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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Vicki Everts, No. CV-15-02023-PHX-JJT
Plaintiff, ORDER

2

PMR Progressive LLCzt al,

Defendants.

At issue is Defendant Corelogic Coed LLC’s Motion to Dismiss under Rule
12(b)(6) of the Federal Rules Givil Procedure (Doc. 18, MD), to which Plaintiff filed

a Response (Doc. 22, Resp.), and Defendiledt a Reply (Doc. 24, Reply). For the

reasons set forth below, the Court will ddbgfendant’s Motion to Dismiss under Rul
12(b)(6). The Court will also $@ hearing to address Plaifis request for sanctions.
l. BACKGROUND

In considering Defendant’'s Motion tBismiss, the Court construes as try
Plaintiff's allegations in the Complaingee Rio Props., Inc. v. Rio Int'l Interlink84
F.3d 1007, 1019 (9th Cir. 2002) (citilgm. Tel. & Tel. Co. v. Compagnie Bruxelle
Lambert 94 F.3d 586, 588 (9th Cir. 1996Rlaintiff Vicki Everts and her husband
Charles Everts, filed Chapter 7 bankrupioy the Central District of California on
March 31, 2009. (Doc. 1, Corhpf 10.) The Evertses rdeed a discharge of their
Chapter 7 bankruptcy on Septeen 29, 2009. (Compl. I 1IThe bankruptcy proceeding
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resulted in a complete dischargf all unsecured debts and aiot result imny payments
made to unsecured creditors. (Compl. 1 12.)

In 2014, Ms. Everts attepted to obtain pre-approval to purchase a new ho

(Compl. 91 15-16.) Ms. Everts alleges that\whe not able to obtaim mortgage because

of inaccurate reporting by Defendant PMPygressive, LLC (PMR) of a debt that wa
included in her 2009 bankruptcy dischar¢@ompl. § 17.) PMR isn the practice of
furnishing consumer information to consummeporting agencies and is engaged in t
practice of collecting debts. (Compl. T 3.)

In May 2014, Ms. Evertsubmitted a written dispeitto Defendant Experian
Information Solutions, Inc(Experian), a credit reporting agency. (Compl. 11 5, 1
Experian allegedly didot take any action on M&verts’s dispute,ra the debt remained
on Ms. Everts’s credit report. (Compl. 1 Rth May 2014, Ms. Everts also submitted
written dispute to Diendant CoreLogic Credco, LLQCredco), a reporting agenty.
(Compl. § 21.) Ms. Everts alleges on “infoitima and belief’ that Credco is engaged
the business of assembling, evaluating, distbursing information for the purpose g
furnishing consumer reports. (Compl. § 4.) Mserts alleges that Credco and Experi
disburse consumer reports to third part@smonetary compensan. (Compl. 1 6.)

In the written dispute to €dco, Ms. Everts explaingdat the debt from PMR hag

been discharged. (Compl. 1.25She attached a copy of the discharge and notice

bankruptcy filing to show that the debt svaavalid. (Compl. § 21.) On June 24, 201
Credco responded to Ms. Et®s dispute and confirmeddhreporting of the PMR debt
through Experian. (Compl. T 22.) Ms. Evedlteges on “information and belief’ tha
Credco failed to conduct a meaningful istigation of her dispute. (Compl. { 23

Ms. Everts alleges that becawdeCredco’s failure to condti@ meaningful investigation,

! Ms. Everts refers to Credco as a réipgr agency in the Guoplaint but defines
Credco as furnishing consemreports under the Fair €lit Reporting Act (FCRA), 15
U.S.C. § 1681a(d). gzCompI. 1 4.) Ms. Evemtders to Credco as a consumer reporti
agency in her Respongethe Motion to Dismiss. (Resp. at 8.)
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she had to pay PMR $477.00, a dischargdd oieher bankruptcy, to have her mortgag
application approvedCompl. 1 24-25.)

On October 8, 2015, abbwa year after Ms. Everts attempted to obtain p
approval to purchase a new home and learned that her Chapter 7 bankruptcy had n
reported as discharged, Ms. Everts filed a Clampin this Court alleging three causes ¢
action, one of which is against CredcCompl. f 28-47.) The third cause of actig
alleges that Credco and Exp@a, in violation of the Ha Credit Reporting Act (FCRA),
15 U.S.C. §1681i(a)(2)(A), failed to condugtasonable reinvestitjans to determine
whether Ms. Everts’s debt information dispute was accurate, and that Credco &
Experian, in violation of 15 U.S.C. 8§ 168b), failed to follow reasonable procedure
(Compl. 1 40-47.) Credco moved to dismiigs failure to state a claim under Rul
12(b)(6). In her response toetiMotion to Dismiss, Ms. Everisoncedes that Credco i
exempt from obligations und&ection 1681i(a)(2)(A) but mainte that Credco violated
Section 1681e(b). (Resp. at 3.)

II.  LEGAL STANDARD

When analyzing a complaint for failute state a claim for relief under Ruls
12(b)(6), the well-pled factual allegations daaken as true andonstrued in the light
most favorable to the nonmoving par@ousins v. Lockyer568 F.3d 1063, 1067 (9th
Cir. 2009). Under Rule 8(a)(2) of the Feddralles of Civil Procedure, a pleading mu
contain a “short and plain statement of thaimal showing that the pleader is entitled |
relief,” Ashcroft v. Igbal 556 U.S. 662, 677-78 (2009), amder to “give the defendant
fair notice of what the . . . claim &nd the grounds upon which it rest8éll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007).

A complaint attacked by Rule 12(b)(6) motion doasot need detailed factua

allegations.Id. at 555. However, a complaint is properly dismissed if it does not p

% The first cause of action alleges PMiRvided inaccurate information to th
credit reporting agencies in violation of tR€RA, 15 U.S.C. 8§ 1681n, 16810. (Comg
11 28-33.) The second causfeaction alleges PMR providea false representation o
“the character, amount, or Ie%al status aofy debt” in violatiom of the Fair Debt
Collection Practices Act (FDCPA), 158IC. § 1692e(2)(a). (Compl. 1 34-39.)
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enough facts to “state a claim tdieéthat is plausible on its faceld. at 570;see In re
Cutera Sec. Litig.610 F.3d 1103,107 (9th Cir. 2010)The plausibility standard asks for
more than a “sheer pobsity” of the defendant’s alleged unlawful condultibal, 556
U.S. at 662, 678. A compldirthat pleads facts that are “merely consistent with'l a
defendant’s liability “stops short of thkne between possibility and plausibility of

‘entitlement to relief.””1d. at 678. “[D]etermining whethiea complaint states a plausibl

D

claim is context-specific, requiring the rewing court to draw on its experience and
common senseld. at 663—64.

The pleading must contain something rendhan a “bare arment” that the
pleader wants compensation and is entitled ®wiombly,550 U.S. at 555. A complaint
must call for enough facts t@aise a “reasonable expectetithat discovery will reveal
evidence of illegal agreementfd. at 556. Legal conclusns couched as factudl
allegations are not entitled tihe assumption of trutdgbal, 556 U.S. at 680, and
therefore are insufficient tdefeat a motion to dismissrféailure to state a clainin re
Cutera Secl.itig., 610 F.3d at 1108. Dismissal isoper on a Rule 12(b)(6) motion whe

-

(1) there is either noognizable legal theomyr (2) there are insufficient facts to support|a
cognizable legal claimBalistreri v. Pacifica Police Dep't901 F.2d 696, 699 (9th Cir
1990). A well-pled complaint may proceed even if the court concludes that actual proc
of the alleged facts is improbi@ and recovery is unlikelyfwombly,550 U.S. at 556. A
plaintiff is entitled to amend éhcomplaint before dismissaltlie defective complaint car
be curedNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001).

Generally, a district court may not coreidnaterial outside the pleadings when
deciding a Rule 12(b)(6) motiohee v. City of L. A.250 F.3d 668, 688 (9th Cir. 2001).

To consider outside material would cemntv a motion to disms into a motion for

summary judgmentd.; Fed. R. Civ. P. 12(b)(6). Thereeamvo exceptions to this genera

rule: (1) a court may consider material prdpesubmitted as part of the complaint, ard

} -

(2) a court may take judicial notice of, aptbperly consider, matters of public record.
Lee 250 F.3d at 688.
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[11.  ANALYSIS

A. Failureto State a Claim Under Rule 12(b)(6)

Defendant Credco contends that therskaagainst it should be dismissed for tw
reasons: (1) Plaintiff fails to allege Defeamd is a consumer reporting agency; and
Plaintiff fails to allege Defendant preparadreport containing inaccurate informatior
(MTD at 4); 15 U.S.C. 81681e(b). Tkourt rejects Defendant’'s arguments.

1 Consumer Reporting Agency

Defendant contends that Plaintiff failg state a claim under Section 1681e(
because Plaintiff does not ajle Defendant is a consumeporting agency. (MTD at 4.)
The definition of a consumer reporting agemogiudes four elemnts: (1) the company
works in exchange farompensation; (2) it regularly asskeles or evaluates informatior
about consumers; (3) its purpose in doingisdo furnish consumer reports to thir
parties; and (4) it utilizes intersé¢gacommerce to achieve these airBeel5 U.S.C.
8§ 1681a(f);McCalmont v. Fed. Nat. Mortg. Ass'iNo. CV-13-2107/PHX-HRH, 2014
WL 3571700, at *4 (D. Ariz. July 21, 2014Jabriskie v. Fed. Nat. Mortg. Ass'h09 F.
Supp. 3d 1178, 1188D. Ariz. 2014). Plaintiff allegeshat Defendant is a reporting
agency that is regularly engaged in the beiss of assembling, evaluating, and disburs
consumer reports to third parties for mongteompensation. (Compl. 1 4, 6.) Furthg

Plaintiff alleges that aroundllay 2014, she submitted a writtélispute to Defendant, anc

on June 24, 2014, Defdant provided itgeinvestigation results to Plaintiff. (Compl.

19 21-22.)

Plaintiff's allegations allow the Court raw reasonable infemees that all four
elements of the definition of a consummporting agency are satisfied. The Col
construes the Complaint in the light mostdeable to the non-moving party and takse
allegations and reasonabinferences as tru§Valter v. Draysonp38 F.3d 1244, 1247
(9th Cir. 2008). Accordingly, # Court finds that Plaintifhas sufficiently alleged that

Defendant is a consumer reporting ageasylefined under Section 1681a(f).
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2. Reasonable Reinvestigation

Defendant contends that Plaintiff doast sufficiently allge that it did not
conduct a reasonable reintigation under Section 16819( (MTD at 4.) Under the
Federal Rules’ simplified standard for plaagli a court may dismiss a complaint only |if
it is clear that no relief could be granted undey set of facts that could be proved and
could be consistentith the allegationsSwierkiewicz v. Sorema N.,A34 U.S. 506, 514
(2002). Under the FCRA, a consumer only reetml allege that the consumer reporting
agency prepared an inaccuratpa® in order to state a claiBaker v. Trans Union LLC
No. CV-10-8038-PHX-NVW, 2010VL 2104622, at *4 (DAriz. May 25, 2010).

Though the Court notes Plaintiff's aliations are not extensively detailed, the
Court is not convinced that rset of facts could be provedrstent with the allegationg
under which no relief could be grantegee Swierkiewich34 U.S. at 514. Defendan
contends the alleged facts do not provideugi information to show that it did no[
conduct a reasonable reinvestigation; howgew®eplaintiff is not required to prove hey
case in the complaingeelgbal, 556 U.S. at 677—-78. Whilea&rhtiff may not have all the
evidence necessary at this pdimfprove her case, Plaintifias alleged sufficient facts to
state a claim that Defendartid not conduct a reasonable reinvestigation under
Section 1681e(b). Because Plaintiff alldgeshe interacted with Defendant and
Defendant’s reinvestigation selts verified the PMR report that included Plaintiffis
discharged debt, the Court can reasonabfgr Defendant may not have reasonally
conducted the reinvestigation. (Compl. 11 17, 21-s89;Drayson538 F.3d at 1247.

Accordingly, the Court finds that Plaifithas pled sufficient facts to support he

=

claim that Defendant did not conduct a mweble reinvestigation of her dispute und
Section 1681e(b).
B. Rule 11 Motion for Sanctions

D
—

Plaintiff has requested leave to fileviotion for Sanctions wher Rule 11 of the
Federal Rules of Civil Procedure againstdhelant for frivolously filing a Rule 12(b)(6)

Motion to Dismiss and seeking a dismissal a@s8l than meritorious grounds.” (Resp. fat
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11.) Sanctions must be imposed when eitfiera motion has beeidd for an improper
purpose, or (2) a motion is “frivolousTownsend v. Holman Consulting Cqr$29 F.2d
1358, 1362 (9th Cirl990). The word frivious refers to a filing that is both baseless a
made without a reasonable and competent ingldrylThe purpose of Rul&l is to deter
baseless or improper filings and to streamtime administration and procedure set for
by the federal courtdd. at 1063;see Maisonville v. F2 Am., InQ02 F.2d 746, 748 (9th
Cir. 1990).

On October 8, 2015, the Court ordered thatparties must meet and confer pri
to filing a motion to disnss. (Doc. 5.) Defendant fileits Rule 120)(6) Motion on
November 13, 2015, but it is unclear whettiee parties met and conferred and wheth
Defendant thus frivolously filed its Rulé2(b)(6) Motion. Attackd to the Reply,
Defendant submitted a aim of emails, which the Courbnsiders for thdimited purpose
of the sanctions issue. On November 12, 2@12:36 p.m., Defendant’s counsel emailg

Plaintiff's counsel of its intet to file the Motion to Disnss the next day. (Doc. 24-1

Ex. A.) In the same email, Defendant’s courstates, “[p]lease let this email serve as qur

attempt to meet and confer regarding theseies as required by the Court’s October
2015 Order.? (Doc. 24-1, Ex. A.) Defendant’s coutisdirst email to Plaintiff's counsel
also references an “initial call,” howeverist unclear whether thparties discussed thq
Motion to Dismiss during that fiitial call.” (Doc. 24-1, ExsA, C.) Additionally, in the

email, Defendant’s counsel states its un@dading that Plaintiff'scounsel was checking
email although he was travell. (Doc. 24-1, Ex. A.) Plaiiif's counsel’'s email response
states that he finds Defendant’s counselasvimus email, the apparent attempt to me
and confer, did not comply with the Cour@der. (Doc. 24-1, Ex. B.) On November 11
2015, after submitting the Motido Dismiss, Defendant filed Notice of Certification of
Conferral. (Doc. 21.)

3 |t appears Defendant inadvertently mbtime date of the Order as October
rather than October §Doc. 24-1, Ex. A.)
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The Court’'s October 8015 Order makes clear theneust be a meeting and
conferral before filing a motion to dismiss. Because the pgadigpute whether they me
and conferred in accordancethvithe Court’s Order, yebDefendant filed a Notice of
Certification of Conferral, thre may be grounds for samets under Rule 11. As such
the Court will order dearing to determinehether the parties mand conferred and if
sanctions should be imposed for failuredomply with the Cart's October 8, 2015
Order.

IV. CONCLUSION

Plaintiff Ms. Everts has stated a claim un&eile 8(a)(2) of th Federal Rules of
Civil Procedure alleging that Defendante@co, a consumer reporting agency, failed
conduct a reasonable reinvestigatiomder 15 U.S.C. § 1681e(b).

IT IS THEREFORE ORDERE denying Defendant’s M@mn to Dismiss pursuant
to Federal Rule of Civil icedure 12(b)(6) (Doc. 18).

IT IS FURTHER ORDERED that a lephonic hearing regarding Rule 1
sanctions is set for Wednesday, April 6, 2a180:00 a.m. (Arizona time) before Distrig
Judge John J. TuchChambers will email the partiesathin information prior to the
hearing.

Dated this 28 day of March, 2016.

A

Hon ablé[mn J. Tuchi
United States District Judge

—




