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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Darryl Bear Eagle, No. CV-15-02028-PHX-SRB
N CR01-00794-PHX-SRB
Petitioner, ORDER
V.

United States of America

Regondert.

On October 8, 2015 Petitioner filed his fibm Under 18 U.S.C8 2255 to Vacate,
Set Aside or Correct Sentence alleging tlgeminds: 1) ineffective assistance of couns
to preserve appeal; 2) ineffective assistaaf counsel due to abandonment; and 3) his
sentence was unreasonable. After the matias fully briefed, the Magistrate Judge
issued his Report and Recommendation recamaimg that the Motiofe granted as to
Ground One and denied as to Grounds &wd Three. The Government filed a timely
objection to the recommendation that thetidio be granted as to Ground One.
Petitioner did not file any objection to theeoenmendations that the Motion be denied &
to Grounds Two and Three.tR@ner filed a response to the Government’s objection.

After considering the briefing on the tian, the documentsubmitted, the Report
and Recommendation of the Matyate Judge, the objemti and the response to the
objection, the Court finds itself in agreementh the Report and Recommendation of tk
Magistrate Judge and will overrule the Governtiseobjection. The Court agrees with

the conclusion of the Magistrate Judge ttminsel provided inédctive assistance of
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counsel by failing to consult wittihe Petitioner as to whether Wweshed to appeal for the
reasons expressed by the Magistratigé in the Report and Recommendations.
Therefore;

IT IS ORDERED overrling the Government’s objection to the Report and
Recommendation.

IT IS FURTHER ORDERED adoptingelReport and Recommendation of the
Magistrate Judge as the Order of this Court.

IT IS FURTHER ORDERED that Petitiorie Motion to Vacate, Set Aside, or
Correct Sentence by a Person in Federal Cydtotisuant to 28 U.S.C. § 2255 is grantg
as to Ground One and denied as to Grounds Two and Three.

IT IS FURTHER ORDERED that a Q#icate of Appealability and leave to
proceed irforma pauperis on appeal be denied as te thenial of the Motion on Grounds
Two and Three because Petitioner has not maldstantial showingf the denial of a
constitutional right as to Grounidvo and because the denadithe Motion as to Ground
Three is justified by a plain procedurak laad jurists of reason would not find the
procedural ruling debatable.

IT IS FURTHER ORDERED that theggment entered on May 12, 2015 in
CR01-00794-PHX-SRB (Doc. 67) wacated and an amendedgument will be entered.

Petitioner has 14 days from the date of the amended judgment to file a Notice of Ap

Datehis 18th day of November, 2016.

;m»\ R bathon__

Susan R. Bolton
United States District Judge
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