Hollowell et al v. A

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

zona Department of Child Safety et al Doc.

wO NOTFORPUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Veronica R. Hollowellget al, No. CV-15-02045-PHX-JJT
Plaintiffs, ORDER

V.

Arizona Department of Child Safetst al,

Defendants.

At issue are various motions in this casduding: PlaintiffsMotions for Change
of Custody (Docs. 3, 6); Defendant City Phoenix’s Motion to Dismiss (Doc. 10)
Defendant Attorney GendraMark Brnovich’s Moti:m to Dismiss (Doc. 12) and
Defendants U.S. Department of Justicepdttix FBI Department, and Special Agent
Charge Douglas G. Price’s Motion to Digsi(Doc. 39). In thi©rder, the Court will
also resolve the Motions at P& 48, 49, 51, 53, drb4. For the reasons that follow, th
Court grants the Motions t®ismiss and denies Plaifitt Motions for Change of
Custody?

! Plaintiff filed a Surr_eplg to Defendalrnovich’s Motion. (Doc. 46.) Surreplies
are not authorized bg this Court’s rulesRCiv 7.2. The Court grants Defendar
Brnovich’s Motion to Strike the Surrepl\é Doc. 51), and denies Plaintiff's Motion
Strike Defendant Brnovich’s Mmn (Doc. 53). The Court notes that Plaintiff's Surrep,
Ilzlir%ely focused on the discovery rubehich the Court discusses beldBee infraSection

% As the Court construes it, the Comptaiiso lists the Arizona Department g
Child Safety, Director GreggrMcKay, Monique D. ThomasStacey A. Ellis, Phoenix
Police Department, Phoenix Police Departntéhtef's Office, Steve Stahl, Jack Harris
Arizona Attorney General's Office, Tom Idee, Maricopa CountySheriff's Office,

Dockets.Justia.c

57

e

—

ly

—



https://dockets.justia.com/docket/arizona/azdce/2:2015cv02045/948113/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2015cv02045/948113/57/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

l. BACKGROUND

As the Court understands the Complaint, Plathtiffeges that in January 201(
approximately 10 to 15 police officers, acquamnied by a case worker from the Arizon
Department of Child Services (now knownthe Department of Gld Safety), forcibly

entered her home without a warrant or cohsel took her child. (Doc. 1, Compl. at 4

5.) She asserts numerous claims related &b iticident. Plaintiff also claims various

other local, state, and federal agencies theit employees covered up the incident |
declining to investigate it when Plaintiff asked them t6.g( id. at 7-8.) Further,
Plaintiff challenges an Arizona Superioo@t order giving custody of the child tc
Plaintiff's ex-boyfriend, including by aligng various proceduraproblems in the
Superior Court’'s proceedings.¢, id. at 10.) Finally, Plaintiff demands a copy of
2012 or 2013 Arizona Repuol article related to a diffent incident involving a

Department of Child Services caseworkéd. at 12.§

II.  ANALYSIS
A. The Court Lacks Subject Matter Jurisdiction to Review State Court
Decisions

Plaintiff's primary interest here appsaio be obtaining tef from the custody
order entered by the Superior Coul.d, Doc. 6 at 1) (“Plaintifrequesting the Court to
vacate Superior Family Court order of Jadgamela Gates”). Esgally, she seeks to

appeal that order. (Compl. at 10 (ligtin[g]Jrounds for Federal Appellate Cour|

Sheriff Joe Arpaio, Arizona Department ofddomic Securit%, Director Clarence Carte
and Deborah A. Harper as Defendants. (Db Although they have not appeared, tl
Court dismisses the claims against all Defenda®éee Abagninin v. AMVAC Chen
Corp, 545 F.3d 733, 742 (9th Cir. 2008) (“Aslegal matter, we have upheld dismiss
with prejudice in favor of a ey which had not appeared, tre basis of facts presente
by other defendants whidhad appeared.”).

® The Complaint and other filings ane_E_r have been written by Plaintiff'
mother, Vivian Epps.See, e.%/.IDoc. 1 at 4) (", V|V|arE£ps, ‘Grandmother” witness al
that were said and seen’?. s. Epps stylesself as “Attorney irFact,” but does not
aPpear to be an attorndy federal court, a non-attorney may not alf__)garseon behalf
of someone other than hersebiee Johns v. Cty. of San Diedd4 F.3d 874, 876 (9th
((jtlrf._ 1997). The Court proceeds &xamine Plaintiff's claims, despite this procedur
eficiency.

* The Arizona Republic is not a named Defendant.
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jurisdiction”); at 11 (referring to the Court as‘Federal Appellate Judge”).) The Court
powerless to hear such an appeal. UndeRibeker-Feldmaroctrine, “a United States
District Court has no authority to reviewndéil judgments of a state court in judicia
proceedings.’D.C. Court of Appeals v. Feldman60 U.S. 462, 482 (1983). The Cou
lacks subject matter jurisdiction over the clamnappeal the family court order and th
claim is dismissedSee Riding v. Cach LL®92 F. Supp. 2d 98892 (C.D. Cal. 2014)
(“A challenge under the Rooker—Feldman doetris a challenge for lack of subject
matter jurisdiction and may be raisatl any time by either party @ua sponteoy the
court.”). Because Plaintiff's two Motions for Change of Custody (Docs. 3, 6) essen
repeat the request to review the fanuburt’s orders, they are both denied.

B. The Federal Defendants Must Be Dismissed

The United States and its agencies carm@sued except insofar as they ha
consented to the suiSee,e.g, United States v. Testad24 U.S. 392, 399 (1976)
Plaintiff attempts to sue ¢hU.S. Department of Justice and the Federal Bureat
Investigation, as well as Special AgentGharge Price. Because the Complaint includ
no allegations of actions or omissions by Special Agent in Charge Price and becat
Complaint alleges he was tlmdividual “in charge,” it app&'s Plaintiff intends to sue
him in his official capacity. Asuit against a federal official in his official capacity is
suit against the United StateSilbert v. DaGrossa 756 F.2d 1455, 458-59 (9th Cir.
1985). Plaintiff cites no statutory authority, rdwes the Court findrgy, authorizing sulits
against the United States, the Department sfticke, or the FBI for failing to investigate 1

complaint. Claims against these entities and &pégjent in Charge Price are dismissed.

C. Plaintiff's Claims Against Entities that Cannot be Sued are
Dismissedand Plaintiff's Municipal Liability Cl aims are Insufficient

Plaintiff's Complaintlists as Defendants local entities tlzannot legally sue or bg
sued, namely the PhoenixIe Department and Maricogaounty Sheriff's Office See
Braillard v. Maricopa Cty, 232 P.3d 1263, 186(Ariz. Ct. App. 2010) (“there is a

consensus among Arizona federal decisiorad tity police departments generally ali
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nonjural entities. . . . [W]e therefore conde MCSO [Maricopa Couy Sheriff's Office]
Is a nonjural entity and should be dismisseanfithis case.”). Plairff's claims against
these entities are dismissed.

While Plaintiff's Complaint and related pleadings are uncldee Court believes
Plaintiff may be attempting to sue the CityRtioenix and Maricop@ounty, rather than
the Phoenix Police Departmesmid Maricopa County Shéts Office. Under 42 U.S.C.
8§ 1983 andMonell v. Dep’t of Soc. Servs. of City of New Yd6 U.S. 658, 693 (1978)
local governments may be liable for dam&agesulting from their policies and practice
To the extent Plaintiff ases a § 1983 claim assertimgonell liability, even construing
the Complaint liberally, Platiif has not alleged employeed the City of Phoenix or
Maricopa County acted pursuant to a policypactice. Therefore, the Complaint fails t
state a claim against these local government entities.

D. All Other Claims are Barred by the Statute of Limitations

A one-year statute of limitations appligsstate law claims against public entitig

or public employees. A.R.S. § 12-82Public entities are defindd include the state, its

various agencies and departments, and palitsubdivisions, including cities. A.R.S|

8§ 12-820(7)-(8)City of Tucson v. Fleischmai31 P.2d 634, 636 (/. Ct. App. 1986).
Apart from the Federal Defendants, eachthaf Defendants is a public entity or publi
employee.

According to the Camplaint, the alleged incidemivolving the taking of the child
from Plaintiff and the subsequent refusalshaf various agencies to investigate occurr
in 2010. There is no inditan in the Complaint thatry of the events leading ta
Plaintiff's claims occurred wiih one year of the filing alhe Complaint. Plaintiff argues
she did not discover she colddng claims until recentlyThe discovery rule does no
operate that way, however. Instead, it pctd a Plaintiff who does not discover thgiry
he or she has sufferedtilrafter it has occurredsabelli v. S.E.C.133 S. Ct. 1216, 1221

> Arizona law also requires personsttwa claim against public entities o
grzn Ié)i/ees to file a notice of claim withi8@ days of the claim’'accrual. A.R.S. § 12-

-4 -
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(2013). Plaintiff does not allege she was waee until recently of either the police
incident or the declined regsts for investigations. Thaiscovery rule thus does not
apply here. Plaintiff's statewaclaims against all stated local Defendants are barred hy
the statute of limitations.

As noted, Plaintiff also appears tallege claims for deprivation of her
constitutional rights against public entities public employees. T Court reads thess
allegations to be claims undé2 U.S.C. § 1983, which arailgect to a two-year statute
of limitations. TwoRivers v. Lewjsl74 F.3d 987, 991 (9th ICi1999). As with her state
law claims, Plaintiff does not allege thatyagvents leading to heonstitutional claims

occurred within two years of ¢hfiling of the Complaint othat she did not discover thg

D

injury that she suffered untiecently. Accordinglyjn addition to failing to allege facts
sufficient forMonell liability, Plaintiff's 8 1983 claimdgail because they are barred by the
two year statute of limitations.

E. Leave to Amend

If a defective complaint can loeired, the plaintiff is ertted to amend the complaint
before the action is dismisseskee Lopez v. SmjtA03 F.3d 1122, 1127-30th Cir. 2000).
Dismissal is proper on a Rul2(b)(6) motion whenthere is no cognizdé legal theory
or an absence of sufficient facts allegedupport a cognizédlegal theory.”Navarro v.
Block 250 F.3d 729, 73@th Cir. 2001).

None of Plaintiff's claims can be curég amendment. Plaintiff's request that the
Court reverse the Superior Court’s custodyenrcannot be cured because the Court lagks
subject matter jurisdiction to review the state court’'s or8ee Feldman460 U.S. at
482. Plaintiff also cannot cure her claimgainst the United States and its agencjes
because those entities cannot be sared have not consented to si8ee Testard24
U.S. at 399. Plaintiff's state and federdhims against publiceentities and public
employees cannot be cured because the statftlimitations have expired where the
incident at issue occurred BR010 and Plaintiff filed he€Complaint in Otober 2015 —

long after the one year limitations periéat Arizona state lawclaims and two year
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limitations period for § 1983 claimSeeA.R.S. § 12-820(7)-(8Fleischman731 P.2d at
636; TwoRivers 174 F.3d at 991. Plaintiff's @ims against the Phoenix Policg
Department and the Maricogaounty Sheriff's Office alscannot be cured because thogse
Defendants are nonjural entitieSee Braillard 232 P.3d at 1269. Because Plaintiff
cannot cure any of her claimsy amendment, all of herlaims are dismissed with
prejudice.See LopeZ203 F.3d at 1127-30.
lll.  The Seal is Partially Lifted

The Court has sealed all documents filedhis case thus far. Sealing an entire
case runs contrary to the “strong pregtion of access to judicial record&amakana v.
City & Cty. of Honoluly 447 F.3d 1172, 11799 Cir. 2006). “[I]f the court decides tg
seal certain judicial records, it musta%e its decision on eompelling reason and

articulate the factual Ise for its ruling.”Id. at 1179 (quotingdagestad v. Tragesset9

F.3d 1430, 1434 (9th Cir995)). The Court may seal documents attached to some hon-

dispositive motions for “good causeld. at 1180. However, for motions “more than
tangentially related to the merits of the &dsa “compelling reasofistandard applies.
Ctr. for Auto Safety. Chrysler Grp., LLC809 F.3d 1092, 110®th Cir. 2016).

Various of Plaintiff's filings contain highly sensitiveformation about her child —

including numerous photographs — as welhas ex-boyfriend and his allegedly current

—

partner. The Court finds this sensitive,rgmal information seable under either
standard. Thus, the following daements will remain sealed: Ekiiis 1-5 of Da. 1; Doc.
3: Doc 6; Doc. 34; Doc. 31oc. 46; Doc. 47;rad Doc. 50. All other documents will be
unsealed.

Upon motion by the Federal Defendarttse Court granted them access to the
documents on the doek (Doc. 45.) Plaintiff then moved to rescind such access,
claiming it violated the Privacy Act of 1975, U.S.C. § 552a. (Doc. 48.) That statufe

governs the disclosure of records by federal agencies. Federal courts are not “aggncie

as defined at 8 552(f), so tliivacy Act does not apply. &htiff’'s Motion is therefore

denied.
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V. Plaintiff's Motion to Reassign is Denied

Plaintiff also moved to reassign the c&sdlagistrate JudgBuncan, listing three
reasons: 1) the Court’s allegeblation of the Piwacy Act, 2) ‘Exercising Freedom-of-
choice by Rights of the U.&onstitution Law of the Land,and 3) “In pursuit of Fair
Justice.” (Doc. 49.) As discussed above,Rigacy Act does not gy to federal courts.
The latter two reasons do n@terride the limited jurisdicon of Magistrate JudgeSee
28 U.S.C. § 636. Because latast one party has selected District Judge jurisdict
(Doc. 41), the Court cannot =|agn the case ttudge DuncarSeel RCiv 3.7.

IT IS THEREFORE ORDERED granting the Motions t®ismiss (Docs. 10, 12,
39) and dismissing the @wlaint with prejudice.

IT IS FURTHER ORDERED denying Plaintiffs Motims for Change of
Custody (Docs. 3, 6).

IT IS FURTHER ORDERED denying Plaintiff's othe pending motions (Docs.
48, 49, 53).

IT IS FURTHER ORDERED granting Defendant Brnosi’s Motion to Strike
(Doc. 51).

IT IS FURTHER ORDERED denying Plaintiff's Motion for Resolution of the
Case (Doc. 54) as moot.

IT IS FURTHER ORDERED the Clerk will unseal the case, except it
following documents will remain sesd: Exhibits 1-5 of Doc. IDoc. 3; Doc 6; Doc. 34;
Doc. 35; Doc. 46; Doc. 47; and Doc.. %l other documentsvill be unsealed.

IT IS FURTHER ORDERED that the Clerk will entejudgment accordingly and
close this case.

Dated this 19 day of April, 2016.

N

Hongrable JoHAn J. Tuchi
United Statés District Jge
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