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Mortgage Incorporated et al Doc.

woO NOTFORPUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Nicholaus Fische No. CV-15-02075-PHX-JJT
Plaintiff, ORDER

V.

SunTrust Mortgage Incorporatest, al,

Defendants.

At issue is Defendant SunTrust Mortgadec.’s (SunTrust) Motion to Dismisg
(Doc. 19, MTD), to which Plaitiff Nicholaus Fischer file& Response (Doc. 23, Resp
and SunTrust filed a Reply (8. 38, Reply). For the reasotimat follow, the Court will
deny the Motion in part and grant it in part.

l. BACKGROUND

When analyzing a complaiior failure to state a clai for relief under Federal
Rule of Civil Procedre 12(b)(6), the Court accepts asgetrPlaintiff's non-conclusory,
material allegations in the Amended Compiaand construes them in the light mo
favorable to PlaintiffSee Rio Props., Inc. v. Rio Int'l Interlink84 F.3d 100,71019 (9th
Cir. 2002) (citingAm. Tel. & Tel. Co. v. Compagnie Bruxellesnbert 94 F.3d 586, 588
(9th Cir. 1996)). Plaintiffalleges the following irhis Amended Complairft(Doc. 30,
Am. Compl.)

' The parties filed a Stipuian to Amend Complaint (Do@2) to correct the name
of Defendant “Equifax, Inc.” to “Equifaxnformation Services, LLC,” and the Cour
granted the Stipulation (Doc. 27). In ti@sder, the Court cites the Amended Complai
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SunTrust is a mortgage company thaffers servicing, origination, and
transaction-based real estate services. (Bompl. at 2.) Plaintiff purchased a home

2007, and Crestar Mortgage proed the original mortgage on the home. (Am. Compl.

4-5.) Later, SunTrust either minased the debt or began agtas the mortgage servicer.
(Am. Compl. at 5.) On or about June 1100Plaintiff stopped making payments on his

loans with SunTrust, and on January 20120SunTrust foreclosed on Plaintiff's

property via Trustee Sale. (Am. Compl. gt SunTrust then began inaccurately reporti
the debt on Plaintiff's credit report and ¢cedit reporting agencies (the Agencies) ag
“charge off.” (Am. Compl. a6.) Plaintiff did not learn tt SunTrust was reporting thg
charge off until around Marc2015. (Am. Compl. at 6.)

In July 2015, Plaintiff sendlispute letters to SunTrust and the Agency Defendg
in this lawsuit notifying them of the inegrate reporting. (Am. Compl. at 6.) Th
Agencies notified SunTrust that Plaintiff was contegtithe information SunTrust
provided to them. (Am. Compéht 8.) SunTrust made no attempt to investigate the disf
raised by Plaintiff and comtued reporting Plaintiff's mortgge as a charge off. (Am
Compl. at 8.)

In his Amended Complaint, Plaintifflleages two claims agnst SunTrust: (1)
negligent and willful violatios of the Fair Credit Reporting Act (FCRA), 15 U.S.C.
1671 et seq (Am. Compl. at 7-11); and (2) vaiions of the Fair Debt Collection
Practices Act (FDCPA), 15 U.S.C. § 1682seq (Am. Compl. at 1-12). SunTrust now
moves to dismiss both claims.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6)Xissigned to “testfihe legal sufficiency

of a claim.”Navarro v. Block250 F.3d 729, 732 (9th Cir. @D). A dismissal under Rulg

as there is no material difference betwdbe Complaint (Doc. 1) and the Amende
Complaint (Doc. 30).

> The Agencies TransUnion LLC and Experian Information Solutig
Incorporated have been dismissed from thetion. The only mmaining Agency is
Equifax Information Services LLC; it hasttaken a position as to this Motion.
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12(b)(6) for failure to state elaim can be based on eith@) the lack ofa cognizable
legal theory or (2) insuffient facts to support a cognizable legal claBalistreri v.

Pacifica Police Dep’t901 F.2d 696, 699 {9 Cir. 1990). A complainmust provide more
than “labels and conclusions” or a “formulaiecitation of the elements of a cause
action;” it must contain factual allegations sciiint to “raise a right to relief above th
speculative level."Bell Atl. Corp. v. Twombly550 U.S. 544, 35 (2007). While “a
complaint need not contain detailed factualgdieons [] it must plead ‘enough facts t
state a claim to relief thas plausible on its face.'Clemens v. DaimlerChrysler Carp
534 F.3d 1017, 1022 (9th Cir. 2008) (quotihngombly 550 U.S. at 570). “A claim has
facial plausibility when Platiff pleads factual content thatlows the court to draw the
reasonable inference that the defendariable for the misconduct alleged®shcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citinbwombly 550 U.S. at 556). The plausibility

standard asks for more than a sheer pddgithat a defendant has acted unlawfulty.

D

[®)

When analyzing a complaint under Rule 12(b)(6), “[a]ll allegations of material

fact are taken as true and construed in the light most favorable to the nonmoving party

Smith v. Jacksqn84 F.3d 1213, 1217 (9th Cir. 98). However, ledaconclusions
couched as factual allegatis are not given a presutigm of truthfulness, and
“conclusory allegations of lawnd unwarranted inferencesarot sufficient to defeat 3
motion to dismiss.Pareto v. FDIC 139 F.3d 696, 699 (9th Cir. 1998). In ruling upon
motion to dismiss, the court may considerly the complaint, any exhibits properl
included in the complaint, and matters thatrba judicially noticed pursuant to Feder:
Rule of Evidence 201See Mir v. Little Coof Mary Hosp. 844 F.2d 646, 649 (9th Cir
1988); Isuzu Motors Ltd. v. Consers Union of U.S., Inc12 F. Supp. 2d 1035, 104!
(C.D. Cal. 1998).
[11.  ANALYSIS

A. FCRA Claim

The FCRA regulates creditoasd other entities who fush credit information to

the Agencies. 15 U.S.C. § 1681s-2. Under BCRA, furnishers must report accura
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information to the Ageties and must investigate a comer’s dispute about reporte
information when an Agncy notifies a furnisher of a dispute. § 1681s-2(a), (b). Uj

receiving notice, a furnisher has a statytaluty to investigte and correct the

information, if necessary. § 8ks—2(b). If a furnisher fails tmvestigate, respond to, of

correct the disputed informat, then the FCRA providespaivate right of action for the
affected individual tesue the furnisheiSee id. 8 1681n, oNelson v. Chase Manhattaj
Mortg. Corp, 282 F.3d 1057, 1059 (9th Cir. 2002).

Although the FCRA prohibitfurnishers from providingnaccurate information to
the Agencies, it does not provide a private rigihaction to individualdor violations of

that provision.See§ 1681s—2(a)Nelson 282 F.3d at 1059 (stating only federal or ste

officials may bring actions fag 1681s—2(a) violations). Undthe statute, private actions

for violations of the FCRA brought undé&g 16810 must address conduct violatir
8§ 1681s—2(b) as opposed to 2(a).

SunTrust argues Plaintiff's pleadings amsufficient because they fail to allege:

(1) any recognized cause of action under HCRA; (2) any inaccurate reporting; (3

facts that give rise to a dufgr SunTrust to invgtigate Plaintiff's dispute; and (4) that

SunTrust failed to investigate, or unreasopabVestigated, Plairffis dispute. (MTD at

5-9.) Should those arguments fail, SunTrusteds that at least Plaintiff's claim fof

willful violations should bedismissed because Plaintiff dorot plead any facts showing
knowing or reckless condt. (MTD at 9-10.)
1. Negligent Violation of the FCRA
Plaintiff claims SunTrust negligentlyiolated the FCRA when it reported hi
foreclosed mortgage as a oparoff to the Agencies andilied to investigate or correct
the misreporting after receiving notificati of the error. (Am. Compl. at 8-9.)
a. Recognized Cause of Action Under the FCRA

SunTrust argues that the @b must dismiss Plaintiff's claim because he only

alleges that SunTrust inaccurately repoitédrmation under § 1&ls—2(a), which is not

privately actionable under the FCRA. (MT& 5-6.) However, contra to SunTrust’s
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contention, Plaintiff also alleges that Swn3t failed to investigate and correct th
inaccurate reports after the Agencies notifieof iPlaintiff's dispute. (Am. Compl. at 8.)
Further, the Amended Complaint cites both681s—2(a) and (b) (Am. Compl. at 8), an
Plaintiff alleges conduct that is only prohéit under § 1681s—2(b) (Am. Compl. at §
Thus, Plaintiff alleges a regnized cause of action undei681s—2(b) of the FCRA.
b. Allegations of I naccurate Reporting

SunTrust also argues that the Court ndisiiss Plaintiff's chim because it fails
to plausibly allege that SunTstis reporting of the debt imaccurate or unlawful. (MTD
at 6-7.)

To the extent Plaintiff claims that Sunibt's Reporting of the subject debt i

unlawful because it cannot report, in any fothat Plaintiff had a debt he did not honar,

that claim is foreclosed and subject to dssal, as the law doewst preclude accurate

reporting of the debt.But whether or not Plaintiff pdicates his claim on the abov

® Plaintiff notes that Arizona’s anti-fieiency statute,A.R.S. § 33-814(G),
renders any deficiency remagi on his mortgage uncollectablerom that he urges tha
8§ 33-814(G) prohibits any reporting of thégficiency, includingreporting as a chargeg
off, on his credit report after foreclosure.nfA Compl. at 6.) Inresponse, SunTrus|
asserts Arizona’s anti-deficiency statute opigvents creditors from bringing deficienc
actions to hold the debtor personally responsible for paying any remaining debt
applying the proceeds of therézlosure, but does not comialy erase the existence o
the debt. (MTD at 6-7.)

The Arizona legislature inteled the anti-defiency statute tqorevent lenders
from judicially pursuing any collateral, othéhan the qualifying residential home, t
satisfy a deficiency remaining after a foreclosl8O Harris Bank, N.A. v. Wildwood
Creek Ranch, LLC340 P.3d 1071, 1073 (&. 2015). The statatis silent as to
restrictions or requirements for reporting ancollectable deficiasy to the Agencies
after foreclosure, and there appears to bérzona case law adéssing this issue. But
California has an anti-deficiency statute mgadentical to Arizona’s. Cal. Civ. Proc.
Code § 580(b). And Defendant has identifiese law from federal district courts i
California concluding that statute does rmeclude the accurate reporting of de
covered by the anti-deficiency statugee Murphy v. Ocwen Loan ServiGihg.P, No.
2:13-CV-0555-TLN-EFB, 2014 WI651914, at *5 (E.D. Cal. e 19, 2014). While this
out-of-district case has no precedential valiie, reasoning and result are wholl
persuasive. The purpose of credit reportingoigrovide potential lenders and servic

providers information otthe risk levels associated wiptotential borrowers or customers.

Even where an anti-defency statute has operatedrémder a defaulted mortgage de
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argument, the claim is based on the additidhaory that SunTmt's reporting was

—

unlawful because it wasaccurate The Amended Complaint focuses on SunTrust's
“illegally reporting the debt olaintiff’'s credit reporias a Charge Offand continuing
to do so monthly following the foreclosuf@&m. Compl. at 6)(emphasis added). Plaintiff

also contends SunTrust vicdat 8 1681s—2(b) by failing topdate or add any notice t(

A =4

his credit report that he disputed the repgytiand incorrectly reporting the balance of
that debt. (Am. Compl. at 6-7, 11.)

That the FCRA claim should henderstood as based alegations of inaccurate
reporting is further supportelay the argument in Plaifitis Response. (Doc. 23.) The
gravamen of Plaintiff’'s arguméwn pages eight through tentbe Response is precisely
this — that the term “charge-off,” as usedSunTrust’'s report concerning Plaintiff, dogs
not comport with the standard definition thie term within the idustry and therefore
inaccurately represents thatsis of Plaintiff's debt.

Whether there is a standard definitioh “charge off” in the credit reporting
industry, whether SunTrust usdige term inconsistently it it, and whether any such
inconsistency amounts to inaccurate repgrimthin the meaning@f FCRA, are matters
for another day, but taking Plaiff's allegation agrue for purposes of this Motion, as thie
Court must, Plaintiff has stated a claimden FCRA on which relief may be granted.
Defendant could have violatale FCRA by inaccurately reporting the debt and or by
failing to investigate upon receipt the dispute andontinuing to report disputed debt
without any notation of the disput8ee Gorman v. Wolpoff & Abramson, L1584 F.3d
1147, 1164 (9th Cir. @9) (finding “[a] disputed creditile that lacks a notation of
dispute may well be ‘incomplete or inaccutatéhin the meaningf the FCRA, and the
furnisher has a privately enforceable obligatio correct the information after notice”);
Samuelson v. Green Tree Servicing, LU. CV-13-00656-AX-DGC, 2013 WL

uncollectible, the fact that a bower defaulted on that deldhd the circumstances of that
default is highly relevant infonation to potential lenders.
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5634110, at *2 (D. Ariz. Qc 15, 2013). Plaintiff's Aranded Complaint sufficiently
pleads a violation of thECRA under § 1684s-2(b).
C. Duty to Investigate
SunTrust also argues Plafhfails to allege sufficienfacts showing the Agencies
rather than just Plaintiff, reported the digptd SunTrust, and thus SunTrust was unc
no obligation to investigate. (MTD at—8.) However, Plaintiff clearly alleges thg
Agencies, not just Plaintiff, reported the digpto SunTrust so &ilirust’s argument has
no merit. (Am. Compl. at 8.)
d. Failureto Investigate
SunTrust contends the Court must disrRiEsntiff's FCRA claim because he doe
not sufficiently allege that SunTrust falleto conduct a reasople investigation of

Plaintiff's dispute. (MTD aB-9.) Plaintiff alleges that despite receiving notification a

ler

D

nd

supporting details of the dispute, SunTrtmik no action and made no changes to the

reported information. (Am. Compl. at 6-8.)eggfically, Plaintiff dleges SunTrust failed
to notify him or the Agncies with the results of thevistigation it conducted, if any
(Am. Compl. at 8.)

SunTrust cites several cases in suppbrits argument that Plaintiff's Amended
Complaint fails to stte a valid claimSeeGorman 584 F.3d at 11530Q’'Connor v.
Capital One, N.A.No. CV-14-00177-KAW, 2014 WI2215965, at *7 (N.D. Cal. May
29, 2014);Berberyan v. Asset Acceptance, LIXb. CV 12-4417FCAS(PLAX), 2013
WL 1136525, at *5 (C.D. Cal. Mar. 18, 2018jigun v. Cavalry Pdfolio Services, LLC
No. CV-12-8682, 2013 WI93114, at *1 (C.D. Cal. Jan. 8, 2013).

None of the cases SunTrustes justify dismissal herédd’Connor and lyigun

turned on pleadings devoid of the detailaiftff provides in his Amended Complaint.

See 2014 WL 2215965, at *2(discussing plaintiff's rpetitious and disorganized
complaint that was largely copied and pasiedtions of the underlying statutes); 201
WL 93114, at *1-2 (charactenmy plaintiff's allegations asonclusory recitations of the

elements of the FCRA clainwithout any specific relatioo any single defendant)

K
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Unlike those cases, Plaintiff's Amended Cdampt provides sufficient detail to give
notice to SunTrust regardingetmecessary investigation. Berberyan the defendant
responded to the plaintiff's slbute and noted the dispute thie plaintiff's credit report,
and the plaintiff faild to plead any additional facsuggesting that the defendant]
investigation was unreasonable. 2013 WI38325, at *5. By contrast, here, Plaintif
alleges specific inaccuracies with SunTrusé€porting, indicates that he did not recei\
any response from SunTrust regarding hispdie, and alleges that his credit repqg

remained unchanged at the timefited his Amended Complaint.

Also in contrast to the current caséprman was decided on a motion fof

summary judgment, not a motiondesmiss. 584 F.3d at 115At that stage, the plaintiff
had the opportunity to pursue discovemydathe burden of showing the defendant
failure to reasonably investigate the disp&taintiff is positioned differently and has ng
yet had the benefit of discovery, nor doeshear the burden that exists at summa3
judgment. On a motion to dismiss, Pldidi allegations that the Agencies notifie(
SunTrust of the dispute, th&unTrust failed to completany investigation, and thali
SunTrust failed to respond to both Plaintiff and the Agencies after Plaintiff sent dig
letters, is sufficient factual content that allows the Court to draw the reasonable infg
that SunTrust is liable for the misconduct alleg8ée Gorman584 F.3d at 1163;
Warring v. Green Tree Servicing LL80. CV-14-0098-PHX-DGC2014 WL2605425,
at *3 (D. Ariz. June 11, 20148amuelson2013 WL 5634110, at *2.

Plaintiff's negligent violation of the ARA claim survives SunTrust's Motion tg
Dismiss.

2. Willful Violation of the FCRA
Plaintiff also alleges that SunTrust’'s FCRilations are willful. (Am. Compl. at

8-9.) Willful violations of the FCRA ocecuwhen the defendanacts with actual

knowledge or with reckless disregard as teethler its conduct violates the Act. § 1681p;

Safeco Ins. Co., v. Byrb51 U.S. 47, 57 (2007). Conditions of the mind, such
knowledge, may be alleged generally atpleading stage. Fed. R. Civ. P. 9(b).
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SunTrust argues Plaintif's Amended Cdaipt lacks any facts that would allow
an inference of knowing or reckless viotats. (MTD at 9—10.) SunTrust contends i
conduct cannot be reckless becaBsdecoestablishes that SunTrust's actions must
objectively unreasonable in light of a clearly bsithed legal rule toise to the level of
reckless misconduct, and reporting Plaintiff'seidosed mortgage as a charge off, ever
incorrect, is not objectively weasonable as a matter of law. (MTD at 9-10.) Plain
alleges, however, that SunTrust, after ndog notice of Plaintiff's dispute from the
Agencies, willfully failed tofollow clear statutory provisns requiring it to reasonably
investigate Plaintiff's disptes. (Am. Compl. at 7-9.)

Taking Plaintiff's allegationsas true, the Court findee has plausibly pled g
willful violation by allegingSunTrust failed to conduct amyvestigation, because failing
to do so would be objectivelunreasonable in light of ¢hclearly established statut
requiring furnishers to reasonably inveats upon receiving noidation of a dispute
from an AgencySee8 1681s-2(b)Safeco 551 U.S. at 69—70. Unlike iBafeco where

the lower court ruled on a rtion for summary judgment, th@ourt does not consider the

reasonableness of SunTrust's interpretattdnthe FCRA and its actions, but rathe

whether Plaintiff adequatelyled a willful violation See Safe¢®51 U.S. at 524aley v.

TalentWise, Ing No. C13-1915, 2014 WIL648480, at *2 (W.DWash. Apr. 23, 2014).
SunTrust also citesong v. Tommy Hilfiger U.S.A., Inc671 F.3d 371 (3d Cir.

2012) in support of its argument. Howevegng fails to justify dsmissal because the

alleged violation in that case was not clegmighibited by the stataty text. By contrast,
in Haley, the court refused to dismiss the willfussecount on facts similar to those he
because the objective reasonableness of thadbiEs interpretation of the statute cou
not be decided as a matter of law. 2014 ¥848480, at *2. Thus, Plaintiff's allegation
are sufficient to state a plausible afefior a willful violation of the FCRA.

B. FDCPA Claim

The FDCPA applies only to debt colle@arho engage in praces prohibited by

the Act in an attempt toollect a consumer delilansour v. Cal-Western Reconveyan
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Corp., 618 F. Supp. 2d 1178, 82 (D. Ariz. 2009. Congress defined “debt collector
under the FDCPA to includéany person who uses any inghentality of interstate
commerce or the mails i@ny business the principal purposf which is the collection of
any debts, or who regularly collects or attésnfm collect, directly or indirectly, debts
owed or due or asserted tods&ed or due another.” § 1692a(Bjessner v. Mortg. Elec.
Registration Sys618 F. Supp. 2d 1184188 (D. Ariz. 2009)aff'd, 384 F. App’x. 609
(9th Cir. 2010).

SunTrust argues Plaintiff fails to allegetfato support an infence that SunTrust
is a debt collector under the FDCPA. (MTdD 10-12.) Plaintiff alleges SunTrust is
mortgage servicer who engages in the pradfaeollecting debt (Am. Compl. at 2), and
that SunTrust serviced guurchased Plaintiffs mortgagprior to foreclosure (Am.
Compl. at 5). Plaintiff also ates that SunTrust proceedeihva non-judicial foreclosure

by foreclosing on the propertya Trustee Sale. (Am. Compl. at 6; Resp. at 8.)

The Ninth Circuit has nogxplicitly addressed the isswf whether mortgagees

and their assignees are “debt collectorsti avhether non-judicial foreclosure action

constitute debt colléon under the FDCPASee Diessner618 F. Supp. 2d at 1188,

Other circuits, and district courts in thisrauit, have held that mortgagees and th¢
beneficiaries are not debt collectors subject to the FD&eA.id Perry v. Stewart Title
Co, 756 F.2d 1197, 1208 b Cir. 1985). District courts hawdso held that “the activity
of foreclosing on [a] property psuant to a deed of trust is not collection of a debt witl
the meaning of the FDCPA.See Diessner618 F. Supp. 2d at 1189 (citingg,
Mansour,2009 WL 1066155 at *2allegos v. Recontrust Ca\o. CV-08-2245 WQH
(LSP), 2009 WL 215406, at *&.D. Cal. Jan. 29, 2009Fastro v. Exec. Tr. Servs., LLG
No. CV-08-2156-PHX-LOA, 209 WL 438683, at *6 (DAriz. Feb. 23, 2009)).

Here, Plaintiff does not allege that heas in default when SunTrust begg
servicing his mortgage, but rather argueatt®unTrust engaged in a non-judici
foreclosure. He points to no authority popting the position that SunTrust, who tog

over Plaintiff's mortgage for servicing, ia “debt collector” or that a non-judicia
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foreclosure constitutes the collection of a daiiject to the FDCPA. The Court is guidg

by the case law discussed and, in the alesefn@ny contrary abority, the Court will

dismiss Plaintiff's claim under the FDCPA&eeDiessner 618 F. Supp. 2d at 1188-89;

Mansour 618 F. Supp. 2d at 1182.

If a defective complaint can lmeired, a plaintiff is entit to amend the complaint
before the action is dismisseflee Lopez v. SmjtR03 F.3d 11221127-30 (9th Cir.
2000). Courts have held thata situation like the presecase — where the defendant is

mortgagee or beneficiary whmwoceeded with non-judicial feclosure — the defendant i

not considered a debt collector subjectthe FDCPA and Plaintiff cannot cure his

Amended Complaint where hisaoin is legally barred. Acedingly, Plaintiff is not
entitled leave to amend his Angled Complaint as to his FD@R:laim, and that claim is
dismissed with prejudice.

V. CONCLUSION

Plaintiff alleges sufficient fastto survive SunTrust's Mion to Dismiss as to his
negligent and willful FCRA @ims. The Court dismissesaititiff's FDCPA claim with
prejudice.

IT ISTHEREFORE ORDERED granting in part and demg in part SunTrust’'s
Motion to Dismiss (Doc. 19)Plaintiff's Second Cause oAction is dismissed with
prejudice.

IT IS FURTHER ORDERED that SunTrust shall filan Answer to the First

Cause of Action in the Amendddiomplaint within 14days of the date of entry of this

Order.
Dated this 18 day of May, 2016.

N

Hongrable d?. Tuchi
Unitgd Stat®s District Jge
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