Suggs v. Wichard
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Terrell Suggs, No. CV-15-02141-PHX-GMS
Plaintiff, ORDER

V.

Maire Wichard, et al.,

Defendants.

Pending before the Court is Defendariition to Dismiss Prsuant to Federal
Rules of Civil Procedure 12((2) and 12(b)(6). (Doc. 24 For the following reasons
the Court dismisses theaains with prejudice.

BACKGROUND

Plaintiff Terrell Suggs is a professionabtball player for the Baltimore Ravens @

the National Football League (“NFL”). Plaifh was represented by sports agent Gary

Wichard until Mr. Wichard passed away March 2011. Defendant Maire Wichard i
Mr. Wichard’s widow and the executrix ofiMWichard's Estate (“Estate”). Defendar
Pro Tect Management, LLC, (“Pro Tecty the company thrgh which Mr. Wichard
did business.

In 2009, Gary Wichard negotiated cantract between Terrell Suggs and tk
Baltimore Ravens that wouldun through 2014. Pursuaid the terms of the NFL
Players’ Association (“NFLR") Standard Representatidkgreement (“SRA”), Plaintiff

agreed to pay Mr. Wichard three percenhisf annual compensatiamder the contract.
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After Mr. Wichard’'s death, on November 15011, Plaintiff retained a new Contract
Advisor, Joel Segal, to replace Mr. Wichard.

Plaintiff made commission payments of02]000 and $147,00@ the Estate for
the 2011 and 2012 NFlseasons, respectively. (Doc. 1 at 6-7.) These amo
represented three percent of Mr. Suggs’s total compendatidthnose seasons. Plaintif
later refused to pay commissis for the 2013 and 2014 NFSeasons despite receivin
demand letters from Mrs. Wichard on behalftio¢ Estate. (Doc. 1 at 10.) In Marc
2014, the Estate filed a Grievance againatri@ff through NFLPA abitration to collect
the 2013 commissions. (Doc. 24-1 at 24.) mitithen filed his own Grievance agains
the Estate and Pro Tect f@ailing to represent him aftetary Wichard’s death. Id.)
These Grievances were arbitratedether before an arbitrator.

The arbitrator held that Plaintiff warequired to pay the Estate $172,800;
$192,000 based on Plaintiffsompensation for the 201I8FL Season, discounted by
10% because Mr. Wichard and the Estate fagldd to fully represent Plaintiff in the
“enforcement” of the2009 contract. I4. at 28-29.) On Maitt 24, 2015, the United
States District Court for the Eastern DistridtVirginia confirmed the arbitration awarq
for the 2013 NFL seasonld( at 44.) The Estate filed ametr Grievance against Plaintifi
with the NFLPA to recover comissions for the 2014 NFL agon. (Doc. 25-1 at 16.
On December 16, 2015, the arbitrabwarded the Estate $234,800d. @t 23.) This
award was confirmed by the United States MistCourt for the Eastern District of
Virginia on April 5, 2016. (Doc. 31-2 at 2.)

Now, Plaintiff brings suit against Mr Wichard and Pro Tect, alleging unju{
enrichment and breach of an implied contfacthe two claims arise out of the sam]

simple and undisputed set of facts: Aft&ary Wichard's death, Plaintiff paid

_ ! Plaintiff's complaint also &s for a declaration that, shld the arbitrator decide
in Defendants’ favor regardinthe commissions fadhe 2014 seasoRaintiff is entitled
to restitution of the amount awarded. Afteisthction was filed, but prior to this ruling
the arbitrator did render a decision in Defamdafavor. Therefore, a forward-looking
declaratory judgment is no longer necessay the award will be considered along wi
the rest of Plaintiff's claims.
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commissions to the Estate, and neither Mv&chard nor Pro Tect performed any agen
services on Plaintiff's behalf. Plaintiff astethat this constitugeunjust enrichment, ag
“it would be inequitable and against goashscience to permit Defendants to retain t
fees [collected] for services that were neperformed.” (Doc. 1 at3.) He also asserts
that by accepting and later danding payments, Dendants entered into an implieq
contract with Plaintiff to perform agencervices, and breachedis contract by not
performing those services. He offers no exataom, however, as tbow payments that
he owed and paid to the Estate were séplgrawed and paid ttdMrs. Wichard or Pro
Tect.

Mrs. Wichard, a citizen of Californiand Pro Tect, a California limited liability]
corporation, seek to disnsisPlaintiff's action for a lack of personal jurisdiction o
alternatively, failure to state aath upon which relief can be granted.

DISCUSSION
l. Personal Jurisdiction

Ordinarily, a court should resolve issue§ jurisdiction before deciding any
guestions going to thmerits of a claim.See, e.g.Sinochem Int'| Co. Ltd. v. Malaysig
Int'l Shipping Corp, 549 U.S. 422, 430-31 (2007). Hoxee, in certain circumstances
“[a] court may assume the existencepefsonaljurisdiction and adjudicate the merits i
favor of the defendant without makigdefinitive ruling on jurisdiction.”Lee v. City of
Beaumont 12 F.3d 933, 937 (9th €i1993) (emphasis added)yerruled on other
groundsby Cal. Dep’'t of Water Res. v. Powerex Cog83 F.3d 1087 (9th Cir. 2008)

see also Strong College Students Movimg. v. College Hunks Hauling Junk

Franchising LLC No. CV-12-01156-PHX-DJH, 2018/L 12602438, at *5 (D. Ariz.
May 15, 2015)Koninklijke Philips N.V. vElec-Tech Int'l Co., Ltd.No. 14-cv-02737-
BLF, 2015 WL 1289984, at *2 (N.D. CaMar. 20, 2015). This is particularly
appropriate where the jurisdicnal issue is a close questi but the “substantive merits
underlying the issue are facilefgsolved in favor of the piy challenging jurisdiction.”
Kotler v. Am. Tobacco C0926 F.2d 1217, 1221 (1st Cir. 199@pcated on other
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grounds 505 U.S. 1215 (1992kee also Norton v. Mathewd27 U.S. 524, 530-31
(1976);Logan Farms v. HBH, Inc. D82 F. Supp. 2d 776, 785.D. Ohio ®03). This
is such a case, and the Court will therefore miivectly to the suftiency of Plaintiff's
claims.
I[I.  Failureto Statea Claim

Defendants proffer several different theossto why Plaintiff's claims should be
dismissed for failure to state a claim: ctdlal estoppel, res judicata, the statute |of
frauds, the statute of limitations, and deficiescin both claims as a matter of law.

Collateral estoppel prevents Plaintiff from-litegating issues that prove fatal to hi

U)

claims on their face, and therefore need adtlress any of the numerous alternative
proposed grounds for dismissal.
A. Collateral Estoppel

A federal court sitting in diversity appliese law of the state in which it sits t

L4

determine the application of collateral estoppBardo v. Olson & Sons, Inc40 F.3d
1063, 1066 (9th Cir. 1994). “Collateral estohme issue preclusion, binds a party to|a
decision on an issue ligged in a previous lawsuit” ifertain elements are satisfied.
Campbell v. SZL Props., Ltd204 Ariz. 221, 223, 62 P.3d 966, 968 (Ct. App. 2008).

When, as here, “a defendant seeks to gmewa plaintiff from asserting a claim th

11%

plaintiff previously litigatedunsuccessfully against anothertggd four elements must be
met. Id. First, the issue must have been “altyulitigated in the pevious proceeding”;
second, the parties must have “had a ful &ir opportunity ad motive to litigate the
issue”; third, a “valid and final decision dhe merits” must have been entered; and
fourth, the issue must have been “essential to the decidion.”

There are four prior procemds in this matter: the first arbitration, with a
decision issued on December 4, 2014; th&tridi court proceeding confirming that
award, with a decision issued on March 251%20he second arbitration, with a decisign

issued on December 30, 2015; and the district court proceeding confirming that gwar
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with a decision issuedn April 5, 2016> Each of these entered a final decision on the

merits. In both arbitratioproceedings, “[b]oth parties tadhe opportunityto examine

and cross-examine witnesses as well as presadence in support of their respective

positions.” (Doc. 24-1 at 13)oc. 25-1 at 5.) The firstlistrict court confirmation
proceeding was “extensively brigfeby both parties. (Do@24-1 at 40.) In the seconc
district court proceeding, hower, Plaintiff “filed no oppositn” to the Estate’s motions.

The issue that ultimately precludes Btdf's claims in this Court—whether

Plaintiff was required to pay contract fets the Estate—is the same as the cenfral

guestion in both arbitteon proceedings. Therefore thssue was actually litigated, by
litigants who had a full and faopportunity to litigate it, ira proceeding where it formec
the necessary basis for adl decision on the merits.

B. The Elements of Implied Contract and Unjust Enrichment

“A contract implied in fact is a trueontract—an undertaking of contractual du
imposed ‘by reason of a promissory expressionBarmat v. John and Jane Dot
Partners A-D 155 Ariz. 519, 521, 747 P.2d 1218220 (1987) (quoting 1 A. Corbin
Corbin on Contracts 88, at 39 (1963)). “The distition between an express contra
and one implied in fact is that the former the undertalgns made by words written of

spoken, while in the latteroaduct rather than words caews the necessary assent a

undertakings.” Id. Plaintiff asserts that by “demding and accepting payment of . .|.

fees” from Plaintiff, Defendantempliedly promised to rendeservices to him, thus
“creating an implied contract.” (Doc. 1 at 7.)

But an implied contract, like an exss contract, requires consideratioBee
Carroll v. Lee 148 Ariz. 10, 13, 712 P.2P3, 926 (1986). Consdation is absent when

> The Court may properly consider “douents attached tdhe complaint,

documents incorporated by redace in the complainor matters of judicial notice” in
deciding a motion for failte to state a claimUnited States v. Ritchi@42 F.3d 903, 908
(9th Cir. 2003). The first aitoation award and the district court decision confirming t
award are referenced in themT)Iamt. (Doc. 1 at 10-12.The Court relies on these tw(

roceedings alone in findinBlaintiff collaterally estoppedrom asserting his claims.

owever, the second arbitration award ane dhstrict court desion confirming that
award are also properly the subject of judicial notiSeefFed. R. Evid. 201(b)(2).
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the promisee is already unde duty to perform.Travelers Ins. Co. v. Brees&38 Ariz.

508, 511, 675 P.2d 1327, 13@0t. App. 1983). As the NihtCircuit aptly phrased this
“elementary” principle of conta law: “[GJiving a party something to which he has 3
absolute right is not consdation to support that pgi$ contractual promise.'Salmeron
v. United States’24 F.2d 1357, 1362 (9@ir. 1983). Plaintiff only gave Defendants th
fees he was contractually obligated to pphg Estate—pursuant tohat the arbitrator
termed Plaintiff's “continuedobligation to pay Wichard othe Estate the Contrac
Advisor fees.” (Doc. 24-1 at 29-30.) TW®ntract Advisor fees “vested the mome
[Gary Wichard] negotiated the 2009ntact on Mr. Suggs’ behalf.” Id. at 42.) The
fees were thus something to which the festaad “an absolute right.” Plaintiff is

collaterally estopped from arguing that thisnt so. Plaintiff makes no assertion th

rather than or in addition feaying the Estate the amouneé thrbitrator determined it was

owed, he paid Mrs. Wichard treegunds in her individual cagity, or to Pro Tect as ar
entity in its individual capacityather than to the Estate. Tiee extent that Mrs. Wichard
received the funds as the bengfry of the Estate, as Pldih argues, the funds did not
pass to her from the Estatdtlvmore obligations than ¢hEstate itself had in their
receipt. His breach of implied coatt claim therefore is dismissed.

For the same reason, collateral estofigelvise proves fatal to Plaintiff's unjust
enrichment claim. “Unjust enrichment ocswhen one party has and retains money
benefits that in justice anefuity belong to another. Trustmark Ins. Co. v. Bank One
Ariz., NA 202 Ariz. 535, 54148 P.3d 485, 491 (Ct. Ap@002). To recover for unjust
enrichment, Plaintiff must establish fivelements: “(1) an enrichment; (2) a
impoverishment; (3) a connection between ¢éneichment and the impoverishment; (4
the absence of justificatiofor the enrichment@nd the impoverishent; and (5) the
absence of a legal remedyid.

The “money or benefits” that Plaintiffgwes belong to him “in justice and equity
are the same payments he argues creatadhplied contract—the fees due under th

2009 contract. Under Pldiff's unjust enrichment they, Defendants were unjustly
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enriched by retaining eéhfee payments without providingaiitiff any services in return.
In the language of the unjustreanment test, he alleges “an absence of justification”
Defendants’ enrichment and Ri&ff's impoverishment. This, too, fails under collater
estoppel. In addition to t&rmining that the Estate waentitled to payment under th
SRA, the arbitrator reduced Plaintiff’s lifity based on the Estdtenon-performance.

The fact remains, however, that Waegh did not perform certain services
that he had agreed to perform ahgrithe time that he was still Suggs’
contract advisor. . . . [SJome reductionthe amount owed to the Estate is
appropriate. . . . In consideration of tio¢gality of the evidece, | find that a
ten percent (10%) reduction in Coantt Advisor fees is warranted.

(Doc. 24-1 at 28-29.) In other words, theitrator considered any possible injusti¢ce

from Plaintiff's paying of fees to the Estabé an agent who could no longer repress

him, and calculated a reduction in fees a@woid such injustice. This calculatior

for

1%
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necessarily addressed whether there was justification in Defendants’ enrichment, ai

decided, with preclusiveffect, that there was.

Plaintiff is correct in noting that tharbitrator did not “adjudicate whether Mrg.

Wichard . . . or Pro Tect . . . had or had haeached their dutieshd obligations to Mr.
Suggs.” (Doc. 1 at 11.) But the arbitrathd determine that Plaintiff had contractug
obligations to the Estate, andatlthe fulfilment of those digations was not unjust. As
before, Plaintiff makes no assertion that rathan or in addition tpaying the Estate the
amount the arbitrator determined it was owleel,paid Mrs. Wichard these funds in hg
individual capacity, or to Pro Tect as an gntifo the extent that Mrs. Wichard receive
the funds as the beneficiary of the Estadtesé were funds the Ewtavas justly entitled
to possess and distribute.
CONCLUSION

Prior proceedings with pclusive effect have confirmed that Plaintiff Terre
Suggs owed certain fees to the Estate afyG#ichard. He therefore may not use th
payment of those fees as the basis of a bre&clntract claim or an unjust enrichmer

claim against Wichard’s widow or Wichard’s business.
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Leave to amend a complaint may be demsdutile where a platiff's claims are
barred by collateral estoppebee Rainwater v. Banaleso. CV 08-3789-CJC(E), 200§
WL 5233138, at *9 n.6 (C.DCal. Dec. 15, 2008). PIdiff's complaint is dismissed
without leave to amenaind with prejudice.

IT IS THEREFORE ORDERED that the Motion toDismiss of Defendants
Maire Wichard and Pro Te¢Doc. 24) is granted.

IT ISFURTHER ORDERED that all claims againdefendants are dismisse
with prejudice. The Clerk of Court directed to enter judgment accordingly.

Dated this 10th day of November, 2016.

Honorable G. Murna Snow
United States District Jue




