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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Scott Douglas Nordstrom, CV15-02176-PHX-DGC
Plaintiff, ORDER
2

Charles L. Ryan, Director of the Arizona
Department of Corrections; James O’Neil
Warden, ASPC Eyman; and Staci Fay,
Deputy WardenBrowning Unit,

Defendats.

Before the Court are motis to enforce a settlemesyreement between Plaintif
Scott Nordstrom and Defendants ArizonapBement of Corrections (“ADOC”) and
others, filed by seven death-sentenced inmé&tiearles Rienhardt, Ernesto Martinez, Toq

Smith, Tracy Alan Hampton, Ruben Garza, Pete VanWinkle, and Manuel Ovante Jr|

Inmates”). Docs 71, 796, 80, 81, 85, 86. Some of tiiemates have filed other motions:

motions for extensions of time to file refbyiefs (Docs. 98, 99100, 101), motions to
desist hindering third party beneficiary’s ability file (Docs. 87 88), and a motion for
default judgment (Doc. 96). Oral argumens ot been requested. For the followir]
reasons, the Court will deny the motions.
l. Background.

In October 2015, Plaintiff, a death-serded inmate in state custody, brought &

action against Defendants for violations of the Eighth and Fourtéeméimdments related
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to death row conditions. Doc. 1. Haviaffeady planned to rka death row inmates
eligible for reclassification to close-custody housing, AD®ettled with Plaintiff on
March 3, 2017 (“the Settlement’pPoc. 39. The Settlement provided:

[ADOC will] eliminate the existing perament classification of inmates with
a death sentence to maximum custodysyand [] permit death row inmates
to seek and obtain re-classification d¢lmse custody status based on the
criteria currently available to medeath sentenced maximum custody
inmatesy;]

Death sentenced inmates who are resifeed to close custody status may
be housed as a group, rather thaith non-death sentenced inmates,
provided, however, that nothing herein shall alter existing protocols and
procedures relating to protective custody assignments.

[The] conditions and restrictions abnfinement, and qligy of facilities,
utilized for close custody housingrfaleath sentenced inmates shall be
equivalent to that of existing closestody housing faldies used for non-
death sentenced inmates.

[***]

Plaintiff's current disciplinary recoroheets the criteria for reclassification
to close custody and he shall be recfassito such status and transferred to
such housing upon adoption of thieove referenced amendments, and
within one hundred tenty (120) days of this gtilations. Nothing in this
stipulation shall be interpreted to requirintiff to remain classified as a
close custody inmate if he no longeeets the requirements for close
custody classification.

Id. at 2 91 1-3, 6. Based dimis settlement between MXordstrom and Defendants, th

D

Court dismissed Mr. Nordstrom’s action, incorgted the Settlemetgérms in its order,
and retained jurisdiction to enfar the agreement. Doc. 45.
In September 2018, Plaintiff fled a tman to enforce the $#ement agreement,

113

asserting that Defendants failed to provide “conditions and restrictions of confinerment
and quality of facilities’ thatire ‘equivalent to that aéxisting close custody housing
facilities used for non-death sentenced inmdte Doc. 60 at 5. The Court denied

Plaintiff's motion. Doc. 72.Among other holdingghe Court noted &t Mr. Nordstrom,
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as Plaintiff, “did not bring tis case as a class action, dmel Settlement was only betwee
Plaintiff and Defendant.ld. at 6.

The seven motions before the Court simylar$sert that Defendants have breach
the settlement agreement by failitwyprovide re-classificationriteria that are currently
available to non-death-sentencethximum-custody inmates.

[I.  Jurisdiction.

“In general, ‘[e]nforcementf [a] settlement agreement. whether through award
of damages or decree of specific performanceage than just a continuation or renew
of the dismissed suit, and hence reaiite own basis for jurisdiction.”Alvarado v. Table
Mountain Racheria508 F.3d 1008, 101(Bth Cir. 2007) (quotingkokkonen v. Guardian
Life Ins. Co. of Am.511 U.S. 375, 378 (P4)). But “a federal court has jurisdiction t
enforce a settlement agreement in a dismissed case when the dismissal order inco
the settlement terms, or the court has retajmesdiction over the settlement contract” an

a party alleges a violation of the settlemeltt. Under those circumstances, a breach

the agreement is a violation of the court’den;, and the court has jurisdiction to enfor¢

the agreement.Kokkonen 511 U.S. at 381. Because the Court’'s order in this g
incorporated the terms of ti&ettlement and retained juristion (Doc. 45), the Court has
jurisdiction to hear ta motions. Where an order grarggef to a nonparty, the Court may
enforce the order using the samegadures available to a partgeeFed. R. Civ. P. 71.
lll. Legal Standard.

In Arizona, “settlement agreements, inchgldeterminations as to the validity and

scope of release terms, are goverbgdeneral contract principlesEmmons v. Sup. Ct
in & for Cty. of Maricopa 968 P.2d 582, 585 (Ari Ct. App. 1998)Knudsen v. C.1.R793
F.3d 1030, 103%9th Cir. 2015);see Adams v. Johns-Manville Cqord76 F.2d 702, 709
(9th Cir. 1989) (a motion to enforce a settent agreement is esdgmlly “an action to
specifically enforce a contragt” Interpretation of a contraw generally a matter of law
see Powell v. Washburt25 P.3d 373, 375 (Ariz. 200&)1t whether a party has breachs
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the contract is a question for the trier of faste Walter v. F.J. Simmqr&l8 P.2d 214,
218-19 (Ariz. Ct. App. 1991).
IV.  Discussion.

A. Standing.

Defendants argue that the Inmates latanding because tt&ettlement was not
made in their favor. Doc. 89 at 2. All seMamates assert standing under Rule 71 and
Ninth Circuit's decision irHook v. Ariz. Dep’t of Corr.972 F.2d 1012, 1014 (9th Cir
1992). Docs. 71, 75, 780, 81, 85, 86.

Rule 71 provides: “When an order grargbef for a nonparty or may be enforce
against a nonparty, the procediwe enforcing the ordes the same as for a party.” Thi
is a procedural rule; it specifies the procedareenforcing court orders in favor of persor
who are “properly affected by them, evéthey are not parties to the actiorPeterson v.
Highland Music, InG.140 F.3d 1313, 1323 (9€@ir. 1998). Rule 7tloes not grant standing
to a nonparty absent a@hing of intended third-party-beneficiary statUSee Beckett v.
Air Line Pilots Ass'n995 F.2d 280, 287 (D.C. Cir. 1993Yhe courts that have allowec
non-parties to sue to enforce a consent demrether court order as intended third par
beneficiaries have relied in large part on Rule 74.").

In Hook the Ninth Circuit found Rule 71 contst with contract principles that
allow an intended third-party beneficiary to eman agreement. 9F2d 1012. In that
case, prison inmates filed a suit alleging consbihal violations related to ADOC’s mail
policies. Id. at 1013. To resolve the dispue)OC developed a comprehensive ma
regulation scheme that was accepigdhe inmates and the courd. Nine years later,
ADOC sought to change the scheme, conttarthe consent decree, and 265 new inm
plaintiffs filed suit to enforcéhe original consent decreéd.

The Ninth Circuit held that the inmatesdhstanding as third-party beneficiarie

even though none of them was an original palti.at 1015. Hook distinguished a U.S.

L Even if Rule 71 could besad to provide some independent basis for standing,
Inmates would not qualify. For reasons d below, they amsot persons to whom
the Settlement “grants relief.” Fed. R. Civ. P. 71.
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Supreme Court casBJue Chip Stamps v. Manor Drug Stord21 U.S. 723, 750 (1975)
which held that incidental third-party béiearies could not su¢éo enforce a consent
decree.ld. The defendant iHookargued thaBlue Chipapplied to all third parties seeking
to enforce a contractld. The Ninth Circuit found thaBlue Chipwas limited to cases

where the U.S. Government is the pldfintbecause third-party beneficiaries to th

government’s contract rights are usually &ssd to be only incidental beneficiaries

precluding them from enforcing the contrdabsent a clear expression of a differe
intent.” Id. (citing Restatement (Second) Gbntracts § 313(2) cmt. a)Hook did not
define who qualifies as an intended third-pdreneficiary because the defendants in t
case did not dispute that the plaintiffsreséntended third-paytbeneficiaries.ld.

In Arizona, for a person to recover ashad-party beneficiary of a contract, thy

intent to benefit the person must fwand in the contract itselfNorton v. First Fed.

Savings 624 P.2d 854, 856 (1981) (cititigvin v. Murphey 302 P.2d 534 (1956)). The

contemplated benefit must lith intentional and directld. It is not enough that g

contract may operate to a pans benefit — it “must appedat the parties intended tq

recognize the [person] as tipeimary party in interest and as privy to the promise.

Sherman v. First Am. Title In88 P.3d 1229, 1232riz. Ct. App. 2002) (citation omitted)
(emphasis in original)fanner Cos. v. Ins. Mktg. Servs., In&3 P.2d 951, 953 (Ariz. Ct
App. 1987) (stating a party manpt recover as a third partyrediciary “if it is merely an
incidental beneficiary . .. rather than ofog whose express benefit the [contract] w
made”). Whether a person is an incidental or direct beagfits a question of contrac
construction for the CourtMaganas v. Northroul63 P.2d 565, 567 (1983).

The Court cannot concludeatthe parties to the Settlement intended to recogn
the Inmates as the primary parties in interest and as privy to the Settl&shentnan38
P.3d at 1232. Mr. Nordstrom did not bringsticase as a class axtj nor did he purport
to sue on behalf of any of the Inmates.rtker, the Court did not enter a consent decl
after finding broad constitutional or statutoviolations. Instead, the Court simply

accepted a settlement negotiated betwbkerparties to this case.
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The Settlement specifically provides relief Mr. Nordstrom, who clearly was the

primary party in interest and reoent of the Settlement guarantdgasurto v. Utah Const.
& Mining Co,, 485 P.2d 859, 863 (Ariz. Ct. Aph971). While the Inmates received

benefit from the change to Defendants’ pobkgi¢hey are incidental beneficiaries, not

primary parties in interesind privy to the SettlementThus, the Inmates do not hav
standing to enforce the Settlement.
B. The Inmates’ Motions.

Even if the Court found #t the Inmates had standing, their alleged claims

outside the scope of the Settlement or mddte Court will address each of the Inmates

motions, keeping in mind that it is being aske enforce a contract, not a broad set
statutory or constitutional rightsNothing in this order shddi be construeé as ruling on
the merits of the Inmates’ afjations of unequal treatmentdare process violations — thos
claims, if viable, must besaerted in separate lawsuits.

1. Charles B. Rienhardt.

After Mr. Rienhardt was reclassed to dazistody, he was moved to the Browning

Unit (a super max disciplinary upifollowing a fight inthe dining hall. Doc. 71 at 2. He

asserts that his due process rights were @dlaecause he was radtorded a disciplinary

proceeding prior to his removal from close custoByc. 74 at 3. He alleges that this was
due to his death-sentence status becausiggfgs happen all of the time but do not result

in the removal or reclassification of a prisondd. at 2. He claims that he is not being

afforded a reclassification sgsh that uses criteria cunidy available to non-death-
sentenced inmatedd. at 4.

These allegations are mmivered by the Settlement. MRienhardt alleges unequg

treatment in disciplinary preclures due to his death-semeistatus. The Settlement dogs

not address disciplinary procedures for deatiteseed inmates followinggclassification.

are

of

4

Mr. Rienhardt also argues that death-seoéd inmates are not receiving the same

classification criteria because sex-offendiEath-sentenced inmates are housed with n

sex-offender, death-sentenced inmates. Doc. Z4#his is not a leach of the Settlement

pn-
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As stated in the Court’s previous order, theneagrovision in the Settlement that requirées
sex offenders and others to be housgohisdely from other death-sentenced inmates
placed in close custody. Doc. 72 at 5fdct, the Settlement providé¢hat death-sentenced
inmates in close custody “may be housed goap, rather than with non-death sentenced
inmates, provided however that nothing [pBhalter existing protocols and procedures
relating to protective custody assignments.” Doc. 39 { 2.

2. ErnestoS. Martinez.

Mr. Martinez asserts that he has been detmedbility to reclasfy to close custody
based on the same criteria as other non-death-sentenced, max-custody inmates. [Doc
at 3. Mr. Martinez has been validated aseanber of a securityreat group (“STG”).Id.
at 4. STG-validated inmates can be houserlose custody if they complete a 24-month
step-down program or renounceithgang affiliation. Doc. 75 at 3-4. According to M.
Martinez, he requested to enroll in the 24-nhgmtogram but was told he could not due o
his death-sentenced statueeDoc. 75 at 4, 15.

Defendant concedes that Mr. Martinez veaoneously informed that as a death-
sentenced inmate he did not qualify for thepstiown program. Do89 at 6. Defendant
submits an affidavit stating that a STG-valettdeath-sentenced intea@an complete the
program, but Mr. Martinez does not qualify besa he has not completed 24 months wjth
no participation in documented STG or gang activityotiwer listed behaviors.See

Doc. 89-1 { 18. Mr. Martinéz eligibility for the step-dowiprogram is outside the scop

D

of the Settlement.
3. Ruben J. Garza.

Mr. Garza is in the Browning unit aftea disciplinary violation following his
reclassification to close custody. Doc. 8@atHe completed programming and received
a high reclassification leveld. at 3. Mr. Garza contends the has not been reclassified
out of Browning because of$hdeath-sentenced statud. As noted, the Settlement dogs
not address disciplinary procedures for desthtenced inmates following reclassificatign

to close custody. Mr. Garza's claim t#dDOC violated the Settlement by not separating
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death-sentenced inmates based on sex-offenakeisDoc. 86 at 3-4) is also denied fq
reasons explained abovBeeDocs. 39 § 2, 72 at 5.
4, Tracy Alan Hampton.

Mr. Hampton is in Browning after a discipdiry violation in clos custody. Doc. 80
at 2. He alleges that heshlaad good behavior for threears and has completed numero
programming courses, but hast been reclassifiedd. As discussed above, these clain
are not covered by the Hement agreement.

5. Manuel Ovante Jr.

Mr. Ovante is in Browning after a discipdiry violation in close custody. Doc. 8!
at 2. He too alleges good behavior, ctetipn of programming, and achievement of
high rating for good behaviorld. Because his claims reldi@ disciplinary proceedings
following reclassification to dse custody, they are naiwvered by the Settlement.

6. Todd Smith.

Mr. Smith is in Browning after a disciplinariolation following reclassification to
close custody. Doc. 81 at 2. He allegiest he has had no diptinary violations and
completed numerous programming courses,ltiagun a high reclassification statud.
As discussed above, his claime aot covered bthe Settlement.

7. PeteVanWinkle.

Mr. VanWinkle is an STG-validated inmatéoc. 76 at 2. He asserts that he
being denied access to the stEpvn program because ofshdeath-sentenced statu
Doc. 76 at 2. Mr. VanWinkle submitted cepiof his inmate letter requesting enrolime
in the step-down program, in veh he was informethat he was not elilgle for step down
due to his death sentence. Doc. 76 at 5.irBhis next level informal complaint respons;
Mr. VanWinkle was informed #iit death-sentenced inmatesl Wwe permitted to enroll in
the step-down program, but he does not qualiyc. 76 at 7-8, 10. His claim does n(
implicate the Settlement.
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V.

Conclusion.

The Inmates do not have standing as intdritie@d-party beneficiaries to enforcs

the Settlement. And even if they had stagdinone of their claims falls under the tern

of the Settlement. The Court will dismiss thenates’ motions to darce the Settlement.

Because none of the claims can be curetufdhher argument, the Court will also dismis

all other pending motions as moot.

IT IS ORDERED:

1. The motions to enforce the settlem@acs. 71, 75, 7679, 80, 81, 85, 86)
aredenied

2. The motions to cease and desistlkring third-party beffigiary’s ability to
file and serve plaintiff andefendant (Docs. 87, 88) atenied

3. The motions for an extision of time to file a regl(Docs. 98, 99, 100, 101
aredenied

4. The motion for default judgment (Doc. 96)enied

Dated this 15th day of May, 2019.

Dol & Curplee

David G. Campbell
Senior United States District Judge
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