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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Scott Douglas Nordstrom, CV-15-02176-PHX-DGC
Plaintiff, ORDER
2

Charles L. Ryan, et al.,
Defendats.

Plaintiff Scott Douglas Nordstrom, a atb-sentenced inmate in state custod
brought an action pursuant to 42 U.S.C1983 against DefendarCharles L. Ryan,

Director of the Arizona Department of Cactiens (“ADOC”), and others (collectively,

“‘Defendant”). Doc. 1. The parties settl and the Court dismissed the action.

Docs. 39; 45. Plaintiff moves to enforce #ettlement agreemenDoc. 64. No party
requests oral argument. For the following reasthresCourt will deny Plaintiff's motion.
l. Background.

When Plaintiff filed his complaint ithis action in Oaiber 2015, ADOC policy
required death-sentenced inngt® be housed in maximsecurity facilities, often
referred to as “death row.” Doc. 1 at 2Blaintiff was housed at the Arizona State Pris
Complex (“ASPC”), Eyman, Browning Unit, ahe alleged that death row conditions we
significantly worse than genéfqagopulation conditions and mamum-security facilities for
non-death-sentenced prisonersd. at 2. He asserted olations of the Eighth and

Fourteenth Amendments reldt® death row conditions, inaing solitary confinement in

72

Y,

re

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2015cv02176/950623/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2015cv02176/950623/72/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

small, constantly illuminated cells; poor sanaatia total bar on contact visits; restrictg
recreation and exercise; limited employmespportunities; andno opportunity to
participate in communal meals and group religious servicest 2, 6-10, 13-14.

Having already planned to k& death row inmates eligédfor reclassification to
close-custody housing, ADOC settled with Plifiron March 3, 2017 (“the Settlement”)
Docs. 66 at 2; 39. In part, the Settlement provided that

[ADOC would] eliminatethe existing permanentadsification of inmates
with a death sentence to maximwenstody units, and [] permit death row
inmates to seek and obtaigclassification to close custody status based on
the criteria currently available toon-death sentenced maximum custody
inmatesy;]

[The] conditions and restrictions aebnfinement, and qliy of facilities,
utilized for close custody housing fdeath sentencednmtes [would] be

equivalent to that of existing closestody housing faldies used for non-
death sentenced inmates.

Doc. 39 at 2 11 1, 3. The parties stipuldtedismissal under this empment, and the Cour
dismissed the action, incorporated thettlS8ment terms in its order, and retaing
jurisdiction to enfoce the agreement. Doc. 45.

Based on his disciplinary record, Plaintifis eligible for reclassification and h

eventually was transferred tdose-custody housing at RE€-Florence, Central Unit

(“Central Unit”), in July 2017, along with other reclaisd death-sentenced inmate$

Docs. 39 at 3; 64 at 3. Central Unit iglase-custody facility and currently houses 72

non-death-sentenced and 82 death-seettimmates. Doc. 66-1 at 3.
l. Jurisdiction.

“In general, ‘[e]nforcementf [a] settlement agreement. whether through award
of damages or decree of specific performanceaee than just a continuation or renew
of the dismissed suit, and hence reaiite own basis for jurisdiction.”’Alvarado v. Table
Mountain Racheria508 F.3d 1008, 101(Bth Cir. 2007) (quotingiokkonen v. Guardian
Life Ins. Co. of Am.511 U.S. 375, 378 (®4)). But “a federal court has jurisdiction t
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enforce a settlement agreement in a dismissed case when the dismissal order inco
the settlement terms, or the court has retajmesdiction over the settlement contract” an

a party alleges a violation of the settlemelat. Under those circumstances, a breach

the agreement is a violation of the court’den, and the court has jurisdiction to enfor¢

the agreement.Kokkonen 511 U.S. at 381. Because the Court’'s order in this g
incorporated the terms of tli&ettlement and retained juristion (Doc. 45), the Court has
jurisdiction to heaPlaintiff’'s motion.
. L egal Standard.

In Arizona, “settlement agreements, inchgldeterminations as to the validity and

scope of release terms, are goverbgdeneral contract principlesEmmons v. Sup. Ct
in & for Cty. of Maricopa 968 P.2d 582, 585 (A#ri Ct. App. 1998)Knudsen v. C.1.R793
F.3d 1030, 103%9th Cir. 2015);see Adams v. Johns-Manville Cqord76 F.2d 702, 709
(9th Cir. 1989) (a motion to enforce a settent agreement is esdgmlly “an action to

specifically enforce a contract”). The padgeking to enforce ¢hagreement bears th

burden of proving breachSee In re Andreyed13 B.R. 302, 305 (B.A.P. 9th Cir. 2004).

“[lnterpretation of a contradgs generally a matter of lawPowell v. Washburril25 P.3d

373, 375 (Ariz. 2006), but whether a party basached is a question for the trier of fag

see Walter v. F.J. Simmqr&l8 P.2d 214, 218-1@riz. Ct. App. 1991);Shiloh Custom
Homes, Inc. v. DrywallNo. 1 CA-CV 07-0677, 2009 WB90600, at *7 (Ariz. Ct. App.
March 17, 2009). A party breaches a contwacén it “fail[s], without legal excuse, to

perform any promise which forms thdole or part of a contract.Snow v. Western Sav.

& Loan Ass’n 730 P.2d 204, 210 (Ariz. 1986).

Plaintiff seems to view the Settlement agtéanount to a court decree entered af
a finding that the prison system violated constitutional rights. Armdmey relief, Plaintiff
asks the Court to “[a]ppoint an independenonitor to ensure Defendant’s futur
compliance with the tens of the settlement agreement.” Doc.a6418. But the Court
entered no decree after findingnstitutional violations by Dendant. The Court’s task

therefore, is not to bring the prison syst@to conformity witha constitutional decree ang
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make broad determinations about what mamay not satisfy equal ptection principles.

The Court’s task is to enforce a contract riejed between the parties with the advice

their lawyers. Breach of tigettlement may empower the Court to enforce the contrag

written, but it does not grant the Court lisento impose conditions that were n(
specifically agreed to by thearties, nor the power to roam broadly through the clg
custody operation seeking to apply equal ptatagrinciples. The Court will review the
Settlement as a contract.

[11.  Discussion.

Plaintiff asserts two breaches of the Settat: Defendant hasifed to (1) provide
conditions and restrictions of confinemeahd quality of facilitiesfor death-sentenced
inmates, that are equivaletat existing close-custody facilise and (2) permit all death-
sentenced inmates to seek and imbteclassification of their custly status. Doc. 64 at 5
Defendant argues that Plaintiff failed &xhaust administrative remedies and lac
standing, and that Plaintiff cannedtablish breach of the Settlement.

A. Exhaustion.

Defendant asserts that Plaintiff wagjuged to exhaust administrative remedi¢
under 42 U.S.C. § 1997e(a) before filing thistimw. Doc. 66 at 3. Even if exhaustion i
not required, Defendant argues that it wouldrbanifestly unfair” for Plaintiff to “evade

the grievance procedure and begtigation out of nowhere.”ld. But Plaintiff has not

initiated a new lawsuit. He seeks to enéothe parties’ Settlement, the terms of whi¢

were incorporated into the Court’s dismissal ordgeeDoc. 45;Kokkonen511 U.S. at
378; Alvaradqg 508 F.3d at 1017. Section 1@9a) requires prisoners to exhau
administrative remedies before filing a 8 138®, but Plaintiff has not filed a new suit.
B. Standing.
Defendant suggests that Plaintiff hasstoawn any personal injury from the allege
breaches of the Settlement and that he tbhezdficks standing to swn behalf of other
inmates. See Lujan v. Defs. of Wildljifé04 U.S. 555, 560-61 992) (requiring an injury-

in-fact for Article Ill standing).But again, Plaintiff has notléd a new lawsuit. He seeks$
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to enforce a remedy he obtained in this cd8aintiff has had standing from the outset
this case, Defendants have negleallenged his standing inishcase, and Defendants cit
no authority to suggest that he must esshbstanding anew to enforce the remedy
received in this case.

C. Inferior Conditionsfor Death-Sentenced | nmates.

Plaintiff asserts that six conditions at Central Unit are inferior for death-sente
inmates: safety, employment ggrtunities, visitation, tefghone privileges, purchasing
property, and recreation. Dd@4 at 6-15. The Court willdalress each of these condition
keeping in mind that it is being asked to enéoaccontract, not a broad set of statutory
constitutional rights.

1. Safety.

Plaintiff argues that Defendant breacltled Settlement bydusing and facilitating
recreation of all death-sentenced inmates ttage including those with sex-offense ¢
other “repugnant” convictions. [8064 at 6-8. He allegesdatithis arrangement creates 3

unsafe environment for death-sertet inmates in close custodid. at 6. Plaintiff cites

the ADOC regulations for non-death-senteh@@mates which state that classified s¢

offenders are placed in a separate sex offenderbac. 64-2 at 4. The regulations furthe
provide that ADOC should consider whetheriamate has been convicted of a “crim
repugnant to the inmate poptiten resulting in threats, verbabuse, or harassment” whe
reviewing his petition for protective custodyld. at 17. Plaintiff argues that thes
regulations and safety conceapply to death-sentenced aesustody inmates. Docs. 6
at 6-8; 69 at 5.

But Plaintiff points to no prasion in the Settlement the¢quires sex offenders ang
others to be housed separately from otherdsantenced inmates placed in close custo
And as Defendant notes, thettBament provides that deafientenced inmates in clos
custody “may be housed as a group, ratlhen with non-death sentenced inmatg
provided however that nothing [] shall alexisting protocols and procedures relating

protective custody assignments.” Doc. 39 @2 Because Plaintiff has identified no pa
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of the Settlement that is breachby the current housingrangement, he has not met h
burden to prove Defendant’s breackee In re Andreyed13 B.R. at 305.
2. Employment Opportunities.
Plaintiff asserts that death-sentencemates have fewer worpportunities than

other close-custody inmates at Central Umd “only have access to jobs which a

segregated from the general population.” Docsat@®} 69 at 7. Plaintiff contends that he

has been unable to perform tasks related tghigs a chaplain’s assistant, and attribuf
the job disparity for death-samced inmates to safety c@naos and restricted mobility,
created by Defendant’s housiafjall death-sentenced inmates together. Doc. 64 at 8,

It is not clear that Plaintiff can assert a breach of the Settlelpased on how other
death-sentenced inmates are treated by Defendlaintiff did not bring this case as
class action, and the Settlemerats only between Plaintifinal Defendant. Doc. 39.

But even if Plaintiff could assert a botabased on the treatment of others,
presents no evidence that Defendant isrdigprtionately denying job opportunities f
death-sentenced inmates in close custobefendant cites evidence that 59 out of §
death-sentenced inmates, or 69%, haws,jcaompared to 40%f the 721 non-death-

sentenced inmates with jobs at Central Unit. Doc. 66-1 at 3-4.

Plaintiff claims that he is being unduhgstricted from performing his job, but

provides no evidence to support this assertidoc. 64 at 9. Defendant, on the other har

provides evidence that Plaiffittan and does travel outsiles housing unit for his job, but

only when the chaplain is present, a condition no different than for other close-cu

inmates. Doc. 66-1, 1 8. Plaintiff has nmt his burden to prove Defendant’s breach.
3. Vigitation.

Plaintiff asserts that death-sentenced it@®are denied visitation time. Doc. 64

10! He cites ADOC regulations that allowttyeen one and threesifation blocks per

~ lPlaintiff seems unsure abltouhether death-sentencednates in close custody ary
entitled to contact visits, citingegulations supporting that theye. Doc. 64 at 9-10.
Defendant asserts that all abesustody inmates at Centtadiit, including death-sentenced
inmates, receive contact visits. Dé6. at 7 (citing Doc. 66-1 at 4).
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week according to whether thamate is classified as Pleak Il, or Ill, respectively.ld.;
Doc. 64-2 at 24. Based oretfe regulations and Central itkhJune to September 201¢
visitation schedules, Plaintiff concludes that “death sentenced immateare regularly
denied the three weekly visiian blocks they are entitled to.” Doc. 64 at 10. Plaint
asserts that this is due frart to limited space, and irigs that the Settlement require
Defendant to construct “new facilities greagpanding the space akadble for visitation.”
Doc. 64 at 11. Defendant concedes thatafisin space is limited (Doc. 66-1 at 4), but
term of the Settlement requires Defendanhonise death-sentenced inmates in a ne
constructed facility, to build additional visitaen space, or to provide specific visitatio
hours to all inmates (Doc. 39).

Significantly, Plaintiff does not assertathhe has been deuwi any visitation time
required under the Settlement. Nor does heatiyeportion of the S#ement that addresse

visitation. The Settlement regas Defendant to “provide aduate space for confidentig

communication with legal counsel,” but makesather specific reference to visitation.

Doc. 39 at 2. Plaintiff does not assert edwh of the counsel-related provision. Doc. 6

Plaintiff does argue that death-sentehgemates generally are denied visitatig
time, but, as noted above, the Settlement between Plaintiff and Dendant. It is not
clear he can assert a breach based on Daf¢'sdreatment of some other inmates. Af
even if he could, Plaintiff has not showimat other death-sentenced inmates in clg
custody are disproportionately denied visdati He asserts th&hase |l close-custody
inmates receive three visitation blocks per weegkl he cites general visitation statistics
show that three blocks are not being gramtedeath-sentenced inmates, but he cites
evidence that all death-sentencechates are in Phase Ill. Doc. 64.

What is more, the evidencghows that from June to September 2018, deg

sentenced inmates received ts@me number of visitatioblocks as the non-deatht

sentenced inmates at CentralitJif not more. In June, all cell blocks received eig
four-hour visitation blocks.Doc. 64-2 at 26. In Julydeath-sentenced inmates, wh

are housed in Cell Block 5/4A, received tear-hour visitation bdcks, whereas two nonA
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death-sentenced cell blocks received eidht. at 27. In August, Phase | and Il deat
sentenced inmates had six four-hour blockh wnother day of gitation for Phase Il
inmates — the same number d#ier cell blocks, save onéd. at 28. And in September
death-sentenced inmates received ten four-fsitation blocks, morg¢han all other cell
blocks received, save oneld. at 29. Defendant also quides evidence that death
sentenced inmates “typically do not use all ofthweekly visitation time.” Doc. 66-1, § 9

Plaintiff fails to meet his burdeto establish Defendant’s breach.

4, Telephone Privileges.
Plaintiff claims that Defendant has nobvided death-sentenced inmates with t

same telephone privileged as athl®se-custody inmates. Doc. 64 at 11-12. But Plain

ne
tiff

does not assert that he has been denigdedephone time required under the Settlement.

He does cite one grievance appeal response, but it concerns another inmate. Doc.

66. Nor does Plaintiff cite any portion of tBettlement that addresselephone time.

Plaintiff discusses the phopevileges of Central Unit inmates in general. Doc. 6

at 11-12. ADOC regulations allow a closestndy inmate to make one, two, or fol
15-minute phone calls per dalgpending on whethée is Phase |, Il, or lll, respectively
Doc. 64-2 at 32, 37-38. Pldifi contends that death-sentenced inmates at Central Unit
only allowed three phone calls per week.cD&4 at 11 (citing Doc. 64-2 at 37).
Defendant asserts that Plaintiff assumestakienly that the “dela row” regulations
apply to death-sentenced inmates in closeodyst Defendant conced that the appea
response for another inmate ditey Plaintiff “incorrectly reppduce[ed] the unused ‘Deatl
Row’ regulations,” but asserts that the citedulation is inapplicdb to death-sentencec
inmates who have been moved to close cystddoc. 66 at 9 n.4. Defendant furthe
contends that while some “stray regulationsly still refer to death row inmates, deat
sentenced inmates in close custody are “corstbgrclose-custody mates in respect tg
privileges . . . and treated like any other cloastody inmate.” Docs. 66 at 9; 66-1 at
9-10. Other than the appeakponse, Plaintiff cites no eedce that Defendant is failing

to provide equivalent phone privileg to death-sentenced inmates.
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Plaintiff also asserts that “[e]ven if thegulations did not disgninate against close
custody death row,” Central Unit is unequidpeith enough telephones to accommoda
the daily calls that death-sentenced inmateseatitled to place. Doc. 64 at 11-12. B
Plaintiff cites no evidence of the numberdafath-sentenced inmates in each phase le
how many operable telephonegist and how often they a@ravailable, or whether 3
death-sentenced inmate has bdenied telephone access.

Finally, the Settlement does not require Hesgntenced inmates in close custody
have specific phone privileges — it requiady equivalent privileges and condition
between death-sentenced and death-sentenced inmates in dasistody. Plaintiff cites
no evidence of disparate treatment.

Plaintiff fails to meet his buraeto show Defendant’s breach.

5. Purchasing Property.

Plaintiff asserts that death-sentendathates are unable to purchase tobad
products and bed sheets at Central Unit, bus aibesupporting evidence. Doc. 64 at 12-1
Plaintiff does not assert that has been denied any purchadder does he cite any portior
of the Settlement that addses commissary privileges.

Defendant notes that tobacproducts are not permitteat Central Unit for any
inmates, although tobacco products are permatedher prison locationdDoc. 66-1 at 5.
Defendant also asserts that death-ses@ninmates may purchase sheets like ot
inmates. Doc. 66-1 at 5.

The prohibition otobacco products at Central ivdoes not violate the Settlemen
because it applies to both alk-sentenced and non-deaémi®nced inmates in closg
custody. The parties did nagree that Defendant wouldt&slish equivalent conditions
and facilities betweeall close-custody facilities, nor thBefendant wouldtandardize all
facilities to have exactly theame “close custody conditions” BRintiff suggests. Doc. 69
at 4. The Settlement requires only tleanhditions and quality of facilities for death
sentenced inmates be “equivalent to thagastingclose-custody housing facilities use

for non-death sentenced inmate Doc. 39 at 2 (emphasis added). Central Unit is
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existing close-custody facility, and it does petmit tobacco products. Death-sentenc
and non-death-sentenced innsaéee given same purchasing/peges in that facility.
Plaintiff fails to meet his burden &stablish Defendant’s breach.
6. Recreation.
Plaintiff argues that death-sentencethates regularly receive only one to fol

hours of the six outdoor recreation hours theg entitled to, someties with no recreation

ed

I

in a week. Doc. 64 at 18ee alsdDoc. 64-2 at 54. He c#eno supporting evidence, n(;]r

does he argue that death-sentenced imneteeive less recreation time than ot
close-custody inmates at Central Unit.

Plaintiff also asserts that in Januaryl8Ddeath-sentenced inmates began spend
their outdoor recreation time on the smalletvad outdoor yards at @éral Unit. Doc. 64

at 14. Plaintiff details how this second yasdnferior, but cites no supporting evidenc

Id. Defendant responds that as of January 28ll8Jose-custody inmates at Central Uni

spend recreation hours on the second, smgHied, because personnel issues prev
staffing the larger yard. Docs. 66 at 10; 66-%.aDefendant also serts that no reduction
in recreation hours has occurrdult if it had, it would havapplied to all close-custody
inmates, not solely to death-sented inmates. Doc. 66 at 10.

Plaintiff cites no evidence showing unefrecreation hours ajuality of facilities
between death-sentenced amoh-death-sentenced inmates at Central Unit. And
Settlement term requires that death-sergdninmates receiva certain number of
recreation hours or a certain quality of facibtieonly that they have be equivalent f
existing close-custody facilities.

Plaintiff fails to meet his burdeio establish Defendant’s breach.

D.  Opportunity to Seek Reclassification.

Plaintiff argues that Defendant has faitedoermit death row mates to seek andg
obtain reclassification. Do&4 at 15-19. He does not asserat he has been denie

reclassification. And, as notedbove, it is not clear that Phiff can claim breach of his
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Settlement on behalf of other inmates. Twurt need not resolve this issue, howevy
because Plaintiff has not presenéstitience to suppbhis claim.
1. Arbitrary Placement in Maximum Custody.
Plaintiff asserts that ifmultiple instances” Defendams keeping death-sentence
inmates in maximum custody despiteir eligibility for close custdy. Doc. 64 at 16. He

also asserts that some reclassified death-sentenced inmeatasioved back to maximuni

custody after disciplinary infréions without receiving procedairhearings and protections

under ADOC's regulations.Id. Plaintiff cites no evidence supporting any of the

allegations.

Defendant provides evidence that no clkassiion is done based solely on an

inmate’s death sentence, thanistes receive the required hegs prior to reclassification,

and that, if a death-sentenced inmate remaireg is removed to maximum security, it

likely is because of ineligibilitglue to behavioral issues. Doc. 66-1 at 5, 10.
2. Security Threat Group Step-Down.

Plaintiff argues that Defendant is denying death-sentenced inmates wh
validated members of a security threabugy (“STG”) the opportunity to complete :
24-month “step-down” program, which wouldbav STG inmates to obtain reclassificatio
from maximum security to close custody. D64.at 17-19. Plaintiff cites no supportin
evidence, nor does he arguatthny STG inmates have bedgnied requested admissio
to the step-down prografn.

Defendant responds that an inmate nfaste no improper behavior for 24 montH
to be eligible for admission to the step-dgewvagram. Docs. 66 at 12; 64-2 at 57. Improp
behavior includes documented participatiorSinG or gang activity, and other incident
including assault, threatsna@ violations of other prison poies. Doc. 64-2 at 57.

Defendant notes that only twaeath-sentenced inmates are validated STG inmates,

2 Defendant’s response statbat an STG inmate calibbtain reclassification by
renouncing his gang membershiglatebriefing. Doc. 66 at 11. Plaintiff's reply argus
that renunciation is not an equivalent method reclassification. Doc. 60 at 8. But
Plaintiff has not shown, anidefendant did not concedeathSTG inmates are prevente
from participation in the sp-down program because of their death-sentence.
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neither is currently eligible for reclassification to close cugtmrdparticipation in the step-
down program. Doc. 66-1 at 10. Plaintiff cites no evidence to the contrary.
V. Conclusion.

Plaintiff has failed to show that Defendtdas breached the Settlement. The Co
will deny Plaintiff’'s motion.

IT ISORDERED that Plaintiff's motiorto enforce (Doc. 64) idenied.

Dated this 11th day of February, 2019.

Bawil & Curplee

David G. Campbell
Senior United States District Judge
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