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Health and Life Insurance Company et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Dianne G. Rivera, No. CV-15-02213-PHX-GMS
Plaintiff, ORDER
V.

Coventry Health and Life Insurance
Company, et al.,

Defendants.

Pending before the Court is the Matito Dismiss of Defendant (“Aetna®)(Doc.
9). For the following reasons, the Court grafs&tna’s motion to dimiss with leave for
Rivera to amend.

BACKGROUND

Plaintiff Dianne Rivera isa resident and citizen of the State of Arizona. S
brings claims against Coventry/Aetna Healthre and/or Aetna Inc. for age and ra
discrimination, retaliation, hostile work eneitment, slander and usjuenrichment.

Rivera was employed as a Concierge &pist at Aetna from June 3, 2013 unt
August 4, 2014. She allegézat she was hired at a lower wage than others with

experience. However, according to hemgtaint, Aetna indicged that she would

receive bonuses as a material componenheaf salary resulting in a rate of pay

' Erroneously named Coventry Health drite Insurance Company, et al.in th
court filings. Defendant’s correct nanseAetna Health Management, LLC.
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equivalent to $15.00 per hour. She furtaleges she was assured she would recgive
opportunities for advancementfbee others received suabpportunities and that she
would receive monetary contributions to keaup for the higher deductible that
accompanied her medical insurance benefRsvera claims she acpted the job becauss
Aetna assured her of the bonus paa the opportunityo advance.

Rivera claims that in October oroMember of 2013, mesupervisor, Aisha
Bennett, threatened to termate her because she left wdike minutes early on ten
occasions. However, Rivera alleges thlat those ten occasis she began work
sufficiently early to make up her required timRivera complained alut this in a letter
to Human Resources. In the letter, Rivalso informed Human Reurces that shortly
after she was hired, she questioned her instrsi@nd apparently received some form (of
reprimand for doing so. Rivera claimga@aunger African-American coworker behaved in
a similar way but was not reprimanded.

In or around January 2014, some inaideccurred in which Rivera raised her
voice to a customer. The colamt implies but does not stathat Rivera received g
written reprimand for this.

Approximately three months later, Rieewrote a letter complaining that he

=

supervisors had failed to giveer a bonus. She allegdsat she was “written up” in
retaliation for submitting this complaint. tarn, she raised thmatter with Von Young,
the director of her program. Shortlyeteafter, she was writieup by Mr. Young.

Finally, Rivera recounts a departmeneeting on July 182014, at which she

alleges her supervisor stated that Raveefused to help her fellow employée®uring

? Rivera vaguely seems to allege that thasnment was slanderous in her complaint.
Complaint.  35.However, while Rivera claims this statent was offensive, she fails to allege
it is false. Therefore, she does not properly raise a slander Gamsnyder v. HSBC Bank,
USA, N.A.913 F. Supp. 2d 755, 770. (“Under Arizona lalements of slandeof title are the
uttering and publication of the slanderous veoly the defendant, the falsity of the word
malice and special damages.”) (internal citations omittédpdonatti v. MERS2011 WL
7553523, at *7 (D.Ariz. Dec. 16, 2011) (citi@jty of Tempe v. Pilot Properties, In&27 P.2d
515 (Az. Ct. App. 1974) (citing 50 Am.Jur.2d, Libel and Slander § 541, p. 1060 (19548));
also In re Mortgage Electronic Restration Systems (MERS) Litigatid2)11 WL 4550189 at *9
(D.Ariz. Oct. 3, 2011).
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the same meeting, Rivera alleges that hpesusor explained to the present employe
that Rivera was “always hot becauses shas going through her personal summe
Rivera alleges that this statement sindied out for her age, which humiliated her.

It is unclear from the complaint &swhy Rivera’s employment terminated.

DISCUSSION

l. Legal Standard

A. Pleading Standard: Rule 8 and Igbal/Twombly

On a motion to dismiss under FederalleRof Civil Procedure (“F.R.C.P.”)
12(b)(6), all allegations of material fact asamed to be true and construed in the lig
most favorable to the nonmoving part€ousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). To survive dismiskstor failure to state a claimpursuant to F.R.C.P. 12(b)(6)
a complaint must contain motigan “labels and conclusions” ar‘formulaic recitation of
the elements of a cause of action”; it must aontactual allegationsufficient to “raise a
right to relief above the speculative leveBell Atl. Corp. v. Twombl|y650 U.S. 544, 555
(2007). While “a complaint neatbt contain detailed factualegations . . . it must plead

MM

‘enough facts to state a claim to rélidat is plausible on its face.” Clemens v.
DaimlerChrysler Corp. 534 F.3d 1017, 1022 #® Cir. 2008) (quotingTwombly 550

U.S. at 570). A claim is plausible whenvBia presents factual content which “allow
the court to draw the reasonable infereribat [Aetna] is liable for the miscondug
alleged.” Ashcroft v. Igbal 129 S. Ct. 1937, 1949 (2009) (citifgvombly 550 U.S. at
556). The plausibility standarthsks for more tan a sheer possibilitthat a defendant
has acted unlawfully. Where a complaint pledacts which are ‘merely consistent witk
a defendant’s liability, it ‘stops short ofeHine between possibilitgnd plausibility of

entittement to relief.” Id. (quoting Twombly 550 U.S. at 555) (internal citation
omitted). Similarly, legal conclusions cdwed as factual allegans are not given a
presumption of truthfulness, and “conclosoallegations oflaw and unwarranted
inferences are not sufficient to defeat a motion to dismigateto v. FDIC 139 F.3d

696, 699 (9th Cir. 1998). Riv&@ must “nudge [her] claims” of invidious discriminatio
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“across the line from concable to plausible.”Igbal, 556 U.S. at 680 (citingfwombly
550 U.S. at 547.

B. Lower Pleading Standard for Pro Se Litigants

However, pro se litigants will not be Ideto the same pleading standards
lawyers. “A document fileghro seis ‘to be liberally construed,” and f@o secomplaint,
however inartfully pleaded, must be helddss stringent standards than formal pleadin
drafted by lawyers.” Erickson v. Pardus551 U.S. 89, 94 (2007) (quotirigstelle v.
Gamble 429 U.S. 97, 106 (1976) (inteal quotation marks omittedgf. F.R.C.P. 8(f)
(“All pleadings shall be so consti@as to do substantial justice”YwomblyandIgbal
did not alter the treatment of pro se pleadisgsthe Court’s obligation to construe pro 1
pleadings liberally remaingdebbe v. Pliler 627 F.3d 338, 342 (9th Cir. 2010).
. ANALYSIS OF CLAIMS

aS

gs

IS

As a preliminary matter, Rivera represetitat she was an exceptional customer

service representative and that another employdo was hired at a higher rate of pa
than was Rivera and who received all of benuses, required muchaching and did not
conform with job requirements(Complaint at 9 33.) Riverstates that this constitute
“discrimination and retaliation,”id.,) but she failed to allege that the alleged dispar

treatment was based on her race, age, or meship in any other protected class. A

such, the facts in paragraph 33 of Rae complaint fail to raise a plausibl¢

discrimination claim under any legal theory.
A. Unjust Enrichment

To plead a claim of unjust enrichment, Ravenust allege “(1) an enrichment, (3

an impoverishment, (3) a connection betwée® enrichment and impoverishment, (4)

the absence of justificatidior the enrichment and impovehment, and (5) the absenc
of a remedy provided by law.Wang Elec., Inc. v. Smoke Tree Resort, L285) Ariz.
314, 318 (Ariz. Ct. App. 2012).

“[W]here there is a specific contract iwh governs the relationship of the partie

the doctrine of unjust enriament has no application.Brooks v. Valley Nat. Band13
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Ariz. 169, 174, 548 P.2d 116@171 (1976). Because aegffic contract governed the
terms of Rivera’s employment with A@tnher unjust enrichment claim fails.
B. Hostile Work Environment

Construing the complaint liberally, Riveaétempts to raise aage-related hostile

work environment claim. SeeComplaint at § 35.) Even if such a claim is cognizable,

Rivera fails to allege plausible fadhat give rise to such a claim.

To raise a hostile work environment aliRivera must showarassing behavior
“sufficiently severe or pwasive to alter b conditions of [her] employment.Meritor
Savings Bank, FSB v. Vinsal,7 U.S. 57, 67, (1986) (internal quotation marks omitte
“[S]imple teasing, offnand comments, and &et incidents (unless extremely serious

fail to rise to the level of severity necess#arysustain a hostile work environment clain

Faragher v. City of Boca Ratpm24 U.S. 775, 788 (1998)Here, Rivera alleges one

occasion where her supervisor, Ms. Bennéblipally announced that Rivera “was goin
through a personal summer,” a comment that Rivwaerpreted as singling her out due
her “age and health conditions.” (Complaint{a85.) This isolated comment does n
establish severe or pervasive harassing behavior.

C. Retaliation

Title VII “prohibits retaliation agairisan employee ‘because [she] has oppos

any practice made an unlawful ployment practice” by Title VII. Nelson v. Pima

Cmty. College 83 F.3d 1075, 1082 (9th Cir. 199@)uoting 42 U.S.C. § 2000e-3(a)).

“The elements of a Title VII retaliationaim include: (1) the employee was engaged if
protected activity, (2) the employee was #adter subjected by his employer to &
adverse employment action, and (3) estabtisnt of a causal link between the protect
activity and the adverse employment actioBusby v. Kramer22 F. App’x 758, 760
(9th Cir. 2001).

3 SeeStevens v, Cty. of San Mat@67 F. App’x 684, 685 (A Cir. 2008) (“Although we
have never definitively recognized an agktexd hostile work enwonment claim . . .
even if such a claim is cognizable, $es failed to providesufficient evidence to
support [any] hostile environment claim.”).
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Rivera alleges that shortly after sheswared in June 2013, she was reprimanded

for questioning her instructors, and aotynger African American female” behave
similarly but was not reprimande (Complaint at § 28.) Réra alleges that she reporte
this “discrimination” to Human Resourcas a letter written months later (drafteq
primarily to complain that lresupervisor was reprimandiriger for leavingwork early),
although it is not clear fra her complaint whether shieelieved she was treateq
differently from the other employee duelter age, race, or another factoid.)(

Rivera further alleges that in oroand January 2014, she wrote another let
stating that her supervisors had denied &adronus to which sheas entitled. Rivera
alleges that she was “written up” after makthgs complaint and further alleges that h
supervisor suggested that Rivera shobklve expected repercussions after maki
complaints about supervisor. (Complaint at § 30.)

Construing the allegations in Rivera’sngplaint liberally, shanonetheless fails to
make out a claim for retaliation because le&er faulting her supervisors for denying h¢
a bonus was unrelated to arliegation of discrimination. SeeComplaint at  30.) As
such, that letter did not constityieotected activity under Title VII.

Assuming arguendo that the complaint Réavead made approximately six montk
earlier (alleging that uporbeing hired, she was repranded for questioning hel
instructors when a “youngéfrican American female” wagsot reprimanded for similar
behavior) constituted protected activityndaalso assuming arguendo that a writt
reprimand can constitute aadverse employment action, @ra failed to allege any
causal link between this earlier complaintidhe adverse employment action six mont
later. SeeComplaint at 1 28-30.) Therefore, Riadails to properly allege a claim o
retaliation under Title VII.

D. AgeDiscrimination

Rivera claims Aetna discriminated agaihser on the basis of her age and seeks
recover damages, presumably under the Bigerimination in Employment Act of 1967

(“ADEA”). To allege a disparate treatmeritim under the ADEA, Rivera must alleg
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facts demonstrating that she: “1) was a menalbéine protected class [age 40-70]; 2) ws
performing [her] job in a satisfactory mann8);was discharged; and 4) was replaced
a substantially younger employee wilual or inferior qualifications.”Rose v. Wells
Fargo & Co, 902 F.2d 1417, 1421 (9th Cir. 1990).

Rivera fails to establish a prima facie case of disparate treatment
discrimination. Rivera satisfies the firstdawrongs by alleging that she is a “persq
above the age of0,” (Complaint at § 35,) and dh she was “an eeptionally good
customer service representative” accordinghéo performance review. (Complaint 3
1 33.) However, Rivera fails to satisfy titrd and fourth prong, as she does not alle
how her employment with Aetna came to emaad she fails to allege that she wz:
replaced by “a substantially ynger employee with equal anferior qualifications.”
Rose 902 F.2d at 1421. ThE€ourt therefore dismisses Rivera’s age discriminati
claim.

D. RaceDiscrimination

To make a claim for race discrimirati under Title VII, Rivea must properly
allege she (1) belongs to a protected clé®y;was qualified for the position; (3) wa
subject to an adverse employment action; @hdsimilarly situated individuals outsidg
her protected class weteated more favorablyMoran v. Selig447 F.3d 748, 753 (9th
Cir. 2006).

Other than listing “race discrimination” angher claims in the first paragraph @
her Complaint, Rivera references race only pnoéing that shortly &r being hired, she
was reprimanded for questioning her instous when a “younger African Americar
female” was not reprimanded for sintildehavior. (Complaint at  28.)

Nowhere in the Complaint does Riveraldee her own race, and as such, Rive
fails to allege that she is in a protectedsslaMoreover, assuming as true that Rivera v
reprimanded for questioning her instructoasid that one otheemployee engaged in
similar behavior and was notm@manded, this does not “plausibly suggasentitiement
to relief.” Levitt v. Yelp! InG.765 F.3d 1123, 113®th Cir. 2014). Oa isolated incident
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of a supervisor handling a similar matter eitntly with two differat employees, with

no pleaded facts that connece timconsistency to race, does not give rise to a plausjible

race discrimination claim. Supésors handle similar mattedifferently with different
employees, due to differences in the emplsyad#itudes and myriadther variables that
affect managerial decisions. Without fafitsm which the Court could reasonably infg
that the discrepancy was basedraoe, the claim cannot stan&ee id.at 1136 (“[The]
Complaint does not allege sufient facts from which to fer [tortious behavior].”).

The Court therefore dismisses R@'s race discrimination claim.
lll.  LEAVE TO AMEND

A. Leave to Amend the Complaint.

“A pro se litigant must be given leave amend his or her complaint unless it
absolutely clear the deficiems of the complaint could not be cured by amendme
Karim-Panahi v. L.A. Police Dep’'t839 F.2d 621, 623 (9th ICi1988). In this case,
Rivera could cure the defect by assertinguplble claims under applicable laws. Tt
Court will dismiss the complairwithout prejudice and allowRivera to file an amended
complaint which properlynvokes this Court’s jusdiction. Rivera shall have until July
30, 2016 tdile an amended complaint.

B. Plaintiff's Obligations.

Rivera must become familiar with, énfollow, the FededaRules of Civil

Procedure and the Rules of tbaited States District Coufor the District of Arizona

(“Local Rules”), which may be obtained in tkderk of Court’s office. For purposes of

the amended complaint, Rivera directed to Rule 8 othe Federal Rules of Civil

Procedure. Rule 8(a) providémat a complaint must contain:

(1) a short and plain statement of tpeunds for the qourt’s(jurisdiction,
unless the court already has juredbn and the clan needs no new
jurisdictional support;

(2) a short and plain statement of tblaim showing that the pleader is
entitled to relief; and

(3) a demand for the relief soug%ht, mh may include relief in the
alternative or different types of reliet.
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The Supreme Court imTwombly and Igbal explained the “short and plain
statement” required by Rulg&(2) needs to be plausibldgbal, 129 S. Ct. at 1949
(citing Twombly 550 U.S. at 555). These pleadingugements shall be set forth if

separate and discrete paragraphs. “Each altegatust be simple, concise, and direct.

F.R.C.P. 8(d)(2).

Rivera is further advised that if she faits prosecute this #on or comply with
the rules or any Court order, the Court naggmiss the action witprejudice pursuant to
Rule 41(b). See Ferdik v. Bonze&63 F.2d 1258, 126@th Cir. 1992).

CONCLUSION

Liberally construed, Rivera’s complaint l&ito allege facts #t state a plausible
claim for unjust enrichment, age-related tileswork environment, retaliation, age
discrimination, orrace discrimination.

IT IS THEREFORE ORDERED that Defendant’s Motion to Dismiss (Doc. 9) i
GRANTED and the case is dismissed withg@uejudice withleave to amenavithin 30
daysof the date of this Order.

IT IS FURTHER ORDERED that if Plaintiff elects not to file an amende
complaintWITHIN 30 DAYS of the date of this Ordethe Clerk of Court shall dismiss
without prejudice and terminate this actiwithout further Order of the Court.

Dated this 30th day of June, 2016.

Honorable G. Murna Snow
United States District Jug
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