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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ventures Edge Legal PLLC, No. CV-15-02291-PHX-GMS
Plaintiff, ORDER
V.

GoDaddy.com LLC,
Defendan

Pending before the Courttise Motion to Strike Affirnative Defenses of Plaintiff
Ventures Edge Legal PLLE. (Doc. 57.) For the following reasons, the Motion
granted in part and denied in part.

BACKGROUND
Plaintiff Ventures Edge LegaPLLC (“Ventures Edge”¥iled this putative class

action lawsuit on November 12, 2015, glfgg that Defendant GoDaddy.com, LLC

(“GoDaddy”) “failled] to disclose certain matafifacts” with respecto its sale of the
office software product known as “Microsdiiffice 365.” (Doc. 1 at 2.) GoDaddy
moved to dismiss the case under Federal Rtll€ivil Procedure 12(b)(6). (Doc. 21.

The Court denied that motion in its entirety. (Doc. 48.)

! Plaintiff has requested oral argument.afftequest is denied because the part
have had an adequate opportunity to discuss the law, and oral argument will not &
Court’s decision.See Lake at Las Vegas Inv'rs Gipg. v. Pac. Malibu Dev. Corp933
F.2d 724, 729 & Cir. 1991).
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GoDaddy then filed an Answer to Ventutedge’'s Complaint.(Doc. 53.) In this
Answer, GoDaddy set forth ninete affirmative defensesld( at 9—-14.) Ventures Edge
in turn, filed the pending motion to strikeghteen of the nineteeaffirmative defenses,
(Doc. 57), and that motion is fully briefed. (Docs. 61, 64.)

DI SCUSSION
l. Legal Standard

Federal Rule of Civil Procedure 12(f) provides that a “court may strike fro

pleading an insufficient defenseThe “function of a 12(f) motion to strike is to avoic

the expenditure of time angoney that must arise frofiitigating spurious issues by

dispensing with those isss prior to trial.” Sidney-Vinstein \A.H. Robins C.697 F.2d
880, 885 (9th Cir. 1983). However, a motiorstoke “should not bgranted unless it is
absolutely clear that the matt® be stricken could haveo possible éaring on the
litigation.” Brewer v. Indymac Bank09 F. Supp. 2d 1104113 (E.D. Cal. 2009).

“An affirmative defense may be insufficiea$ a matter of pleading or as a matt
of law.” Kohler v. Islands Rests., |LR80 F.R.D. 560, 564 (S.[@al. 2012). “The key to

determining the sufficiency of pleading dfiranative defense is whether it gives plaintif

fair notice of the defense Yyshak v. City Nat'| Banl607 F.2d 824, 827 (9th Cir. 1979).
“[A]n affirmative defense is legally insuffient only if it clearly lacks merit under any se

of facts the defendant might allegeKohler, 280 F.R.D. at 564 (internal quotation mark

and citation omitted). “If theourt is in doubt as to vether the challenged matter ma
raise an issue of fact or lathe motion to strikeshould be denied, leaving an assessm
of the sufficiency of the allegatiorfser adjudication on the merits.’Pickern v. Chico
Steakhouse, LNo. 12-cv-02586-TLN-CMK, 2013 WL 4051640, at *2 (E.D. Cal. Au
8, 2013).
1.  Analysis

Ventures Edge’s challenges to GoDaddgféirmative defenses fall into three

broad and sometimes overlappiogtegories. Ventures Edge argues that twelve of

“affirmative defenses” are not affirmative defeasat all, but rathemegative defenses of
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denials—or, in one case, “nothing.” Timher six challenged affirmative defense
Ventures Edge contends, are insufficientlggaled. Some of the challenged defenses
additionally argued to be dally insufficient based orthe Court’'s prior ruling on
GoDaddy’s motion to dismiss.

There is no need, however, to engagea lengthy and fine-grained analysis ov

whether each of the purporteffimnative defenses is besta@tacterized as an affirmative

defense or a negative dage or denial. The iabeling of defensess affirmative rather
than negative is not grounfts striking those defensessee Kohler280 F.R.D. at 567.
This is so because just as Rule 8(c) pesrthie pleading of affirative defenses in an
answer, Rule 8(b) permits the pleading of iesgadefenses in an awer. To dismiss a
defense simply becauseist mislabeled is thusunnecessary formalism.’Hernandez v.
Balkian, No. CV-F-06-1383 OWW/DLB, 2007 WIL649911, at *3 (E.D. Cal. June 1
2007).

Moreover, the pleading requirements aslébenses and affirmige defenses are,
if not identical, sufficiently similar as tomder any distinction irtevant for the purposes
of this motion. Federal Rule of Civil &tedure 8 provides the general rules for
pleadings, but it is divided into separatebgarts governing the pleading of claim:
defenses, and affirmative defenses. Ri(E), governing claims, requires a “short af
plain statement of the claim showing thesauler is entitled to relief.” Rule 8(b)
governing defenses, requires a pda “state in short and plaiterms its defenses to eac
claim asserted against it.” Rudgc), governing affirmative denses, states that “a part
must affirmatively state any awdance or affirmative defense.”

This Court has previously noted the important difference in language bet
Rule 8(a) and Rule 8(c) and found thdfiraative defenses are not subject to th
pleading requirements set forthBell Atlantic Corp. v. Twombj\650 U.S. 544 (2007).
See Verco Decking, Inc. v. Consol. Sys.,, IN@. CV-11-2516-PHX-GMS, 2013 WL
6844106, at *4-5 (D. ArizDec. 23, 2013). Thus,
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the only pleading requirement for an affirmative defense, as
oPposed to a defense or a plaiis that “a party must
affirmatively state” it. Thataffirmative statement merely
needs to give fair noticdy meeting traditional notice-
pleading standards. Altligh the Supreme Court has
abrogated the “any set of facts” standard fiGonley it did

so only in the context aflaims in a complaint.

Verco Decking2013 WL 6844106, at *finternal citations omitted).

Rule 8(b) is phrased differently th&ule 8(c), but it clearly requires less thg
Rule 8(a). See, e.gFalley v. Friends Uniy.787 F. Supp. 2d 1253258 (D.Kan. 2011)
(“[T]he requirement [of Rules 8(b) and 8(a)e] markedly less demanding than that
Rule 8(a), where a pleading musttow an entitlement to relief.”). The Court thu
declines to readwomblys factual plausibility stadard into Rule 8(b).See generally
Falley, 787 F. Supp. 2d at 18559 (describing the “logicn maintaining a higher
standard for pleading claims than [for]feleses” especially given the “high bar fqg

succeeding on a motion to strike”).

n
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Therefore, to the exterthat any of the pleaded affirmative defenses are mpore

accurately characterized as defes under Rule 8(b), they stikked only give fair notice
of the grounds of the defemsand be legally sufficiefit. “Detailed pleading is not
necessary to give fair notice . . . given tthet core factual circumstances are already w
known to the parties.”In re Wash. Mut., Inc.&®., Derivative & ERISA Litig.No. 08-
md-1919 MJP, 2011 W158387, at *1 (W.D. Wash. Ma25, 2011). Moreover, “an
inappropriate or mischaracterized defemgdl generally not subject the plaintiff to
vexatious litigation, as a frivolous claim mightd.

A. First, Third, Fourth, Sixth, Ninth, Seventeenth, and Eighteenth
Affirmative Defenses

GoDaddy'’s First Affirmative Defense asseithat Ventures Edge’s Complaint fail
to state a claim upon which relief may be grantétle defense of failure to state a clai

may be asserted in an answ8eefFed. R. Civ. P. 12(h)(2) Failure to state a claim upor

? For simplicity’s sake the Court will ctinue to refer to each of the nineted
asserted defenses as “Affirmative Defenses.”
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which relief can be granted . . . may be rdised. in any pleading allowed or ordere
under Rule 7(a)[.]"). GoDaddy’'grounds for this defense are identical to the argumsg
made in its earlier Motion to Dismiss. (Doc. &39-10, Doc. 21 at 7-8.) Nevertheles
although the Court denied the Motion Rismiss in its entirely, (Doc. 48), it is
appropriate to allow this defse to be pleaded in the Anstwv A district court is not
bound by law of the case doctrine with resgedn interlocutoryrder, such as a motior
to dismiss, over which it has not drye divested of jurisdiction.See, e.g.Robins v.

Spokeo, In¢.742 F.3d 409, 411 (9th Cir. 2014)cated on other ground436 S. Ct.

1540. Applying this principle, districtoarts have long allovek defendants to pleac
failure to state a claim as an affirmatigefense even when a motion to dismiss on |

same grounds had been previously deni8de Baisten v. Peterslo. 91 C 7673, 1993

WL 39724, at *2 (N.D. Ill. Feb. 12, 1993) (“[fie court’s previous denial of defendants
dismissal motion does not prevent defenddrdsn asserting the defense of failure fo
state a claim.”);Van Voorhis v. District of Columhi&240 F. Supp. 822, 824 (D.D.C.

1965) (“The defense of failure to state airi upon which relief can be granted cannot
waived and can be asserted at the trial enntlerits and hence neither the defendant
the trial court is concluded by a prior ngi on a motion to dismiss from reconsiderir
the questions previously raised.”). Th@pDaddy’s First Affirmative Defense is not
stricken.

Several of the remaining affirmative de$es relate to issues decided in t
Court’s ruling on the motioto dismiss—specifically, th&hird (“Lack of Damage”),
Fourth (“Lack of Harm”), Sixth (“Release”), Ninth (“Contractual Limitations”)
Seventeenth (“Failure to libate Damages”), and Eighta& (“Lack of Reliance”)

Affirmative Defenses. These defenses arefamdclosed by the&ourt’s ruling on the

motion to dismiss for the sameason as the defense of failure to state a cldi

Moreover, as these issues were briefed ancate) by the parties already, it cannot |
said that Ventures Edge lacks fair netiof the grounds for the defense. Th(
GoDaddy’s Third, Fourth, Sixth, NinthSeventeenth, and d@hteenth Affirmative
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Defenses are not stricken.

B. Tenth and Eleventh Affirmative Defenses

GoDaddy’s Tenth and Elevengtifirmative Defenses assert that this lawsuit is n
a proper class action based on deficienciethénclass certification requirements. Th
sufficiency of these defenses will be resolada class certificatio motion; to strike
them now would be ‘fa empty formalism.” Hernandez v. BalakiarNo. CV-F-06-1383
OWWY/DLB, 2007 WL 1649911, at *{E.D. Cal June 1, 2007%xee also Brewer v.
Salyer No. 1:06cv1324 AWI DLB,2007 WL 2505573, at2-3 (E.D. Cal. Aug. 31,
2007).

C. Twelfth, Thirteenth, Fourteenth, Fifteenth, and Sixteenth Affirmative
Defenses

GoDaddy’s Twelfth, Thirteenth, Fourtabn Fifteenth, and Sixteenth Affirmative
Defenses each provide a short and plain stateofetime basis for the asserted defens
To the extent that the Twelfth (“Conduttot Likely to Mislead”) and Fourteenth
(“Legitimate Business Interestgre of debatable legal sufiéncy under the statute ol
which this action idrought, the Court declines to strike suckedses at this timeSee
Brewer, 2007 WL 2505573, &2 (“In light of the unsettled nate of the law in this area,
the Court will not, at the pleading stage ratethe validity of this affirmative defense.”).

D. Second, Fifth, and Eighth Affirmative Defenses

The Second (“Estoppel”), Fifth (“Laeks”), and Eighth (“Unjust Enrichment”
Affirmative Defenses do notontain any legal citation oma€tual basis. Nevertheless
“[flor well-established defenses, merelyaming them may be sufficient . . . .
Devermont v. City of San Dieghlo. 12-CV-01823BEN (KSC), 2013WL 2898342, at

*2 (S.D. Cal. June 14, 2013). Estoppebdaches are both well-established and oft-

litigated. Importantly here, they are relatedotber asserted defenses, such as wai\
where GoDaddy has providedfactual basis and the parties have already litigated
issue in the motion to dismiss. Espel is closely rated to waiver.See Stanolind Oil &
Gas Co. v. Guertzgeri00 F.2d 299, 302 {9 Cir. 1938) (“A waiver is defined as th¢
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intentional relinquishment of a known righ#vhere the waiver is predicated on condu

the elements of an estoppel are almostrabdy present.”). Laches “is an equitable

defense that prevents a plaintiff, who withl knowledge of the fets, acquiesces in 3
transaction and sleeps upon his rightBanjaq LLC v. Sony Corp263 F.3d 942, 950—
51 (9th Cir. 2001) (internal quotation markwecitation omitted). Eacbf these defenses
thus provides fair noteto Ventures Edge and will not be stricken.

Unjust enrichment is a closer call. Urikstoppel and laches it is not listed as
exemplar affirmative defense in Federall&kof Civil Procedure 8(c)(1). However
federal district courts have allowed itlie pleaded as arffiamative defense.See Saxon
Fin. Grp., Inc. v. RathNo. 11-80646-Cly 2012 WL 3278662at *8 (S.D. Fla. Aug. 9,
2012) (allowing unjusenrichment as an affirmative féase that “seeks to prevent
windfall to Plaintiffs in the eent that they mvail in their action”). Arizona state court

have also alluded to unjust enmcbnt as an affirmative defens&ee MH Inv. Co. v.

Transamerica Title Ins. Cp162 Ariz. 569, 574785 P.2d 89, 94 (Ct. App. 1989). The

grounds for the defense are slmgnough as to provide famotice. This is enough af
this stage, and it too will not be stricken.

E. Nineteenth Affirmative Defense

GoDaddy’s Nineteenth Affirmative Deafee will be stricken. This defenss

labelled as a “Reservation &ights,” states that “GoDaddgxpressly and specifically

reserves the right to amend this Answeraid, delete, and/or modify affirmative

defenses based upon legal theories, faotd/or circumstanceshich may or will be

developed through discovery and/or througtihfer legal analysis of its position in thi
action.” (Doc. 53 at 13-14.)his is not an affirmative defense, and to permit it to
pleaded in an answer would bepermit an end-run around the requirements of Fed
Rule of Civil Procedure 15See United States v. Gldidortg. Funding, InG.No. SACV

07-1275 DOC (PJWXx), 2008 Wb264986, at *5 (C.D. Cal. May 15, 2008) (“[I]f 4
Defendant seeks to add affirmative defensasugt comply with tB procedure set out in

Federal Rule of Civil Procederrd5. Limitations on the timer ability to file affirmative
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defenses cannot be avoided bgserving one’s rights’ in aanswer.”). Leave to amend

this defense is denied.

IT ISTHEREFORE ORDERED that Ventures Edge’s Mion to Strike, (Doc.
57), isSGRANTED IN PART AND DENIED IN PART.

IT ISFURTHER ORDERED that GoDaddy’s Nineted¢im Affirmative Defense
(“Reservation of Rights”) iSSTRICKEN from its Answer, (Doc. 53)WITHOUT

LEAVE TO AMEND.

Dated this 22nd day of March, 2017.

Honorable G. Murna Snow
United States District Jge




