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hissioner of Social Security Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jon Brian McConnell, No. CV-15-02386-PHX-BSB
Plaintiff, ORDER
V.

Commissioner of Social Security,

Defendanh

Pro se Plaintiff Jon Brian McConnell seglidicial review of the final decision of
the Commissioner of Social Security (t@®mmissioner) denying his application fc
benefits under the Social Security Act (#het). The parties haveonsented to proceeq
before a United States Magistrate Judge @mnsio 28 U.S.C. 8§ 636(b) and have filg
briefs in accordance with LocRlule of Civil Procedure 16.1For the following reasons,
the Court reverses the Commissioner’s slec and remands for a determination
benefits.

l. Procedural Background

On July 25, 2012, Platff filed an application fo a period of disability and
disability insurance benefits unddiitle Il of the Act. (Tr.13.)' Plaintiff alleged
disability beginning Omber 14, 2007. 14.) After the Social Security Administration
(SSA) denied Plaintiff's initia application and his requedbr reconsideration, he

requested a hearing before amaustrative law judge (ALJ). 1d.) During the hearing,

! Citations to Tr. are to the certified administrative transcript of record. (Doc !
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Plaintiff amended the alleged disability ohslate to March 2011. (Tr. 33-34.) Afte

conducting a hearing, ¢hALJ issued a decision finding Plaintiff not disabled under

Act. (Tr. 13-25.) This desion became the final decisiof the Commissioner when the

Social Security Administration Appeals Coindenied Plaintiff's request for review.
(Tr. 1-6; see20 C.F.R. 8 404.981 (explaining tk&ect of a disposition by the Appeal
Council).)  Plaintiff now seeks judicialreview of this decision pursuant t(
42 U.S.C. § 405(9).
[I.  Administrative Record

The record before the Court establshbe following history of diagnoses an
treatment related to Plaintiff'alleged impairments. Thea@rd also includes opinions
from Plaintiff's treating physician and stateeagy physicians wheeviewed the records
related to his impairmentbut who did not examine PIdiff or provide treatment.

A. Treatment History

The parties do not discussahitiff's treatment history irdetail. (Docs. 11, 12.)
Rather, they rely on the Alg’discussion of Plaintiff's treatment history. The reco
reflects that Plaintiff received ongoing treatrhfar chronic back pain before and after
had back surgery in 2006. (Tr.227-36; Tr336r. 382-401, Tr. 404-43, Tr. 452-70.

Plaintiff had lumbar fusion surgery at L3a&hd L4-5 on January 6, 2006. (Tr. 454.

Plaintiff reported that surggrhelped his pain until 201@vhen his symptoms began f
recur. (Tr. 458.) Plaintiff alsbhad chiropractic treatment, ydical therapy, and epidura
injections. (Tr. 382, 387,92-401, 454.) Plaintiff saw Kmeth Fisher, M.D. regularly
for his chronic back pain. (T404-43, 534-46, 606-14.)

Plaintiff was treated for depression\&est Valley Behavioral Health. (Tr. 475¢

94) Plaintiff was assessed with degmien and assessed a Global Assessment
Functioning (GAF) score of 54(Tr. 479, 567.) An April 42013 treatment note state
that Plaintiff was angry with the world afelt hopeless and frustrated. (Tr. 561.)
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B. Opinion Evidence
1. Dr. Fisher’'s Opinions
a. March 4, 2013 Opinion

On March 4, 2013, Dr. Fisher completednedical source statement. (Tr. 56
65.) He stated that he had been Pl#istprimary care physicia since December 18
2002, and had treated Plafhtfor back issues and otherimary care needs. Hq
identified Plaintiff's diagnoseas “failed back syndromeithi associated fatigue, slee
disturbance, and depression afchronic nature.” (Tr. 568 Dr. Fisher stated that
Plaintiff had pain in his lumbar, sacral, and #wc spine. (Tr. 562.He also stated that

Plaintiff was always in pain and thatiffgole activities” exacerdted his pain. Id.)

Dr. Fisher opined that Plaiffts condition had declined over the past two years and that

he was unable to perform gainful ikalue to chronic back painld()

Dr. Fisher further opined that Plaintifbald not stand continuously for six hours

(Tr.563.) If Plaintiff were stationary, paiwould set in withinabout ten to fifteen
minutes of standing.Id.) Plaintiff's pain woull persist, but be motelerable with mild
activity and he could toleratep to an hour of standingnder those conditions.ld()
Dr. Fisher opined that Plaiff could sit for one to twohours “until his pain level
[reached] a 9 or 10 on a scale of 1 to 1(0Tt. 564.) He opinethat changing positions
from sitting to standing seemed to help, Btdintiff could not endure sitting or standin
for the length of time required féadequate job performance.1d()

Dr. Fisher opined that Plaintiff Hato lie down during the day. Id() He also
opined that some days Plaintiff could wakkveral blocks, and othéays he could not
walk at all depending on his level of pand fatigue. Dr. Fisher opined that Plainti
could frequently lift ten to tweg pounds and could frequin carry elevento twenty
pounds. Id.) Dr. Fisher found that Plaintiff véaunable to push or pull “anything tha
has resistance.”ld.) He found Plaintiff “severely limited” in his abilities to bend, squ:
kneel, and to perform “torsionahovements of his body.” Id.) Dr. Fisher stated that

Plaintiff “was constantly observed getting, sitting down, and oving in a deliberate
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and paced manner that is cmtent with chronic back ma” (Tr. 565.) Dr. Fisher
concluded that Plaintiff couldot return to his past job because it required seventy m
of travel each way and Plaintiff could nseafely drive or travel as a passenger th
distance without requiring a period oktesuch as lying den or napping. Ifl.) He also
explained that Plairffiwould have trouble sitting or standing more than thirty minutes
an hour beforéhaving to change positions.Id() Dr. Fisher did not expect Plaintiff's
condition to change.Id.)
b. April 4, 2013 Opinion
On April 4, 2013, Dr. Fisher completedMedical Source Statement of Ability tq
do Work-Related Activities (Physal). (Tr. 530-32.) He @htified Plaintiff's diagnoses
as chronic lumbago, sciatica, and spondylo$is. 530.) Dr. Fisher opined that Plaintif
could occasionally and frequently lift or carry ten poundd.) (He opined that becauss
of his chronic back pain and sciatica, Plaintibuld stand or walkess than two hours in
an eight hour even if the “activity may lermittent throughout thday.” (Tr. 531.)
Dr. Fisher opined that Plaintiff could sit fass than six hours in an eight hour day a
specified that Plaintiff could sit for ittty minutes during that time periodld() He stated
that Plaintiff was unable to sit and unable twelf‘due to pain that is immediate and th

increases with duration.”ld.) Dr. Fisher further found #t Plaintiff could occasionally

balance, stoop, kneel, crouchawt, and climb ramps, stailedders, ropes and scaffolds.

(Tr. 532.) He found that Platiff could occasionally reaclmandle, finger, and feel.ld()
Dr. Fisher opined that Plaintiff shouldag working around excessive noiséd.)
C. February 11, 2014 Opinion

On February 11, 2014, DFisher completed a Treatifdghysician’s Statement,
(Tr.599.) He stated the he continued tatrPlaintiff and opined that his limitation
were “essentially the samas in March/April 2013 when [he] previously provide
functional information”about Plaintiff. {d.) He opined that Plaiiff needed to lie down
periodically throughout the glato relieve his pain, Plaiifif's symptoms would likely

increase in a sustained working environmér eight hours a day, and Plaintiff’s
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impairments would produce better days andsealays. (Tr. 599.) Dr. Fisher estimate

that Plaintiff would be absertardy, or need to leave wodarly more than three times

month. (d.) He indicated that Plaintiff’'s conditiohad declined over the past two yeafrs

and stated that Plaintiff had been unableustain work since 2011definitely since his
reinjury [of his ack] in 2012.” [d.)
2. D. Rowse, M.D., and Ernest Griffith, M.D.

On December 8, 2012, stadgency physician Dr. Roeiseviewed the record ang
completed a medical source statement. T¥96.) Dr. Rowse oped that Plaintiff
could occasionally lift or carryjwenty pounds, frguently lift or carryten pounds, stand
or walk (with normal breaks) for six hours an eight hour day, and sit (with norma
breaks) for a total of six hours. (Tr. 93.) eSbtpined that Plaintiff's need to alternat
sitting and standing could lzecommodated by a brief strietbreak every hour. (Tr. 93-
94.) On May 28, 2013, Ernest Griffith, DL, reviewed the reed and concurred in
Dr. Rowse’s assessment. (Tr. 105.)

3. Nicole Lazorwitz, Psy.D

On May 23, 2013, Dr. Lazorwitz revied the record and completed a medid
source statement. (Tr. 105-17.) Dr. Laxitz opined that Plaintiff could carry ouf
simple instructions, follow siple work-like procedures, and make simple work-lif
decisions. (Tr. 11% She opined that Plaintiff had a faibility to sustairattention up to
two hours at a time, and a fair ability to perform at a consistentipheewvere engaged
in a simple, repetitive task.Id() She opined that Plaintifiad an adequate ability tc
maintain a regular work schedule and a fair ability to resgonbasic work setting
changes. I¢.) Plaintiff also had a fato good ability to orgaize himself independently
and set goals.Id.)

4. James Tuggle, M.D.

On February 6, 2014, Dr. Tuggle wradetter on Plaintiff's behalf. (Tr. 644.

He stated that he was treating Plaintiff aisBx& Sierra Medical. He stated that a sle

study indicated that Plaintiff had sleepnaa and low oxygen saation throughout the
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night. (d.) He opined that thesesues could exacerbate Plaintiff's pairid.)( He did
not assess Plaintiff's functional abilitiedd.]
[ll.  Administrative Hearing Testimony

Plaintiff was in his early fifties at th@me of his amendedlaged disability onset

date and on the date his insuramoverage expired. (Tr. 1897.) He had a high schoa|

education and had attended but not completdlige. (Tr. 38.) He had past releva
work as a sales person. (Tr. 15-25.)

Plaintiff testified at the administrativieearing that he stopped working in 200
due to low and mid back pain(Tr. 42) Plaintiff had gdpal fusion in 2006 that had
helped his pain for a period time. (Tr. 43-44.) Howevehis job at that time required
a long commute and he was having incredsack pain. (Tr. 45, 51, 61.) In 2011
Plaintiff's back went out when he was doifgpre strengthening.”(Tr. 45.) Plaintiff
testified that he tried various treatnhemodalities including physical therapy,
chiropractic care, traction, acupuncture,depal injections, and hot yoga. (Tr. 46
Plaintiff, however, continued tbave pain. (Tr. 46, 49.) IlApril 2012, Plantiff's back
went out again when he was doing squaeting for a friend. (Tr. 47-48.)

Plaintiff testified that hydrocodone helpld pain, but thahis symptoms varied
from day to day even when taking the medmati (Tr. 50.) He stated that medicatig
“take[s] the edge off, but je pain] doesn’'t completely gaway.” (Tr.55, 62. 65.)
Plaintiff testified that even with paimedication, he had duble performing at a
persistent pace or completing projects. (Tr. 629 testified that he lies down in a zer

gravity chair througbut the day to relieve his pain. r(b1, 53, 65.) Plaintiff testified

that he could not sit or staridr eight hours a day evenhie were allowed to alternate

positions. (Tr.54.) He explained that he gaime pain relief the first time he changg
positions, but the pain builds over timdd.] Plaintiff stated that he gets pain after abo
fifteen or twenty minutes of standing. r(B4.) Plaintiff testified that he is
uncomfortable sitting. (Tr. 56.)He testified that he cantsat a computer for thirty

minutes at a time, but just afdimes throughout thday. (Tr. 52-53.) He testified tha
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he can drive, but not for very long becauseghin builds the longer Is#ts. (Tr. 61.) As
an example, Plaintiff statedahduring a trip he took withis wife, he was uncomfortablg
“every five minutes,” and had ain thirty minutes, “bad pain” in an hour, and had to
pull over to take medication after two hourdr. 61-62.) Plaintiff testified that his low
and mid back pain is “not going away, dathat it is a “365-dy-a-year thing.” I¢l. at 54,
56.) Plaintiff testified that he has sleep profde (Tr. 56-57.) Plairftialso testified that
he had depression and became agitated. (Tr. 59-60.)

Plaintiff testified that he was self-enogkd as a singer, but that it had “gotten fo
be too much” because of his back pain. 8B-39, 55.) Plaintiff testified that he did
some grocery shopping, mowed his lawn vaithower mower for a duration of five to six
minutes, and did other light yard worktlwvhis wife’s help. (Tr. 68-69.)

A vocational expert testified that andividual with the residual functional
capacity (RFC) that the ALJ assessed ¢t perform Plaitiff's past work? (Tr. 18,
76-77.) However, such an individual could pemfovork as a cashier, marker, or routing
clerk, (Tr.77-78.) The vocational expestified that a person with the RFC the ALJ
assessed, who would also be absent morettivarp times a month, or tardy, or have o
leave work early morthan three times a week, would mhat able to sustain employment.

(Tr. 79-80.) The vocational exgiealso testified that therwould be no work for an

—+

individual who had to lie down during the vicoday. (Tr.81.) The vocational expel
further testified that a peve who would be off-task for tepercent of avorkday would
be unable to sustain employment. (Tr. 85.)
IV.  The ALJ’s Decision

A claimant is considered disabled undex 8ocial Security Adf he is unable “to
engage in any substantighinful activity by reason ofny medically determinable

physical or mental impairmenthich can be expected tesult in death or which has

lasted or can be expected to last for a iooius period of not less than 12 monthg.
42 U.S.C. 8§ 423(d)(1)(A)ee alsat2 U.S.C. 8§ 1382c(a)(3)(Anearly identical standard

% See infrap. 9.
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for supplemental security inoee disability insurance benesf). To determine whether g
claimant is disabled, the ALJ uses avefistep sequential evaluation proces
See20 C.F.R. 88 404.1520, 416.920.

A. The Five-Step Sequendl Evaluation Process

In the first two steps, a claimaneeking disability bends must initially
demonstrate (1) that he is not presenthgaged in a substantial gainful activity, an

(2) that his medically determinkbimpairment or combinations of impairments is seve

L

S.

d

re.

20 C.F.R. 88 404.1520(b) and (c), 416.92&il (c). If a claimant meets steps one and

two, there are two ways in which he mayfband disabled at steps three through fiv
At step three, he may prove that his impent or combination of impairments meets

equals an impairment in thasting of Impairments found in Appendix 1 to Subpart P

20 C.F.R. Part 404. 20 C.F.R. §8 40206)(4)(iii) and (d), 416.920(d). If so, the

claimant is presumptively disabled. If ndbhe ALJ determines & claimant’'s RFC.
20 C.F.R. 88 404.1520(e), 416.920(e). <tep four, the ALJ dermines whether a
claimant's RFC precludes him from rp@ming his past relevant work
20 C.F.R. 88 404.1520(f), 416.920(f). If the plant establishes this prima facie cas
the burden shifts to ghgovernment at step five to dsiah that the claimant can perforn
other jobs that exist in gnificant numbers irthe national economy, considering th
claimant's RFC, age, work experiencendaeducation. 20 C.F.R. 88 404.1520(d
416.920(g). If the government does not messt Ilirden, then the claimant is considers
disabled within the meaning of the Act.

B. The ALJ’s Application of the Five-Step Evaluation Process

Applying the five-step sequential evaluatiprocess, the ALJ found that Plaintiff

had not engaged in substahg@inful activity snce the amended dlsity onset date,
March 2011. (Tr. 15.) At stewo, the ALJ foundhat Plaintiff had the following severe

impairments: “lumbar degenerative disc dise; failed back syndrome; depressign;

obesity; and thoracic spine degenerativae dlisease (20 CFR § 404.1520(c))ld.)( At
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step three, the ALJ found that Plaintiff didt have an impairmerdr combination of

iImpairments that met or equaled the sgyaf a listed impairment. (Tr. 16.)

The ALJ found thaPlaintiff had the RFC to “perform light work as defined in

20 CFR 404.1567(a),” subject to severalifations. (Tr.18.) Ta ALJ clarified that
Plaintiff could “frequently lift and carry welgs of ten pounds [and] occasionally lift an
carry weights of 20 pounds.”ld{) He could stand or walk fa total of six hours in an
eight hour day, “sit for a total of six out eight hours; he musthange positions of
sitting and standing ancbuld not be in either positionrfanore than 30 minutes at on
time.” (Id.) The ALJ also found that Plaifftihad no limits onpushing and pulling

within the assessed weight limitsld.j He could “frequently balance; frequently clim

ramps and stairs; occasional[ly] climb[]diZers, ropes and scaffolds; occasional[ly]

stoop[], kneel[], crouch[] and crawl[].”Id.) He should “avoid concentrated exposure
hazards.” Id.) Additionally, the ALJ concludedhat Plaintiff could “understand,
remember and carry ounsple work tasks.” I¢l.)

The ALJ found thaPlaintiff could not perform his past relevant work, but col
perform other work that existed in sige#int numbers in the national economy. (Tr. 2
24.) She concludkethat Plaintiff was not under asdibility as defined in the Act from
October 14, 2007 through Septeen 30, 2013, his date lassured. (Tr. 25.) Therefore
the ALJ denied Plaintiff's application for a period of disability and disability insura
benefits. [d.)

V. Standard of Review
The district court has the “power toten upon the pleadings and transcript

record, a judgment affirmingmodifying, or reversing thdecision of the Commissioner

with or without remanding theause for a rehearing.” 42 U.S.C. 8§ 405(g). The distf

court reviews the Commissioner’s final decision under the substantial evidence stsg
and must affirm the Commissioner’s decision if it is supported by substantial evid
and it is free from legal errorSmolen v. ChaterB0 F.3d 1273, 127 (9th Cir. 1996);
Ryan v. Comm’r of Soc. Sec. AdmbR28 F.3d 1194, 1198 (9thir. 2008). Even if the
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ALJ erred, however, “[a] desion of the ALJ will not be neersed for errors that are

harmless.”Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005).

Substantial evidence means moreantha mere scintilla, but less than
preponderance; it is “such relevant ende as a reasonable mind might accept
adequate to support a conclusionRichardson v. Perales402 U.S. 389, 401 (1971
(citations omitted)see also Webb v. Barnha#33 F.3d 683, 686 (9th Cir. 2005). |
determining whether substantial evidencepmrts a decision, the court considers t
record as a whole and “may not affirmmgly by isolating aspecific quantum of
supporting evidence.” Orn v. Astrue 495 F.3d 625, 630 {® Cir. 2007) (internal
guotation and citatioromitted). The ALJ is responsiblr resolving conflicts in
testimony, determining credibilitygnd resolving ambiguitiesSee Andrews v. Shalald
53 F.3d 1035, 1039 (9th Cir. 1995). “When #nadence before the ALJ is subject t
more than one rational interpretation, [theud] must defer to the ALJ’'s conclusion.
Batson v. Comm’r of SoSec. Admin 359 F.3d 1190, 119@th Cir. 2004) (citing
Andrews 53 F.3d at 1041).

VI.  Plaintiff's Claims

Plaintiff's opening brief inludes the following claimgl) there is new evidence

of Plaintiff's conditions and the Court shdulemand for consideration of the evidencg;

(2) the ALJ erred by assigning little weighd the opinions of Plaintiff's treating
physician; and (3) the ALJ errday discounting Plaintiff's credibility. (Doc. 11.) The
Commissioner argues that the alleged new eviel@oes not require a remand and th
the ALJ's decision is free frorharmful error and is suppodéy substantial evidence
(Doc. 12.) The Court considePlaintiff’'s claims below.

A. New Evidence

Plaintiff alleges that he was diagnoseith somatoform disorder and pudend

neuralgia after his date last insured and that these diagnoses eecpmmand because h

~® Plaintiff asserts several other errof®oc. 11.) Because the Court can resol
thlhs matter based on the issues discusseldearorder, the Court does not consider the
other issues.
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likely had these impairments before his dikgbinsurance coverage expired. (Doc. 1
at 8.)

“[lln cases involving submission ofupplemental evidence subsequent to t
ALJ’s decision, the record includes that evidence suéd after the hearing anc
considered by the Appeals CouncilBergmann v. ApfeR07 F.3d 1065, 1068 (8th Cir
2000) (emphasis addedge also Harman v. Apfe&211 F.3d 1172,180 (9th Cir. 2000)
(“We properly may consider the additidnanaterials because the Appeals Coun
addressed them in the context of denyigpellant's request for review.”) Here
Plaintiff provided the 2014 ang015 letters to the AppeaBouncil, but they were not
included in the administrative record and, therefore ane eeidence. (Tr.2, 6.)
Plaintiff argues that the Caushould remand this matterrfgonsideration of the new
evidence.

In accordance wittMayes v. Massanagri276 F.3d 453, 4662 (9th Cir. 2001),
and sentence six of 8 405(g), the court may remand to the Commissiong

consideration of additional evidence onlyaifplaintiff shows that(1) new evidence is

material to his disability; and (2) he hgsod cause for failing to submit the evideng

earlier. See Burton v. Heckle724 F.2d 1415, 1417 (9thrCil984) (applyig same test
to records that were submitted to the Appd&aduncil, but which the Appeals Council di
not appear to consider). To satisfy thetenality requirement, a plaintiff must shov

“that the new evidence is matd to and probative of hisondition as it existed at theg

relevant time — at or before the disability hearingSanchez v. Sec’y of Health and

Human Servs.812 F.2d 509, 511 (9t@ir. 1987). “[The new evidence offered mus
bear directly and substantialyn the matter in dispute.’Burton v. Heckler 724 F.2d
1415, 1417 (9thCir. 1984) (new evidence was madé when the issue had bee
expressly considered by the ALJ and wsxpuarely before the Appeals Council”).
1. Evidence of Somataform Dsorder (2014 and 2015 Letters)
As evidence of a somdtym disorder diagnosis, &htiff has submitted letters

from two treatment providers dated Decemh8r 2014 (letter from Kim DIRE LPC,
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SEP, DBH with Healthy Futures), andndary 8, 2015 (letter from Dr. Denis¢

Glassmoyer, Psy.D. with Pinnacle Peak PsychglogDoc. 11 at 225.) These letters
are dated after the ALJ’s decision, but lvefthe Appeals Council’'s September 25, 20
decision. The Appeals Council “looked akiose letters but did not make them part
the administrative record and diwt consider them. (Tr. 2, 68ee Rocha v. Astrue
2012 WL 748260, at *4D. Ariz. Mar. 7, 2012) (stating &t the Appeals Council did nof
“consider” evidence when it stated that it lodlkea evidence but did not make it part (
the administrative record). The Appeals Council explaed that the ALJ decided
Plaintiff's case through Septdmr 30, 2013, the date Plaintiff was last insured

disability benefits, but the “new information §&] about a different time. Therefore,

does not affect the decision about whetheriffifff was disabled at the time [he] was

last insured for disability benefits.” (Tr. 2.)
Plaintiff has not shown that the 2014 2015 letters are material. First, in th

December 19, 2014 letter, treatmendvider Kim DiRe stated that Plaintiff had been her

patient for the past several months. (Doc. 1258t She stated thB{aintiff came to her
for “information and therapy regarding somatiisorders, due to issues that stem frg
years of injuries, surgeries, and chronic pain.”ld.)( She noted that Plaintiff
“‘complain[ed] of symptoms including gasimtestinal [issues], sleep disturbance
lethargy and fatigue problems, which calh lae tied to somatization and/or pai
disorders.” [d.) She concluded that Plaintiff's “isssi and symptoms [were] consiste
with those of a somatization disorder.1d.j She opined that PHiff “is at a level of
disability where he is apable of participatingn the workforce.” Id.) She further
stated that “[g]iven his history, it is likelthat the condition hasxisted for some time,
and could persist indefinitely.”Id.)

As the Appeals Council noted, the ALJ considered whether Plaintiff was dise

at any time from the alleged onset date throBgphtember 30, 2013, tllate last insured.

(Tr. 2, 25.) Ms. Di Re’'s December 2014 lettieres not specifically address that period.

Rather, it pertains to the time thfe letter (Doc. 11 at 25 (cdading that Plaintiff “is at a
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level of disability . . . .)), an@pines that Plaintiff’'s “conition” has likely “existed for
some time.” (Doc. 11 at 25Qther than speculating thatalititiff's conditions has likely
existed for “some time,” the 2014 letter does fusther describe the temporal reach

Plaintiff's somatization disorde To satisfy the ntariality requirement, a plaintiff must

show “that the new evahce is material to and probaiof his condition as it existed
the relevant time — at or before the disability hearin§anchez v. Sec’y of Health an
Human Servs.812 F.2d 509, 511 (9th Cir. 1987 Because the 2014 letter does n
specifically address the time period at issuth@&ALJ’s decision, it imot material to that
decision. Moreover, 02014 letter concludes that Plaintiff could not “participat[e] in t
workforce,” but does not assess any spewibrk-related functonal limitations.

Similarly, Plaintiff has not shown that ti2915 letter is material In that letter,
Dr. Glassmoyer discussed her psychologicalwatain of Plaintiff. (Doc. 11 at 23-24.
She observed that Plaintiff had difficulgitting for the fifty-minute session, he wa
tearful at times, and appeared hopele$d. af 23.) She administered two psychologic
assessments.ld() Dr. Glassmoyer concluded thataitiff had “significant emotional
symptoms of Major Depression includingdsass, tearfulness, hopelessness, slq
disturbances, fatigue, and concatibn and memory problems.”ld() She found that
Plaintiff's “profile suggest[ed] that hesuffer[ed] from varioussomatic symptoms
including gastrointestinal distreas well as chronic pain.”ld.) Dr. Glassmoyer did not
assess any specific functional limitations, bptned that it “was urkely that Plaintiff
could maintain consistent employmentanor for the foreseeable future.1d()

Dr. Glassmoyer’s 2015 letter does not &ddrthe period that the ALJ considere
October 14, 2007 through Septeen 31, 2013. Rather, it pemaito the time of the letter
and to the “foreseeable future(Doc. 11 at 23 (stating th&aintiff's “chronic pain and
emotional distress would make it unlikely thi@laintiff] could maintain consistent
employment now or for the foreseeabld¢ufe.”).) Because the 2015 letter does n
address the time period at issue in the ALJ’s decision, it is not material to that deg
See Sanche812 F.2d at 511.
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In addition to containingpinions that are not specific to the time period ung
consideration in the ALJ’s decision, the 2CG#H 2015 letters contain information that
similar to information that weabefore the ALJ. The admatiative recordlid not include
a statement from a treatment provider asegsstlaintiff with som#oform disorder.

However, the non-examining physicians who reviewed the medical record on beh

the Agency recogred that the record containedidence that Plaintiff had somati¢

iIssues. For example, the reviewing physisi considered whether Plaintiff met “an

somatic listing” at step three of the sequengévaluation process. (Tr. 95, 113.) The

reviewing physicians conducteal “somatic review” of thanedical record. (Tr. 108.)
The reviewing physicians note a history ‘@omatic concerns.” (Tr.110.) Whef
evaluating Dr. Treegoob’s opinion, the revieg/ physicians notethat Dr. Treegoob did
not separate somatic issuesnfrmther psychological concerhs(Tr. 111, 116.) The
opinions of the state agency physicians in@icthat they were aave of evidence of

somatic issues even in the absenca diagnosis of somdtarm disorder.

Plaintiff does not allege that somatofodmsorder resulted in functional limitationg

beyond those that are includedtive administrative recordPlaintiff has not shown that
evidence of a diagnosis ofreatoform disorder in the 2014 and 2015 letters would crg
a “reasonable probability” ofhanging the outcome ofdhadministrative decision ang
therefore these letters do not warrant remédeeMayes 276 F.3d at 462.
2. Evidence of Diagnosis of Pudendal Neuralgia
Plaintiff claims that he has new eviderhbat shortly after his date last insured f¢
disability benefits he was diagnosed withdpndal neuralgia, whiche describes as 4
“debilitating sitting disorder that causes coesable chronic pairand discomfort.”
(Doc. 11 at 8.) Plaintiff states that tthe matter is remanded to the Agency, he g
provide medical evidence of a diagnosispatiendal neuralgia in the form of a medic

report from Dr. Michael Castillo. Iq. at 9.) Plaintiff has not provided that report to tf

- % Mark Treelgoqb PHd prowvedl an opinion for the Agency on reconsideration
the initial denial of Plaintiff's aplgcation for benefits. (Tr. 111.)
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Court or submitted other evidesm to support his assertion that he was diagnosed
pudendal neuralgia. (Doc. 11.) Therens indication in the record that Plaintif

submitted evidence of that diagnosigtie Appeals Council. (Tr. 1-6.)

Plaintiff claims that evidence of a diamsis of pudendal neuralgia indicates thJat

his “symptoms and complaints” that were though relate to his spine also relate
pudendal neuralgia. (Doc. 11 at 8.) Pi#inhowever, has not shown that evidence of
diagnosis of pudendal neuragis material. Plaintiff does not allege that pudeng
neuralgia resulted in functional limitationshet than those limitations that are alreac
included in the administrative racb Plaintiff alleges that pudendal neuralgia is a sitti
disorder. During th@dministrative hearing, Plaintiff $&fied that he could not sit for
longer than thirty minutes at time. (Tr. 62.) He also ti#fged that he could not sit for
eight hours a day even if allowed to na positions. (Tr.54.) The ALJ partially
credited this testimony and assed an RFC finding that Ptif could not sit for longer
than thirty minutes at one time and mu& able to change positions of sitting ar
standing. (Tr. 18.) Plaintiff does noxmain how a diagnosisf pudendal neuralgia
would alter the assessed RFC or the @uie of the administrative proceedings.

Therefore, Plaintiff has not shown tteat alleged diagnosis of pudendal neuralg
iIs material because he has not showneasonable probability” thahe new evidence
would have changed the outcometlodé administrative hearingSee Mayes276 F.3d at
462. Accordingly, new evidence of a diesis of pudendal neuralgia does not requ
remand.

B. Weight Assigned Medical Source Opinions

Plaintiff argues that the ALJ erred Ilagsigning little weighto the opinions of

treating physician Kenneth Fish M.D. (Doc. 11 at 7.) In weighing medical sour¢

opinion evidence, the Ninth Circuit distingbhes between three types of physiciarn
(1) treating physicians, who treat the clamha2) examining physians, who examine
but do not treat the claimant; and (3) r@mmining physicians, who neither treat n
examine the claimantLester v. Chater81 F.3d 821, 830 (9t@ir. 1995). Generally,
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more weight is given to eating physician’s opinionld. The ALJ must provide clear
and convincing reasons suppartey substantial evidence fogjecting a treating or an
examining physician’s unadradicted opinion.ld.; see also Reddick Chater, 157 F.3d
715, 725 (9th Cir. 1998). An ALJ may rejecetbontroverted opinioaf a treating or an
examining physician by providg specific and legitimate reass that are supported by
substantial evidence in the recor8ayliss v. Barnhart427 F.3d 12111216 (9th Cir.
2005);Reddick 157 F.3d at 725.

Opinions from non-examining medicaburces are entitled to less weight than

T~

opinions from treating or examining physiciansester 81 F.3d at 831. Although an

ALJ generally gives more weight to anaexining physician’s opinion than to a nor

examining physician’s opinion, a non-examg physician’s opiion may nonetheless
constitute substantial evidence if it is cotesnd with other indepedent evidence in the
record. Thomas v. Barnhart278 F.3d 947, 957 (9th Ci2002). When evaluating
medical opinion evidence, the ALJ may comsitthe amount of relevant evidence that
supports the opinion and the quality of #aglanation provided; thconsistency of the
medical opinion with the record as a whq@bnd] the specialty of the physician providing
the opinion . .. .”Orn, 495 F.3d at 631.
1. Dr. Fisher’'s Opinions
On March 4, 2013, Dr. Fisher opinedatiPlaintiff could not stand continuously
for six hours. (Tr. 563.) If Rintiff were stationary, paineuld set in withinabout ten to
fifteen minutes of standing.ld)) Plaintiff’'s pain would be present, but more tolerahle
with mild activity and he could tolerate upda hour of standingnder those conditions
(Id.) Dr. Fisher also opined th&iaintiff could sit for ongo two hours “until his pain

level [reached] a 9 or 10 on a scale of 11®" (Tr.564.) He opined that changin

Q

positions from sitting to standingeemed to helfut Plaintiff couldnot endure sitting or
standing for a length of time requiréor “adequate job performance.”ld() In April

2013, Dr. Fisher opined that Plaintiff couldustl or walk less thatwo hours in an eight
hour day, and that Plaintitfould only sit for thirty minutes a day. (Tr.530-31.) In
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February 2014, Dr. Fisher opined thataiRtiff needed to liedown periodically
throughout the day and that weuld be absent, tardy, orewto leave work early morg
than three times a month(Tr. 599.)
2. The ALJ’'s Assessment of Dr. Fisher's Opinions

The ALJ gave Dr. Fisher's March 20Xgpinion “little weight” because it was
based on Plaintiff's subjecevcomplaints. (Tr.21.) ThALJ gave Dr. Fisher’'s April
2013 and February 2014 opinioligle weight because they were completed on che
box forms. (Tr.21.) Finallythe ALJ gave little weight to all three of Dr. Fisher
opinions because she concluded that they weeely restrictive because the limitation

were inconsistent witthe medical evidence.ld{) Plaintiff challenges only the ALJ’S

conclusion that Dr. Fisher's opinions wersconsistent with the medical record.

(Doc. 11.) The Commissioner responds torRitlis argument, but does not defend th
ALJ’'s other reasons for rejecting Dr. Fislseopinions. (Doc. 12.) Accordingly, the
Court only considers whether the ALJ errbyg rejecting Dr. Fisher’'s opinions af
inconsistent with the medical recdtd.

To support the conclusion that Dr. Fesls opinions were not supported by th
treatment record, the ALJ ctteDr. Fisher’'s March 21, 201fBeatment note and an Apri
2, 2013 treatment note from Physician Assst(PA) Michael Peterik. (Tr. 21 (citing
Admin. Hrg. Exs. 11F at 92; 10F at 4).) The ALJ s&d that during the March 21

> Dr. Fisher also _odpined ah Plaintiff was unable to drive. (Tr.531.) The Col
does not need to considerathlimitation because the vdamal expert testified that
Plaintiff could perform jobs that dinot involve driving. (Tr. 77-78.)

o Altho_u%h the Court does nateed to resolve thissue, the ALJ im8ro erly
rejected Dr. Fisher’s opinioren the ground that his Aprd013 and February 2014 wer
completed on check-box fosmbecause those opinions reebased on his multi-yea
treatment history with Plaiiff and his treatment notesSee Mansour v. Astru2009 WL
272865, at *6 n.14(C.D. Cal. Feb. 2, 2009) (regng contention that a treating
phgsmlar)’s opinion on a “check-the-Boxform lacked supprting evidence to
substantiate the responses on the form useahe physician’s treatment notes in t
record supported his findingn the opinionform). The ALJ also improperly rejectec
Dr. Fisher’'s opinions based on her cosahn that those opinions were based ¢
Plaintiff's subjective complaints because tALJ did not providdegitimate reasons for
dls%(_)tl)J_llf]Png Plaintiff's subjdive complaints, and Dr. Fishelid not question Plaintiff's
credibility.
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2013 appointment, Plaintiff had a normalagxnation of his spine, normal range of
motion in his extremities, andenied neck pain, back paimyalgias, arthralgias, gai
abnormality, and muscle weakness. (Tr.21.) The ALJ statedhbatpril 2, 2013
treatment note indicated that Plaintitid grossly normal strength and tonkl.)(

Plaintiff asserts that the ALJ erredy rejecting Dr. Fisher's opinions a{

\*2J

inconsistent with these two treatment noteBlaintiff argues that Dr. Fisher did nat
conduct a physical examination during the Ma2h 2013 appointment(Doc. 11 at 5.)

Plaintiff states that he saw Dr. Fisher on ttiay for a medication refill and Dr. Fisher’

U

treatment notes for that day are a “templatka normal examination, but do not refle¢t

findings from an actual physical examinationld.X Dr. Fisher's March 21, 2013

7S

treatment note states that Plaintiff “presenteth ~ generic. Pt. [patient] here for R
refills.” (Tr. 536.) The Commissioner doe®t dispute Plaintiff’'s assertion that th
March 21, 2013 treatment note is a templat @at it does not indicate that Dr. Fishe

D

14

r
conducted a physical examination that date. (Doc. 12 atf)9Rather, she asserts that |it
was reasonable for the ALJ to raly that medical recordId()

An ALJ may reject the controverteopinion of a treating or an examining

physician by providing speaif and legitimate reasons that are supported by substantial

evidence in th record. Bayliss v. Barnhart427 F.3d 1211, 121@®th Cir. 2005). The
ALJ properly rejects a treating or exanmgiphysician’s opinion wém it “is not well-
supported” or “is inconsistent with othsubstantial evidence the record.” Orn v.
Astrue 495 F.3d 625, 631 (9th Ci2007.) Dr. Fisher’s ¢atment note from March 21

| &N

2013 appears to be a form that does inctude specific examination findings an
therefore it does not constitute substantidbdence to support eh ALJ’'s rejection of
Dr. Fisher's March 4, 2013 opinion.

The ALJ also discounted Dr. Fistee opinions becauseshe found them
inconsistent with an April 22013 treatment note indicating that Plaintiff had gross
normal strength and tone. (Tr. 21.) The reaefftects that Dr. Fisher referred Plaintiff

=28
<

to PA Peterik at Arizona Arthritis & Rheuntdogy Associates for aavaluation of back
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pain in April 2013. Id. (citing Tr. 510-13).) During an April 2, 2013 appointmer

PA Peterik performed a physical examinateord found that Platif had grossly normal
strength and tone. (Doc. 12 at 9 (citing 911-12).) Plaintiff argugethat the ALJ erred

—~

by relying on this treatment note reject Dr. Fisher’s opinions because the April 2, 2013

treatment note was completdy PA Peterik, not Dr. Figr. (Doc.11 at 6.) The

Commissioner argues that the ALJ properiynsidered PA Peterik’'s medical finding

when assigning weight to rDFisher’s opinions and that PA Peterik’'s April 2, 2013

treatment note constitutes stdttial evidence to supdothe ALJ's conclusion that

Dr. Fisher’'s opinions was “ovly restrictive” and not supported by objective medical

evidence. (Doc. 12 at 9.)

As the Commissioner argues, because anrlst consider the record as a whol

the ALJ did not err by considering PA Pdtss findings when determining how much

weight to afford Dr. Fisher’'s opinionsSee Batson v. Comm’r of Soc. Sec. Adn3iB9

F.3d 1190, 95 (& Cir. 2004) (affirming the ALJ's rejection of a treating physician’s
opinions based on a conclusion that thegnflicted with a consulting physician’s

examination findings).However, a single treatment soloes not constitute substantial

evidence to support the ALJ’s rejection of. Bisher's opinions.Additionally, the ALJ

did not explain how PA Petéis findings of grossly normadtrength and tone detracte

from Dr. Fisher’s opinions regardy Plaintiff's limited ability tosit due to pain, his need

to lie down during the day, drthe number of times he waube absent, tardy, or leav

work early. Therefore, the Court deteresnthat the ALJ's reasons for discountirjg

Dr. Fisher’s opinions are not quprted by substantial evidence.
C.  The ALJ's Credibility Determination
Plaintiff also asserts #h the ALJ erred by discoting his credibility without

providing clear and convincing reasons. (Dbkt.at 7.) An ALJ engages in a two-stgp

analysis to determine whether a claimantéstimony regardinghis pain or other

symptoms is credibleSee Treichler v. Comm’r of Soc. Set/5 F.3d 1090, 1102 (9th
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Cir. 2014);see alsoGarrison v. Colvin 759 F.3d 995, 1014-18th Cir. 2014) (citing
Lingenfelter v. Astrues04 F.3d 1028, 10336 (9th Cir. 2007)).

“First, the ALJ must determine whethéhe claimant has presented obijecti
medical evidence of an undearlg impairment ‘which could reasonably be expected

produce the pain or other symptoms alleged.ihgenfelter 504 F.3d at 1036 (quoting

Bunnell v. Sullivan947 F.2d 341, 344 (9th Cir. 199@n banc)). The claimant is not

required to show objective medl evidence of the pain itsaf of a causal relationship

between the impairment and the symptorBmolen 80 F.3d at 1282. Instead, the

claimant must only show that an objectivebrifiable impairment'could reasonably be
expected” to prduce his pain.Lingenfelter 504 F.3d at 1036 (quotirfgmolen 80 F.3d
at 1282);see alsaCarmickle v. Comm’r of Soc. Seb33 F.3d at 116®&1 (9th Cir. 2008)

e

to

(“requiring that the medical impairment ‘couteasonably be expected to produce’ pain

or another symptom ... requires only ththe causal relationship be a reasonable

inference, not a medicallyroven phenomenon”).

Second, if a claimant shows thae suffers from an underlying medica

impairment that could reasonglile expected to produce her pain or other symptoms,
ALJ must “evaluate the intensity and petesigce of [the] symptoms” to determine ho

the symptoms, including pg Ilimit the claimans abilty to work.

See20 C.F.R. §404.1529(c)(1). In makitigs evaluation, the ALJ may consider the

objective medical evidence, @hclaimant's daily activitiesthe location, duration,

the

v

frequency, and intensity of ¢hclaimant’s pain or other symptoms, precipitating and

aggravating factors, medication taken, ameatments for relief of pain or othe
symptoms.See20 C.F.R. § 404.1529(dgunnell 947 F.2d at 346.

At this second evaluatv step, the ALJ may reject a claimant’'s testimo
regarding the severity of his symptomsyoiilthe ALJ “makes a finding of malingering
based on affirmative evidencd,ingenfelter 504 F.3d at 1036 (quotirfgobbins v. Soc.
Sec. Admin 466 F.3d 880, 883 (9tkCir. 2006)), or if theALJ offers “clear and

convincing reasons” for findgthe claimant not credibleCarmickle 533 F.3d at 1160
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(quoting Lingenfelter 504 F.3d at 1036). Becau#iee ALJ did not specifically find
evidence of malingering, the ALJ was requitedprovide clear andonvincing reasons
for concluding that Plaintiff's subjective mplaints were not wholly credible.

The ALJ discounted Plaintiff's sympto testimony because she found that:
(1) the severity of Plaintiff's reportedsyptoms was not suppoddy normal findings in
the medical record; (2) Pldiff's “daily activities werenot as limited as one would
expect considering the complaints of digadp symptoms”; (3) treatment was “generally
successful” in controlling Plaifits symptoms; (4) Plainff worked after the alleged
disability onset date; and (5) Plaintiff tooknaputer animation classes. (Tr. 22-23.)

1. Not Supported bythe Medical Evidence

The ALJ discounted Plaintiff's credilby because she found that the medicpl
record included “normal findings on exaration,” which did not support his reported
symptoms. (Tr.22.) The absme of fully corroborative medal evidence cannot form
the sole basis for rejectiniipe credibility of a claimarg subjective complaints.See
Cotton v. Bowen799 F.2d 1403,407 (9th Cir. 1986) (it idegal error for “an ALJ to
discredit excess pain testimony solely on theugd that it is not fily corroborated by
objective medical findings”superseded by statute on otlggounds as stated in Bunnel|
v. Sullivan 912 F.2d 1149 (9th Cir. 1990ee also Burch400 F.3d at 681 (explaining
that the “lack of medical evidence” can fazefactor” in rejecting credibility, but cannot
“form the sole basis”)Rollins v. Massanayi261 F.3d 853, 856-57 (9th Cir. 2001)

(same). Thus, absent some other statgdllie sufficient reason, this ground for th

D

ALJ’'s credibility determination cannot standAs discussed below, although the ALJ
provided several other reasons for discrediBiggntiff's subjective cmplaints that could
constitute clear and convincirrgasons in support of a cibkility determination, these
reasons are not supported by substantial evelem the recordrad, therefore, do not
support the ALJ’s credibility dermination in this case.

111
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2. Daily Activities
In discountingPlaintiff's credibility, the ALJnoted that Plaintiff runs errands
goes to the grocery store, usaselliptical machinegoes light yard work, cares for a pg
dog, drives a car, took a trigpes yoga, goes to movies, siggsestaurants, has gone o
to dinner, checks email, and can manageohis finances. (Tr.22.) An ALJ may rely
on activities that “contradict claims of ttally debilitating impament” to find a
claimant less than crediblé4olina v. Astrue674 F.3d 1104, 1113 (9th Cir. 2012).

Plaintiff asserts that & ALJ incorrectly stated that Plaintiff did hot yoga

throughout the period of hisddibility claim. (Doc. 11 at.p When assessing Plaintiff’s
credibility, the ALJ referred to Blarch 31, 2011 treatment noidnich states that Plaintiff
was “doing hot yoga.” (Tr.22 (citing AdmirHrg. Ex. 22F at 1); Tr. 645.) Tha
treatment note does not indicate how fredlyeRlaintiff did hot yoga and the ALJ did

not cite any other record evidence indicatihgt Plaintiff continued doing hot yoga afte

March 2011. During the administrative heariRtgintiff testified that one of his doctors

recommend he try hot yoga ftis back pain. (Tr. 46.) &htiff testified that yoga

helped for a little bit, but later made his parse so he stopped doing it. (Tr. 46-47.

The ALJ did not discuss thesetaliés about Plaintiff's particigtion in hot yoga. (Tr. 22.)
A single treatment note indicating that Rt#f did hot yoga inMarch 2011 does not
constitute a clear and convincing reasandiscounting Plaitiff's credibility.

Plaintiff also asserts that the ALJ erieg relying on evidence that he took a tri
to discount his credibility because the ALJ referred to a 2008 (Doc. 11 at 5, Tr. 23
(citing Admin. Hrg. Ex. 5F a2).) A January 21, 2008 treatment note states that Plai
was going to Europe. (Tr. 452 Plaintiff does not disputhat he went to Europe, bu
argues that the 2008igris not relevant because it svdefore the amended disabilit
onset date. As the ALJ noted, a trip to &e requires “long intercontinental travel.
(Tr. 23.) Evidence that Plaintifbok such a trip is incondgent with his reported inability

to sit for extended periods time. However, because evidenof the trip is from 2008
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and the record indicates that Plaintiff's caimh worsened in subgeent years (Tr. 563),
the 2008 trip is not a clear and convincregson for discounting Plaintiff's credibility.
Plaintiff does not challenge the ALJ'stdamination that he participated in th
other activities identified in her opinion. (122.) The Commission@rgues that even if
yoga and the trip to Europe are excludiesm Plaintiff's activities, “the ALJ’s finding
that Plaintiff's activities ofdaily living were inconsistentvith his claims of disability
from back pain and depression is supportedsiystantial evidence.” (Doc. 12 at 13
As set forth below, the Court disagrees. Tieth Circuit “has repatedly asserted tha

the mere fact that a plaintiff has carried certain daily activities, such as groce

shopping, driving a car, or limited walkingrfexercise, does not in any way detract from

[his] credibility as to [his] overall didality. One does not need to be ‘utterl
incapacitated’ in ordetio be disabled.”Vertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir
2001) (quotingFair v. Bowen 885 F.2d 597, 603 (9tiCir. 1989)). However, a
claimant's reported daily activities canrfio the basis for an adverse credibilit
determination if they consist of activitiethat “contradict [the claimant’s] othef
testimony,” or that are “transferable work skills.Orn, 495 F.3d at 639Smolen v.
Chater, 80 F.3d 1273, 1284 i.(9th Cir. 1996).

The ALJ's decision lists Plaintiff's dailpctivities and concludethat he is not
credible because the extent of these #@ms/ “is not as limited as one would expes

considering the complaints of disablingngytoms.” (Tr. 22.) But the ALJ fails to

(D

)
i

M

y

identify any specific contradions between Plaintiff's reported symptom testimony and

his activities. But see Molina v. Astru®&74 F.3d 1104, 1P (9th Cir. 2012) (concluding
that the ALJ properly found claimant’s claimed inability to “tolerate even minimal hui
interaction was inconsistent with herilgaactivities . . . including walking her two
children to and from schoolitanding church, shoppingpd taking walks . . . .").
Additionally, the ALJ did mige any findings on the traferability of the activities
at issue to a work settingyhich is the only other accwble grounds for using daily

activities to form the basis of averse credibility determinatiorBee Orn495 F.3d at
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639. The ALJ must make “specific findingslating to [the dailyjactivities” and their

transferability to conclude that a claimandigily activities warranan adverse credibility
determination.Burch v. Barnhart400 F.3d 676, 681 (9th ICi2005). Because the ALl
did not identify inconsistencies between Ridi’'s symptom testirony and his activities,
or make any findings on theatisferability of Plaintiff's afivities to a work setting,

Plaintiff's daily activities do notonstitute a clear and coneing reason taliscount his

credibility.

3. Symptoms Controlled by Treatment

The ALJ also discredited Plaintiff’'sijective complaint teshony based on her,
conclusion that the recordflkected that treatment had been “generally successfu
controlling [Plaintiff's] symptoms.” (Tr. 22.) The ALJ noted thabn May 16, 2012,
Plaintiff reported that “Vicodin worked” and hestified that he didot have side effects
from his medications. Id.) The ALJ further nad that on Julyl5, 2013, Plaintiff
“denied depression, anxiety, panic attacks . .. ."ld.)

Evidence that treatment can effectivebntrol an impairment may be a clear ar|
convincing reason to find a claimant less credil®ee20 C.F.R. 88 404.1529(c)(3)(iv)
416.929(c)(3)(iv);warre v. Comm’rof Soc. Sec. Admird39 F.3d 10011006 (9th Cir.
2006) (stating that “[iimpairmes that can be controlled effectively with medication g
not disabling for purposes of determining eligibility for 3®hefits.”). Here, however,
substantial evidence in theaord does not support the AkJtonclusion. Although 4
single treatment note indicates that Vicoditll‘'svork[ed]” in May 2012, (Tr. 486), other
treatment records reflect that Plaintiff comsrgly reported chronic back pain (Tr. 363
382, 385, 387, 388-8891, 404-05, 411-12, 417-18, 428, 431-33, 441, 510, 532, 546
566, 606, 610, 646), and in December 2612, Plaintiff reported that Vicodin was n
longer working. (Tr546.) See Lankford v. Astru@013 WL 416221, at5 (N.D. Cal.
Jan. 31, 2013) (concluding that the ALJ'sding that a claimant’s pain was controlle
did not support his credibility assessmertduse the ALJ failed trecognize that the

medication did not resolve the problem andirobint continued to complain of chroni
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pain). Considering the consistent evidenc®laintiff's back pain, a single notation tha
Vicodin worked is not a clear and convingireason to discouaintiff's credibility.

The ALJ also concluded that treatmeantrolled Plaintiff’'s synptoms related to
depression because he dendspression, anxietygr panic attacks on July 15, 2013
(Tr. 22 (citing Admin. Hrg. Ex9F at 12).) Plaintiff asserthat Dr. Fisher’'s July 15,

2013 treatment note is on a template thatuiehes standard findings that Dr. Fisher djd
not change because as not treating Plaintiff for degssion. (Doc. 11 at 6.) The

Commissioner responds that Dr. Fisher’s treattmotes regularly note such denials a

that the ALJ reasonably relied upon thosettmemt notes. (Doc. 12 at 10 (citing Tr. 412

424, 441, 535, 537, 542, 547, 602, 607 he Court agrees that the ALJ reasonah
relied on Dr. Fisher's treatment notes gating that Plaintiff denied depressior
Accordingly, the ALJ gave a legally suffemt reason for conclualy that Plaintiff's
depression was controlled with treatmertiowever, the ALJ did not indicate which
portion of Plaintiff's subjective complaints eshdiscredited based on this conclusio
(Tr. 22))
4, Work after Disability Onset Date

The ALJ also discounted Pteiff’'s credibility because #re was evidence that hq

worked as a singer after the disability ordate. (Tr. 17 (citing Admm. Hrg. Ex. 14E at

5); Tr. 22, 23.) The ALJ concludes thahging “involves considerable physical and

mental activity” but does not cite any esitte indicating the amunt of physical or
mental effort required for Plaintiff's singg engagements. (Tr.23.) In making th
determination, the ALJ cited a Function Repibdt Plaintiff completed in April 2013.
(Tr. 17 (citing Admin. Hrg. Ex14E at 5); Tr. 302-310). Ithat report, Plaintiff stated
that “I used to sing at staurants but it has become a challenge.” (Tr. 306.)

explained that he planned thulfill a couple of commitmets this year, but [was] not
accepting new gigs. | have tgfour nights | am hopig to do all year.” Ifl.) The ALJ

stated that Plaintiff performed for two tbree hours (Tr. 17), but the portion of th
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record that ALJ references does nodicate the duration of Plaintiff's singing
engagements. (Tr. 306.)

However,duringthe 2014 administrative hearing Piff testified that since 2011
he has been self-employed as a singer asgéiformances usually lasted two to thrs
hours. (Tr. 38-39.) He testified that the periances used to be therapeutic for him, &
that recently after thirty minutes of singifgs back burned and heok medication.
(Tr. 39.) Plaintiff also testified that his f@idrove him to his performances and help

with the equipment. Id.) The ALJ did not discuss Piiff's testimony regarding his

D
)

ut

D
o

singing engagements and did de any evidence regarding the frequency of the singing

engagements. (Tr. 17, 22, 23.)

The Function Report that éhALJ cites states that Plaintiff planned to do four

singing engagements in 2013 and thatwes not accepting further engagemen

(Tr. 305.) During the administrative hearinglaintiff testified that he did about six

singing engagements in 2013. (Tr. 38-39.)idErce that Plaintifengaged in about siX
singing engagements in 2013 that lasted tvthree hours is not a clear and convincif
reason to discount his credibility beis& this work was intermittentSee McBriety v.
Colvin, 2014 WL 3778552, a6 (D. Or. Jul. 30, 2014) ncluding that the ALJ erred by
discounting the plaintiff's credibility badeon her “intermittent, less-than full time’
work.)
5. Computer Animation Classes

The ALJ also discounted Plaintiff's credibility becaums®e “had taken classes if
computer animation.” (Tr. 23.) To suppbrs conclusion, the ALJ cites an April 201
progress note from Dr. Treegoob stating thaintiff “took classes on compute
animation, which he can do at home, loves it(Tr. 489-90.) That same progress not
indicates that Plaintiff had severe back paimas “rapidly deteriorating,” was stresse
and depressed. (Tr.490.) Plaintiff does digpute that he took computer animatid

classes. (Doc. 11.) However, the ALJ dat cite any evidenceegarding the frequency

’ Dr. Treegoob treated Plaintiff at Waétlley Behavioral Health. (Tr. 475-94.)
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or duration of these classes. (Tr.23.) Riiie apparent attempt tdnd an activity he
could do at home despite his reported sympt@es]r. 490 (stating that Plaintiff “trying
things he was passionate atipudoes not undermine his ciibdity considering the lack
of evidence that taking computer animaticlasses contradicted any of Plaintiff
specific reported symptoms.

Based on the Court’'s review of the restowith the exception of her conclusio
the Plaintiff's depression was controlled witkatment, the ALJ dinot provide legally
sufficient reasons that are supported bypssantial evidence to support her adver|
credibility determination. Thefore, the ALJ erred in disanting Plaintiff's subjective
complaints related to his back pain.

VII. Summary and Remedy

Considering the record as a wholeg tGourt concludes that the ALJ erred

rejecting Dr. Fisher's opinions and Plaintffsubjective complaintsThese errors were

not harmless because the vocational expetifieesthat an individubwith the limitations

that Dr. Fisher and Plaintiff identified wallbe unable to sustain work. (Tr. 79-81l.

Therefore, the Court reverses the Cossianer’s disability determination.

Because the Court has decided to vacate the Commissioner’s decision, it h
discretion to remand the case for furthewelepment of the record or for an awar
benefits. See Reddick v. Chatet57 F.3d 715, 728 (9th Cit998). Plaintiff asks the
Court to remand for a determination for bktse or in the altenative, for further
proceedings. (Doc. 11 at 10-) The Commissioner does tnaddress this issue
(Doc. 12.)

The decision to renmal for benefits is controlleby the Ninth Circuit’'s “three-part
credit-as-true standard.Garrison v. Colvin 759 F.3d 995, 1020 (9th Cir. 2014). Undq
that standard, evidence should be credigs true and an action remanded for
immediate award of benefits when eachtloé following factors are present: “(1) th
record has been fully developed and furtadministrative proceedings would serve 1

useful purpose; (2) the ALJ has failed t@pde legally sufficient reasons for rejectin
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evidence, whether claimant’'s testimony ordmsal opinion; and (3) if the improperly

discredited evidence were credited as ,tritee ALJ would be required to find the

claimant disabled on remand.Id. (citing Ryan v. Comm’r Soc. Se&28 F.3d 1194,

1202 (9thCir. 2008));see alsdBenecke v. Barnhgr879 F.3d 587, 595 (9th Cir. 2004).

As discussed below, Plaintiff has satisfiedtlatee factors of the credit-as-true standard.

On the first factor, there is need to further develop the recor&ee Garrison
759 F.3d at 1021 (citin@enecke 379 F.3d at 595) (“Hhowing the Commissioner to
decide the issue again wouddeate an unfair ‘heads we rwitails, let's play again’
system of disability benefitadjudication.”)). On the second factor, the Court h
concluded that the ALJ failed fwrovide legally sfiicient reasons that are supported |
substantial evidence in thecard for rejecting the Dr. Bher's opinions and failed tg
provide legally sufficient reasons for rejegjiPlaintiff's subjectivecomplaints. On the
third factor, if the discredittevidence were credited as true, the ALJ would be requ
to find Plaintiff disabled on remand because the vocational expert testified that a g
with the limitations that DrFisher identified and to whicRlaintiff testified, would be
incapable of sustained full-tim&ork. Therefore, based dhis evidence, Plaintiff is
disabled. See Garrison759 F.3d at 1022, n.28 (statititat when the vocational exper
testified that a person with the plaffis RFC would be unde to work, “we can
conclude that [the plaintiffjs disabled without remandinfpr further proceedings to
determine anew her RFC.").

Having concluded that Plaintiff meetsettthree criteria of the credit-as-tru
standard, the Court considers “the releveagtimony [and opinion evidence] to b
established as true and remandfs]an award of benefits[,]'Benecke379 F.3d at 593
(citations omitted), unless “the record as laole creates serious doubt as to whether
claimant is, in fact, disabled with tineeaning of the Social Security ActGarrison, 759
F.3d at 1021) (citations omitted). Considerthg record as a wholéere is no reason
for serious doubt as to winelr Plaintiff is disabled.See Garrison759 F.3d at 1021

(stating that that when the court conclude “that a claimant is otherwise entitled
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immediate award of benefits under tredit-as-true analysis, [the court hskibility to
remand for further proceedings when the recsda whole creates serious doubt as
whether the claimant is, in faatisabled within the meaning tife Social Security Act.”).

The ALJ failed to set forth specific andgiemate reasons spprted by substantial

evidence for rejecting Dr. Fisher’s opinioard failed to provide clear and convincing

reasons for discounting Plaintiff's credibilitl®wWhen a hypothetical question was pos
to the vocational expert incaypating the limitations incluetd in Dr. Fisher’'s opinions
and Plaintiff's testimony, # vocational expert testified that such limitations wol
preclude an individual from sustained workiaty. (Tr. 79-81.) Onthe record before
the Court, Dr. Fisher’'s opinions and Plaifsifsubjective complaintshould be credited
as true and the case remanded for an award of benefits.

Accordingly,

IT IS ORDERED that the Commissioner’s demsi denying benefitss reversed
and this matter is remanded Bbdetermination of benefits.

IT IS FURTHER ORDERED that the Clerk of Court shall enter judgment
favor of Plaintiff and terminate this case.

Dated this 22nd day of June, 2016.

%et S. Bade
United States Magistrate Judge
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