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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Russell J. McMillan, No. CV-15-02440-PHX-JJT
Petitioner, ORDER

V.

Charles L. Ryargt al.,

Regpondents.

At issue is the Repoand Recommendation (R&R) lmmitted by Magistrate Judge
Bade in this matter (Doc. 12), reconmaeng that the Court dismiss Russell
McMillan’s Petition for Writ of Habeas Corpymirsuant to 28 U.S.C. § 2254 (Doc. 1) :
untimely. Petitioner has filed a Response®¢D13). Respondentsave waived their
right to a reply.

Because Judge Bade’s itation of facts and the remb both in Aizona State
court and in this Court is sthorough, the Court will notecount this history here. A
review of the supporting materials supigodudge Bade’s recommendation that t
Petition is untimely by more thamwo years. Petitioner hazhe year after his matter ir

the Arizona State court became final “by the dosion of direct review or the expiratior

of the time for seeking such review” to file his petition for federal habeas review.

U.S.C. § 2244(d)(1)(A). Finalitghus set in on Novemb&9, 2011, wherthe Arizona
State trial court had déd relief on his Rule 32 of-rigiproceeding antie did notseek

appellate review of that decision withinetB5 days thereafterSection 2244(d)(1)(A)’s
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one-year limit thus expired a year later on November 29, 2012]walye Bade correctly
concluded that no stabry or equitable toltig applied. Petitioner’'s subsequently-filed
second post-conviction pgon did not restart the limitain period. He did not file his
§ 2254 petition until December 1, 2015~«etyears and two days late.

Petitioner argues in his Response thaDRR is unconstitutional, but in so doing
he ignores the case law JaedBade sets forth in tHR&R to defeat that argumerfice
Green v. White, 223 F.3d 1001, 1003-04{ir. 2000). He also argues it was error for
Judge Bade to ignore the memtishis petition ananly address the timeliness issue. But
courts do not reach the merits of a nratéhere the law instrustthem to address
procedural requirements, inclugj timeliness and statutes lohitation, before reaching
the merits, and then to dismishose matters that do noeet procedural thresholds on
that basis. There is no error in Judge Badepjsroach. The Couadopts it in whole.

IT IS ORDERED adopting the R&R in wholenal denying andlismissing the
Petition for Writ of Habeas Corpus (Doc. 1).

IT ISFURTHER ORDERED denying a Certiiate of Appealability and leave to
proceedin forma pauperis on appeal, as the dismissal tok Petition is justified by a
plain procedural bar and reasonable jurists would not fiagbhtbcedural ring debatable
and because Petitioner has not made a substantial showing of the denial|l of
constitutional right.

Dated this 28 day of April, 2016.

N

Hongrable n J. Tuchi
Uni Stat®$ District Jge




