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joner of Social Security Administration Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Mary Frances Wellg No. CV-15-02444-PHX-JZB
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendanh

Plaintiff Mary Frances Weller seeks revi@fvthe Social Secgity Administration
Commissioner’s decision denyirger application for disabilityand disability insurance
benefits under the Social Security Act. of® 1; Doc. 15.) Fothe reasons below, thg
Court will affirm the Commissioner’s decision.

I. Background

On September 27, 201PJaintiff filed an applicatn for disability and disability
insurance benefits. (ARL51-52.) Plaintiff alleged that she became un#abieork on
June 1, 2011. Id. at 151.) Plaintiff alleged disabilitpased on a variety of conditions
including degenerative disc disease, threlgibg back discs, numbness and tingling
arms, loss of circulation imower extremities, severe borgain, hypertrophic cardio
myopathy, liver tumors, chronic sinus infiens, chronic fatigue, and carpel tunng

syndrome. Ig. at 65—-66.) Plaintiff's applicatiomas initially denied on January 23

! Citations to “AR” are tdhe administrative record.
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2013, and denied upon reconseten on August 13, 2013Id( at 91-93, 95-97.)
Pursuant to Plaintiff's request, a hegriwas held on Januai0, 2014, before
Administrative Law Judge Patra A. Bucci (ALJ). (d. at 46-63.) In a decision dateg
March 26, 2014, the ALJ ruleddhtiff is not entitled to disality benefits because she i$
“not disabled under sections 216(i) a223(d) of the Social Security Act.”Id| at 35.)
The Appeals Council denied Ri&iff's request for review of the ALJ’s decision, makin‘E

the ALJ’'s decision the final decision ofethCommissioner of the Social Securi
Administration. (d. at 1-4.)

Having exhausted the administrativeviesv process, on December 1, 2015,
Plaintiff sought judicial revievof the ALJ’s decision byiling a Complaint in this Court
pursuant to 42 U.S.C. § 405(g). (Doc. Dn June 6, 2016, PHiff filed an Opening
Brief, seeking remand of this @& to the Social Security Adnistration for an award of
benefits. (Doc. 15.) On Ju§;, 2016, Defendant filed a Resypse Brief in support of the)
Commissioner’s decision. (Doc. 16.) On Ja, 2016, Plaintiff filed a Reply Brief.
(Doc. 17.)

II. Legal Standards
a. Standard of Review

The Social Security Act, 40.S.C. 8§ 405(g), provides rfgudicial review of the
Commissioner's disability benefits detemations. The Court may set aside the
Commissioner’s disability determination onfythe determinations not supported by
substantial evidence orlmsed on legal erroOrn v. Astrue495 F.3d 625630 (9th Cir.
2007); Marcia v. Sullivan 900 F.2d 172, 174 (9 Cir. 1990). “Sibstantial evidence’
means more than a meseintilla, but less than a pramderance; it is such relevant
evidence as a reasonable person might acagpadequate to support a conclusion.”
Lingenfelter v. Astrue504 F.3d 1028,d35 (9th Cir. 2007)see alsdReddick v. Chater
157 F.3d 715, 720 (9th Cir. 1998).

In determining whether substantial evidermgpports the ALJ's decision, th¢

A} "4

Court considers the record as a whole,ghiig both the evidence that supports and that
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which detracts from the ALJ’s conclusionReddick 157 F.3d at 720tylitzki v. Shalala
999 F.2d 1411, 1413 (9th 1ICi1993). The ALJ igesponsible for resolving conflicts
ambiguity, and determing credibility. Andrews v. Shalaleb3 F.3d 1035, 1039 (9th Cir
1995); Magallanes v. Bowen881 F.2d 747, 750 (9tRir. 1989). The Court “must
uphold the ALJ’s decisn where the evidends susceptible to mre than one rational
interpretation.” Andrews 53 F.3d at 1039. “However, aviewing court must consider
the entire record as a whole and may notmaffsimply by isolating a ‘specific quantunp
of supporting evidence.'Orn, 495 F.3d at 630 (quotirfgobbins v. Soc. Sec. Adm66
F.3d 880, 882 (9th €i2006)). The Court reviews ontliose issues raised by the party
challenging the ALJ's decision.See Lewis v. ApfeR36 F.3d 503, 517 n.13 (9th Cir.
2001). Similarly, the Court reviews “gnithe reasons provided by the ALJ in the
disability determination and may not affittme ALJ on a ground w@m which he did not
rely.” Garrison v. Colvin 759 F.3d 995, 1010 (9th Cir. 2014).
b. The ALJ’s Five-Step Evaluation Process

To be eligible for Social &urity benefits, a claimambust show an “inability to
engage in any substantighinful activity by reason ofiny medically determinable
physical or mental impairmenthich can be expected tesult in death or which has
lasted or can be expected to last for a cowrs period of not ledhan 12 months.” 42
U.S.C. 8§ 423(d)(1)(A)see also Tackett v. Apfdl80 F.3d 1094, 109®th Cir. 1999). A

person is under a disability only:

if his physical or mental impairment or impairments are of
such severity that he is notlgrnunable to do his previous
work but cannot, considering shiage, education, and work
experience, engage in any atdend of substantial gainful
work which exists irthe national economy.

42 U.S.C. § 423(d)(2)(A).
The ALJ follows a five-step evaluation pess to determine velther an applicant

Is disabled under the Social Security Act:

The five-st%o process for disability determinations begins, at
the first and second steps, bgking whether a claimant is
engaged in “substantial gaithfactivity” and considering the
severity of the claimant’'s impairment§ee 20 C.F.R. §

-3-
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416.920(a)(4)(1)—(ii). If the inquiry continues beyond the
second step, the third stegsks whether the claimant’s
impairment or combination ampairments meets or equals a
listing under 20 C.F.R. pt. 40dubpt. P, app. 1 and meets the
duration requiremeniSee id.8 416.920(a)(f4)(|||). If so, the
claimant is considered disa&l and benefits are awarded,
endlng_ the inquiry. See id.If the process continues beyond
the third step, thefourth and fifth steps consider the
claimant's “residual functinal capacity” in determining
whether the claimant can still grast relevant work or make
an adjustment to other worlSee id8§ 416.920(a)(4)(iv)—(v).

Kennedy v. Colvin738 F.3d 1172, 117@th Cir. 2013).“The burden of proof is on the
claimant at steps one through four, buftsito the Commissioner at step fiveBray v.
Comm’r of Soc. Sec. Admis54 F.3d 1219,222 (9th Cir. 2009).

Applying the five-step evaluation proceshe ALJ found thatPlaintiff is not
disabled and is not entitled to benefits. (AR23-35.) At step @) the ALJ found that

Plaintiff has not engaged in substantial gdimtttivity since the alleged onset date of tt

disability. (d. at 25.) At step two, the ALJ foundat Plaintiff has the following severe

impairments: asthma, coronaaytery disease status post stent, stage two chronic kic
disease, myofascial pain syndrome, Lymsedse, chronic fatigue, venous insufficieng
and lumbar degenerative disc diseasél.)l At step three, #1 ALJ determined that
Plaintiff does not have an impairment combination of impairments that meets ¢
medically equals an impairmelisted in Appendix 1 to Sulapt P of 20 C.F.R. Pt. 404
(Id. at 27-28.)

At step four, the All found the following:

[Plaintiff] has the [RFC% to_;)erform sedentary work as
defined in 20 CFR 404.1567(a) exce[:_)t LPIalntlﬁ] can only
frequently balance, but can osanally climb, stoop, crouch,
kneel, and crawl. [Plaintiff] Wl need to avoid concentrated
exposure to non-weather reldtextreme cold and/or extreme
heat. In addition, [Plaintifff mst avoid dangerous machinery
with moving mechanical partand unprotected heights that
are high or exposed.

(Id. at 28.)

2 As stated below, giving Plaintiff thieenefit of the doubt, the ALJ also foun
Plaintiff suffered from the severe impairment of fibromyalgial. #t 31.)
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The ALJ further found that Plaintiff is able perform her past relevant work as 4
office manager and accounting clerkd. @t 35.) Given that finding, the ALJ conclude
that Plaintiff “has not been uada disability, as defined inglSocial Security Act, from .
.. [the alleged date of disability]rbugh the date of this decision.td(at 35.)

lll.  Analysis

Plaintiff argues that the ALJ'decision is defective for twoeasons: (1) the ALJ
erred in weighing medical source evidenaa] §2) the ALJ erred by rejecting Plaintiff’s
symptom testimony in the absence of specifiear, and convincing reasons support
by substantial evidence in the recoiithe Court addressesatsargument below.

a. Weighing of Medical Source Evidence

Plaintiff argues that the ALJ erred imeighing the opinions of the following
treating medical professionals: (1) Coletteadrdo, N.P.; (2) Dr. Tiffany Nunnelley; ang
(3) Dr. Seth Oesch. Below, the Court agk$es the ALJ’s treatment of these opinions.

I. Legal Standard

The Ninth Circuit distinguishes betwedhe opinions of treating physiciang
examining physicians, and n@xamining physiciansSee Lester v. Chate81 F.3d 821,
830 (9th Cir. 1995). Gendha an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciakee Andrews$3 F.3d at 1040-4%ee als®0 C.F.R.
8 404.1527(c)(2)—(6). If it is natontradicted by another doc®opinion, the opinion of
a treating or examining physician can fkeected only for “clear and convincing’
reasons. Lester 81 F.3d at 830 (citingEmbrey v. Bowen849 F.2d 418, 422 (9th Cir

1988)). “If a treating or examimg doctor’s opinionis contradicted by another doctor’

opinion, an ALJ may only reject it by providjrspecific and legitimate reasons that are

supported by substaal evidence.” Garrison 759 F.3d at 1012 (quotinRyan v.
Comm’r of Soc. Sec528 F.3d 1194, 119®th Cir. 2008)).
An ALJ can meet the “specific and lBgnate reasons” standih“by setting out a

detailed and thorough summary of the facts and conflicting clinical evidence, statir]
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interpretation thereof, and making finding€btton v. Bowen799 F.2d 14031408 (9th
Cir. 1986) (per curiam). Buftlhe ALJ must do more than offer his conclusions. He
must set forth his own interpretations and axkpwhy they, rather than the doctors’, are
correct.” Embrey 849 F.2d at 421-22. “The opinion of a non-examining physigian
cannot by itself constitute substel evidence that justifies élrejection of the opinion of

either an examiningpr a treating physician.’Lester 81 F.3d at 831 (emphasis i

—

original).

ii. The ALJ did not err in giving mini mal weight to the opinions of
treating sources, NP Toronto, Dr. Nunnelley, and Dr. Oesch.

Plaintiff argues that the ALJ erred igiving little weight to the opinions of
Plaintiff's treating sources @&tte Toronto, N.P., Dr. Tiany Nunnelley, and Dr. Seth
Oesch, who worked together as a treatmearntat the VHS Clinic. (Doc. 15 at 4, 13
22.)

NP Toronto began treating R#if in April 2010 for several conditions, including
hypertension; headache; acute sinusitis;ypatic ovaries; unspédied mastoiditis;
allergic rhinitis; dizziness andiddiness; anxiety; persistemtisorder of initiating or
maintaining sleep; hyperlipidemia; tobacco ussodier; and pain in élower leg joint.
(AR 340.) During the periodf April 2010 through Octobe2012, Plaintiff visited the

VHS Clinic for evaluation of several addnal symptoms including: hypercalcemia;

leukocytosis; chronic pain; polyp of nasal caykpee pain; pain ifoint, multiple sites;
degeneration of thoracic or lumbar intetedral disc; degeneration of lumbosacrgl
intervertebral disc; lumbago; anomaliesgadlbladder, bile ducts, and liver; malaise and
fatigue; edema; and nonspecific abnormalhs of function studies of the liverld( at
294-340.)

On October 11, 2012, NP Toronto conipte and Dr. Nunnelley signed off on, g
Medical Assessment of Abilityo Do Work-Related Bfsical Activities form. Id. at
347-49.) NP Toronto opad that: (1) Plaintiff can continusly sit for a single period of
45 minutes; (2) Plaintiff casit for less than am hour in an eightdéur work day; (3)

Plaintiff can continuously stand/walk forsingle period of 20-30 minutes; (4) Plaintiff

-6 -
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can stand/walk for less than one houran eight-hour work da (5) Plaintiff can
occasionally lift and carry up tt0 pounds; (6) Plaintiff can wer lift or carry more than
10 pounds; (7) Plaintiff can occasionally realstit never stoop, squat, crawl, or climk
(8) Plaintiff has modetaly severe limitatiorsof pain and fatigue; (9) Plaintiff could
occasionally use her hands for graspimshing/pulling of ontrols, and fine
manipulation; and (10) Plaintiff has moderaéstriction in exposure to dust, gas, af
fumes. [(d.)

On October 11, 2012, NP Toronto atsumpleted, and Dr. Nunnelley signed o
on, a Headache Questionnaire tioe Treating Physician form.d¢ at 190.) NP Toronto
indicated that: (1) Plaintiff has sinus heduas of varying average durations and varyi
monthly occurrences; 2laintiff's average pain level during these headaches was s
on a scale of one to ten; (3) Plaintiffeeadaches interfered wither concentration,
attention, memory and capactty work; and (4) Rlintiff's headaches would result in a
average of three to four absesdrom work per month.Id.)

On November 6, 2013, NP fianto completed, and DOesch signed off on, an
updated Medical Assessment of Ability to DMdork-Related Physa Activities form.
(Id. at 613-15.) The information on the fomvas largely identicato the previously
completed formi¢l. at 347-49), with théollowing notable differaces: (1) Plaintiff can
now sit for less than two hounsstead of less than one haaran eight-houmwork day;
(2) Plaintiff can now continuously stand/walk @ single period 010 minutes instead of
20-30 minutes; (3) Plaintiff canow never lift more than Sopnds instead of the previou
10 pounds; (4) whereas preugly there were no additional details given, the secc
form lists the causes of Plaintiff's limitatioss fibromyalgia, lumbar degenerative dig
disease, heart disease, gastroesophageak réease (GERD), thyroid, liver tremors
and chronic sinus infections; and (5) Plaintifhmw totally restricteah exposure to dust,

gas, and fumes.id))

* The form used by NP Toronto definesdderate” as “[a]n impairment which reduce
ability to function (10% off task),” and “medately severe” as d]n impairment which
severely affects ability to fiction (11-15%off task).” (d. at 349.)

-7 -
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NP Toronto’s opinions, as signed off by Dr. Nunnelley ad Dr. Oesch, were

=

contradicted by the opinions of agencyn-examining physicians, Dr. Valeria Mala
and Dr. Terry Ostrowski. Id. at 65-74, 76-88.) On Jamyal4, 2013,state agency
physician Dr. Malak completed a Physidaésidual Functional Capacity Assessmegnt
based on her review of the record as part of the initial disability determinalibmat 70-
72.) Dr. Malak opined that Plaintiff can starsit, and/or walk wth normal breaks for

about six hours in an eight-hour workdag. (at 71), which contradicts NP Toronto’

"2

assessment that Plaintiff can only stand foniilQutes and can only sit for two hournsl. (

|

at 347-49). Dr. Malak further opined tHalaintiff could occasionally climb ramps an
stairs; climb ladders, ropes, and scaffolds; balance; bend at the waist; kneel; crough; a
crawl (d. at 70-72), which contradicts NP fmto’'s opinion that Plaintiff can
occasionally reach, but never stop, squat, crawl, or clidita( 347-49). On August 13
2013, state agency physigiaDr. Terry Ostrowski compted a Physical Residua
Functional Capacity Assessment based onrbisew of the recordas part of the
reconsideration level of the disability determinatiorid. @t 84-86.) Dr. Ostrowski’'s
assessment echoed that of Dr. Malak excegitlin. Ostrowski opine@laintiff can stand
and/or walk with normal breaks for only foours instead of six hours in an eight-hour
workday. (d. at 85.)

Plaintiff first argues that the “clear and convincing reasons” standard should appl
when weighing the opinions of the treating sources Isscdhose opinions are not

contradicted by other substat evidence. (Doc. 15 at 13-)4In Plaintiff's view, the

1”4

contradicting opinions of th@on-examining physicians e@rnot substantial evidence
because they are not based on a review of tteedes a whole. (Doc. 15 at 11 n.14.)

The Court rejects Plaintiff's argumetttat the clear and convincing standard
should apply in reviewing the ALJ’s treatmexf the VHS treating physicians’ opinions.
First, the Court finds that the ALJ's treant of Dr. Malak’s and Dr. Ostrowski’s
opinions is supported by substantial evicken The ALJ gave nme weight to these

opinions, to the extent they are consistent with the assessed&fbse the ALJ found

-8-
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the opinions well supported by objective ghastic testing, the physicians’ traine
observations, and their impait@nalysis of the evidence oécord. (AR34.) Both Dr.

Malak’s and Dr. Ostrowski’'s assessmengssonably cite to and consider extensi
evidence in the record, includirgyidence that is favorable Plaintiff's alleged work
limitations. For example, both assessmemssier reports noting that Plaintiff ha
“constant p[a]in in bones, lower back, HAauscle aches, fatigue, memory lapses,
stand/walk 5-10 min. sit 20 min.” Id.) Both assessmentiso analyze objective
evidence, such as MRI scan$ the spine, echocardiogramislood pressure testing

physical examination notes, cha list of medications and gmedures administeredld(

at 72, 83.) For example, Dr. Ostowskisport cites to medical records from paln

specialists, cardiovascular specialists, kiddesease specialists, multiple hospital visi
and multiple treating speciaiéssand quotes specific fintjs from those reports.ld( at
78-81.) Additionally, the non-examining phgigns took into ecount less objective
evidence that nevertheless is favorable @rfiff, such as her functional report and
report from the Pain Center of AZ, which delses “focal tenderness . . . ROM [range ¢
motion] limited wi[ith] pain.” (d. at 79-80.) Further, as discussed below, the A
extensively discussed the treatment recorda@hdr medical evidendae the record that
supports the ALJ's RFC findingvhich in large part mirrors the limitations opined by tf
non-examining sources.
Second, Plaintiff's readingf case law to imply thaa non-examining physician’s
opinion is for the most part insubstantedidence that cannot contradict a treatil

physician’s opinions is not supped by relevant case lavtee Bayliss v. Barnhad27

F.3d 1211, 1216 (9th Cir. 2005) (“[i]f aeating or examining doctor’s opinion i$

contradicted by another doctor’s opinion,Aln] may only reject it by providing specifid
and legitimate reasons that are supportedudystantial evidencg.” Accordingly, the

ALJ was required to provide specific andjitenate reasons supged by substantial
evidence for assigning minimal weight the opirs of the treating providers at the VH

Clinic.

[92)
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The ALJ gave the treating sources minimaight for the following reasons: (1

the limitations opined contradict and are unsupported by Plaintiff's treatment rec

(2) these providers are primary care providatber than specialists; (3) the opinions are

“conclusory with little explan@on”; (3) the opinions are Isad on Plaintiff’'s subjective
complaints, which the@roviders “uncritically” accepted as true, based on their sympa
for Plaintiff, and (4) the opiwins are on a chedbox form that “coudl have been filled
out by anyone.” (AR at 34.)

The Court finds that the ALJ providedesyfic and legitima¢ reasons supporteq
by substantial evidence for giving minimal igiet to Dr. Oesch, Dr. Nunnelley, and NI
Toronto’s opinions. First, the ALJ gave the treating physicians’ opinions minimal we
because the treatment recemb not support the extrentimitations opined. I¢. at 34.)
“[T]he ALJ need not accept th@pinion of anyphysician, including a treating physiciar
if that opinion is brief, conclusory, andaidequately supported by clinical findings
Bray v. Comm’r of Soc. Sec. Admib54 F.3d 1219, 1228 (9th Cir. 2008Batson v.
Comm’r of the Soc. Sec. Admi859 F.3d 11901195 (9th Cir. R04) (an ALJ may

discount treating physician opons that are conclusorpyief, and unsupported by the

record as a whole, or by objective medical findings).

The medical records discussed and citetytdhe ALJ support this finding. For
example, the treating recordgpeatedly state that Plaintiff could ambulate normally, w
not in distress, had good insight and jocint, and had normal tone, strength, a
movement throughoull of her extremities without edemaSegg, e.qg.id. at 304, 307,
311, 314-15, 317-18, 329, 338-39, 3413-62, 641-42, 645-46As the ALJ noted,

Plaintiff also reported in follow up \Jis her fatigue had improved and no sle¢

disturbance. I(l. at 618-19, 627.) Furér, with regard to thémitation that Plaintiff

cannot perform fine manipulatiaetivities, as the ALJ notes,dte is not support for this
limitation in the treatment reads. Aside from minimal refences to swelling in her
hands id. at 306, 321, 634-25), the recordatstnumerous times that Plaintiff ha

normal movement of all extremities and nceed. And, as théLJ noted, Plaintiff
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never reported to her treating plyyans that she suffers frofatigue so severe that sh
must take two to three nams day. Therefore, ALJ pperly found that Plaintiff's
limitations are not supported by the treatment records.

Additionally, the ALJ conclded that if Plaintiff stfered from such extreme
limitations, the ALJ would expedb see reports of atroploy weakness in the treatmer
records; however, the treatment records shomnal muscle strength and tone. (AR 34
As the Ninth Circuit has held, opinions thate so extreme as to be implausible &
properly rejected See Rollins v. Massana61 F.3d 853, 85@®th Cir. 2001}

Likewise, the ALJ concluded that the staients of the VHS Clinic physicians

were “conclusory with littleexplanation for the restrictions.” (AR at 34)rane v.
Shalalg 76 F.3d 251, 253 (9tRir. 1996) (an ALJ may permissibly reject a treatin

physician’s opinions on a chetlox form that is lacking in explanation either on th

form or in the treatment notes). Notably, Ridf failed to point to any specific treatment

records that suppothese limitations, but instead adsethat the “assessments we
based upon not only [the VHEIlinic physicians’] treating experience, but als
information from other specialists to whomigmtiff] was referred. (Doc. 15 at 21.)
However, the overall findings of Plaintiff'$reating specialistslo not support the
opinions of VHS Clinic treating physiciansFor example, Dr. Kuppusamy, a pai
specialist and treating souraijring a March 13, 2013 exanaition, noted that Plaintiff
could participate in an exercise prograndahould continue with her ongoing hom
exercise program. (AR at 49%6:) Similarly, during a M@ 10, 2013 appointment with
Dr. Kuppusamy, Plaintiff reportethat she was “doing welBnd Plaintiff was once agair
cleared to continue with hengoing home exercise progranid.(at 487.) The ALJ also

cited to findings by Dr. Mehta, a treatingrdmlogist, that Plaitiff had mild to no

edema. If. at 557, 561, 573, 577, 685.) Likewi€&. Smith, a vascular surgeon, found

~ “The treatment records document Plaintiff sufferefiom headachesHowever,
Plaintiff testified at the hearing that Heeadaches had improved and she now gets tf
only “occasionally,” which she stated was “enevery two or three months,” and thg
usually last “three or four days.” (AR 57.)

-11 -
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neck, respiratory, peripheral vascular exaardiovascular exam, pedal pulses, abdom

and musculoskeletal exams were all normdt. &t 681.) Overall, the ALJ relied or

substantial evidence in the reddo discount th@pinions of the VHS Clinic employee$

as unsupported and conclusory.

Further, the ALJ gave minimal weight the treating sources at the VHS Clinic

because those sources are not specialigBR 34.) Plaintiff chims that such a
distinction between a specidlisnd non-specialist contradicthe current convention of
assessing medical opinions, iath only distinguishes betwedhe opinions of treating
physicians, examining physiciared non-examining physician§ee Lester81 F.3d at
830. However, the ALJ may consider as etdain weighing teating source opinions
whether the treating physician is a spist. 20 C.F.R. 8§ 416.927(c)(5).

And, importantly, in this case, the clinidahdings of other treating specialists d
not support the opinions of the VHS Clinic ttieg physicians. Astated above, the ALJ

cited to and discussed medical records fidm Kuppusamy, a treating pain specialis

who repeatedly noted that Ri&iff was cleared to engage in a home physical exerg

program. (AR at 487, 494-96.) Similarthe ALJ cited to evidence from Dr. Mehta,
cardiologist and a treating source, who reviewdantiff's VascularLab Testing results
and noted that Plaintiff contgined of fatigue, but nevértless enrolled and encourags
Plaintiff to attend cardiac rehab sessions regularlg. at 683-85.) Furthermore, thg

ALJ relied on findings by Dr. Smith, a vascukurgeon, noting that Plaintiff had milc

symptoms of venous diseadsyt advising Plaintiff to @ntinue treating her symptoms

with compression stockings as more aggive treatments were unnecessarid. dt
679-82.) Based on this recadidence, the Court finds the ALJ’s conclusion regardi
the VHS Clinic physiciari®pinions is supported by substantial evidence.

In her Reply, Plaintiff dog not dispute that many tfie VHS Clinic’s treatment
records indicate normal movement and musmte tof Plaintiff's extemities. (Doc. 17.)
Rather, Plaintiff argues that even if a pldfrtad normal strength, gait, and movemer

the ALJ ignored the impact of the fatigue gpain that are associated with Plaintiff’
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fiboromyalgia. (Doc. 17 at 6.)

SSR 12-2P, 2012 WL 3#869, provides that Defenatawill find a claimant has
fibromyalgia if: (1) the claimant had a hisgasf widespread pain throughout the body fq
at least three months and at least 11 pa&sitender points, or (2) the claimant has
history of widespread pain and “[r]lepeatednifiestations of six or more FM symptoms
signs,[] or co-occurringconditions,[] especially manifesions of fatigue, cognitive or
memory problems (“fibro fog”), waking unrefked,[] depression, anxiety disorder, (
irritable bowel syndrome.”

The ALJ noted that the record does eamtcomplaints from Plaintiff regarding
“whole body pain,” and thaher treating physicians have suggested a diagnosis
fiboromyalgia. (AR 31.) Howeer, the ALJ also noted that there are not any examina
records that show at least 11 tender pointhai Plaintiff was evediagnosed or treateg
by a rheumatologist.Id.) Therefore, the ALJ gave Plaintiff the benefit of the doubt
finding that her fiboromyalgia was a sevengpairment. Further, as detailed above, t
ALJ thoroughlydiscussed the treatment records arainfiff’s allegations of fatigue and
pain. The ALJ cited to treatment records stating Pféimfiatigue hadimproved, and
Plaintiff denied sleep disturbanceld.(at 29, 618, 624, 62%ee alscAR 296, 303-04,
311, 333, 336.) Fumer, the ALJ cited to and discusdeshtment recordsom Plaintiff's
pain specialist repeatedly stating thatiRtiff was doing well, her medications an
treatment were providing her with adequg@n relief, she was functional, and sh
denied any side effects from her medicationkl. 30-31, 443-44, 48B8.) Plaintiff
fails to cite to any treatmémecord that suppts her argument that pain and fatigy
caused by her fibromyalgia were disabling.

The Court finds that the ALJ’'s remainingas®ns for giving minimal weight to thg
treating physicians’ opinions—that the treating physicians uncritically acce
Plaintiff's subjective reports as true basa they had sympathy for Plaintiff, and th
check-box form used “could ta been filled out by amne’—are not supported by

substantial evidence. Id( at 34.) Although it's poskie the ALJ inferred from the
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treating records that the treating physiciegied on Plaintiff's sulgctive complaints, the
ALJ does not explicitly make #t finding. Further, the ALJ fla to cite to any evidence
in the record to support a conclusion tbatneone other than NIRronto and/or the VHS
physicians signed the opinionsTherefore, the Court doe®t find these reasons ar
supported by substantial evidence.

However, as detailed above, the ALJ gateer sufficient reasons for giving thg
VHS Clinic treating physicians’ opinions miniinaeight. Therefore, the Court finds thg
any error with regard to the reasons provided by the ALJ is harmiésina v. Astrue
674 F.3d 1104, 1115 (9th Cir. 2012) (AALJ’'s error is hamless where it is
“inconsequential to the ultimate nondisability determination.”) (quo@agmickle v.
Comm’r, Soc. Sec. Admin., 533 F.3d 35, 1162 (9th Cir. 2008)Howell v. Comm’r So.
Sec. Admin.349 Fed. Appx. 181, 184 (9th Cir0@9) (stating that 4]n ALJ ought not
dismiss a treating physiciantestimony merely because it svaontained on [a check off]
form” but finding any error in doing so haless because ALJ had ‘@mgh evidence” to
reject the physician’s testimony).

Overall, the ALJ provided sufficient specifand legitimate @asons supported by
substantial evidence for assiggi minimal weight to theopinions of the VHS Clinic
treating providers. Therefore, the Court firidat the ALJ’s treatment of these opinior
is free of harmful error and spprted by substantial evidence.

b. Plaintiff's Symptom Testimony
I. Legal Standard
Plaintiff also argues #t the ALJ erred in evaiting Plaintiff's symptom

testimony. (Doc. 15 at 22-24.An ALJ engages in a twstep analysis to determing¢

whether a claimant’s testimony regardingbgctive pain or synipms is credible.
Garrison, 759 F.3d at 1014-15 (citingngenfelter 504 F.3d at 1035-36). “First, thg
ALJ must determine whether the claimant pessented objective medical evidence of
underlying impairment ‘which add reasonably be expected to produce the pain or o

symptoms alleged.” Lingenfelter 504 F.3d at 1036 (quotingunnell v. Sullivan947
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F.2d 341, 344 (9th Cil991) (en banc)). The claimantnist required to show objective
medical evidence of the pain itself or of aigsal relationship between the impairment a
the symptom. Smolen v. Chater80 F.3d 1273, 1282 (9th Cir. 1996). Instead, t
claimant must only show that an objectivebrifiable impairmentcould reasonably be
expected to produce his painlingenfelter 504 F.3d at 1036 (quotirfgmolen 80 F.3d

at 1282); see also Carmickle533 F.3d at 1160-61 (“reming that the medical

impairment ‘could reasonably bexpected to produce’ pain or another symptom .|. .

requires only that the causal relationship a reasonable inference, not a medica
proven phenomenon”).

Second, if a claimant shows thahe suffers from an underlying medica
impairment that could reasonglile expected to produce her pain or other symptoms,
ALJ must “evaluate the intensity and petesice of [the] symptoms” to determine ho
the symptoms, including pain, limthe claimant’sability to work. See20 C.F.R. §
404.1529(c)(1). In making ik evaluation, the ALJ may oeider the objective medica

evidence, the claimant’s daibctivities, the location, duration, frequency, and intens

of the claimant's pain or other symptomprecipitating and aggravating factor$

medication taken, and treatments fdrefeof pain or other symptomsSee20 C.F.R. 8
404.1529(c)Bunnell 947 F.2d at 346.

At this second step, the ALJ may aej a claimant’s testimony regarding th
severity of his or her symptoms only ietiALJ “makes a finding of malingering based g
affirmative evidence,Lingenfelter 504 F.3d at 1036 (quotirigobbins 466 F.3d at 883),

or if the ALJ offers “clear and convincingagons” for finding the claimant not credible.

Carmickle 533 F.3d at 1160 (quotingngenfelter 504 F.3d at 1036). “The clear an
convincing standard is the most demandmagjuired in SocialSecurity Cases.”
Garrison, 793 F.3d at 1015 (quotingoore v. Soc. Sec. Admir278 F.3d 920924 (9th
Cir. 2002)).

Here, the ALJ first foundhat Plaintiff's medicallydeterminable impairmentg

could reasonably be expectam cause the alleged sympts. (AR 29.) The ALJ then
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found Plaintiff's statementsegarding the intensity, per@sice, and limiting effects of]
the symptoms not entirely credibleld.] because there was madfirmative finding of
malingering, the ALJ was required tooprde clear and convincing reasons for
concluding that Plaintiff subjective complaints we not wholly credible.

ii. The ALJ did not err in discounting Plaintiff's testimony.

At the hearing, Plaintiff testified that sltannot work becaasof chronic fatigue,
which forces her to lie down two torde times per day to try to napld.(at 50.) She
also testified that she suffefeom bone pain in her loweback and legs that is only
improved with rest, which has caused teebecome very sedentaryld.(at 50-52.) At

the same time, Plaintiff tesefd that she cannot sit for mattean 10 to 15 minutes beforg

AY”4

being forced to get up and walk around fwo to five minutes because of lower bagk
pain and numbness in her armdd. @t 51.) This inability tosit due to pain is why

Plaintiff claims she cannalo sedentary work. Id.) In addition tolower back and leg

—

pain, Plaintiff also claimed that she experiences constantip&ier hands and arms thg
is severe without medication dmoderate with medicationid( at 52—-53.)

Addressing her daily activities, Plaintiff stdtthat she is able to do some laundry
and cleaning, but would have stop to rest every 15 minutés about 30 minutes to ar
hour. (d. at 54-55.) Plaintiff was also unablewalk or stand for more than 10 minutgs

at a time or to lift anything faier than a gallon of milk. Id. at 55.) While Plaintiff

D
o

conceded that she can do some fine mantpulauch as buttoning clothes, she claim
that she cannot do such taglepetitively because her firmgevould become numb.ld(
at 56.) Plaintiff also claimed to have muléside effects from her medication including
excessive sweating, nausea, digestive issuggsstipation, drowsirss, and vertigo. Iq.
at 58.)

The ALJ found Plaintiff's tstimony regarding the sewr of her symptoms not
entirely credible because the testimony is:i(itpnsistent with and unsupported by the
medical evidence in theecord; (2) inconsistent with &htiff's treatment history; (3)

inconsistent with Plaintiff's statements; and (4) inconsistent with Plaintiff's daily
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activities and her statementgaeding those activities.ld. at 29-33.)

The Court finds that the ALJ provideceal and convincing reasons supported
substantial evidence for dmsanting Plaintiff’'s testimony. In addressing Plaintiff's
testimony that she suffers from disabling, ¢anslower back and leg pain, the ALJ citg
to objective evidencén the record, which contradicRlaintiff's statements, including
MRI scans revealed only mild degenerativamipes of the uncovertebral joints and fag

joints without significantencroachment of the wew&al spinal canal.ld. at 30, 351.)

Similarly, the ALJ found that there wam objective medical evidence to corroborate

Plaintiff's testimony that she drops objectssae had never reported such symptoms

her doctors. I¢l. at 31.) Even further, several ofaRltiff's treatment records report that

Plaintiff had normal movement in all of her extremities and no ede®ee, €.9., idat
314-15, 623-24, 6228.) In addressing the MRI scans, Plaintiff claims that the ber
MRI scans only rule out onpossible cause of her lowerdkapain (Doc. 15 at 23).
However, the ALJ properly considered thack of objective medical evidence as
relevant factor in determining the severity the claimant's pain and its disablin
effects.” Rolling 261 F.3d at 857.

The ALJ also addressed Plaintiff'sraplaint of “whole body pain” caused by
fiboromyalgia. (AR at 31.) Ahough the ALJ asserted that Plaintiff lackéé symptom
of tender points associated with fioromyalghe ALJ ultimately “g[ave] the claimant thg
benefit of the doubt in fiding fibromyalgia asa severe medically determinabl
impairment in this case . . . .Id{) As the ALJ notes, there i® evidence irthe record
of any tender points or treatment of Plainkjf a rheumatologist. And, the ALJ cited t
treatment records regarding improved fatigured Plaintiff's statements regarding hg
pain being manageable witleatment. Therefore, the Cofirids the ALJ’s treatment of
Plaintiff's fiboromyalgia to be supported by substantial evidence.

The ALJ also examinelaintiff's treatment history and concluded that it “hg
been conservative and routirvehich tends to suggest her impairments are not as se

as alleged.” Ifl. at 31.) As previously describedlaintiff was evaluated by Dr. Mehta|
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who enrolled Plaintiff ina cardiac rehab program.ld(at 683-85.) Furthermore, Dr
Smith advised Plaintiff to continue tteay her symptoms of venous disease with

compression stockings as more aggressive treatments were unnecddsaty670—82.)

Such routine treatments “are not the sort of description and recommendations one|wol

expect to accompany a finding that [Ptdfhwas totally disabled under the ActSee
Rollins 261 F.3d at 856.

Additionally, the ALJ found that Plaintiff’snedications allowe her to function,
which contradicted her testimony that nathirelieved her pain. (AR at 31.) The ALJ
properly concluded that Plaintiff's impairmeriie not as severe aleged by pointing to
inconsistencies between her statements aner @vidence in the cerd. For example,
Plaintiff testified that she experienced sa&féects from her medication including profuse
sweating, digestive issuesd bouts of vertigo. Id. at 58.) However, the objective
medical record shows that Plaintiff repeatedgnied having anydwerse effects of her
medication during multiple medical appointmentsl. @t 444, 450, 487, 491, 496.
Similarly, the record shows Plaintiff's testomy about her response treatment is both
internally inconsistent and contradictedthg medical record. F@xample, in speaking
about her back pain, Plaint$tated that “nothing at theoment” makes her pain better,
but later stated that pain medications grdown her pain to a moderate levéd. @t 51,
53.) The medical record alsndicates that Plaintiff stateat multiple appointments tha
the medication provided henth adequate pain relieihd made her functionald( at 31,
426, 444, 487, 496, 505, 663 Therefore, the ALJ reamably relied on Plaintiff's

inconsistent statements to find that Plaintiff's testimony regarding the severity of he

symptoms is not entirely credibBurch 400 F.3d at 680.

With regard to Plaintiff's daily activite the ALJ properlyfound Plaintiff's
testimony to be inconsistentttv statements Plaintiff madegarding her daily activities.
Plaintiff testified that she could only standwalk for about 10 minutes at a time due (o
her pain and fatigue. (AR at 553he also stated that shengat sit for more than 10 to

15 minutes before being forcemlget up and walk around ftwo to five minutes because
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of lower back pain andumbness in her armsld(at 51.) Plaintiff further testified that
she cannot work because of @hic fatigue that forces her tie down two to three times
per day to try to nap.ld. at 50.) Plaintiff also stated & Functional Report that she hg
not been able to walk rectemnally since June 2011.ld( at 201.) However, the ALJ
cited to a medical report from November 2813, in which Plaintiff's “social history”
indicated that she exercises by walking &vml a half miles four times per weekd. (at

680.) Plaintiff argues that such attempts exercise were part of her cardig
rehabilitation program, and shdutherefore bolster her crbdity. (Doc. 17 at 8.)

“[Dlisability claimants should not be penalized for attetimg to lead norral lives in the

face of their limitations,” and [th&linth Circuit] ha[s] held tht ‘[o]nly if [her] level of

activity were inconsistent with [her] claimidimitations would these activities have an
bearing on [her] credibility.” Garrison 759 F.3d at 1016 (quotirigeddick 157 F.3d at
722 (citations omitted)). In this case, walkifog miles on a consistent basis is direct
inconsistent with Plaintiff'alleged limitations, especially helaim that she cannot work
because she cannot walk mdin@an 10 minutes at a time and her chronic fatigue wh

forces her to lie down fregmtly throughout the day. €hefore, the ALJ properly

weighed this fact in assesgiPlaintiff's credibility.

However, the ALJ’s reliance on specifia@ments made by Plaintiff about he

daily activities in a Functional Rert failed to meet the reqed level of specificity.
With regard to Plaintiff's daily activitieghe ALJ cited to a Functional Report (AR &
197-204), in which Platiif stated that she drives herdki to school, does laundry, pay
bills, helps her children witkheir schoolwork, prepares meals, performs light cleani
occasionally goes to the store alone, gmesnedical appointments alone, and has
problems counting changeld( On the other hand, Plaintiff also reported that she
unable to write for more than a few minutes@mispend more than a few minutes on t
computer because herrfus would go numb. Id. at 197.) Additionally, Plaintiff stated
that she relies on her children to asdigr with cooking, ptting away laundry,

vacuuming, cleaning bathrooms, taking cafepets, carrying heavy groceries, ar
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sometimes getting off @on the toilet. Ifl. at 197-201.) Therefe, unlike the ALJ’'s

earlier discussion of the November 25, 2033ore which identified specific facts in the

record that conflicted with Plaintiff's testony, the ALJ providetho connection between
these activities and any particular symptom testimo8ge Burrell v. Colvin775 F.3d
1133, 1138 (9th Cir2014) (rejecting ALE credibility determing@on where “the ALJ
stated only—in passing . . . ‘dt Claimant’'s self-reports were inconsistent in sof
unspecified way with her tBsiony at the hearing”). Thughis portion of the ALJ's
reasoning is not supported by substantial evidence.

Overall, there is evidencé¢hat both detracts fronand supports the ALJ’'s
conclusion that Plaintiff'sstatements regarding the intéps persistence, and limiting
effects of the symptoms are not entirely créglibAs detailed above, the ALJ provide
several clear and convincimgasons supported by sulbygtal evidencefor discrediting
Plaintiff's testimony. Therefore, despite nse errors, the ALJ's determination i
supported by substantial evidenand free of harmful errorSee Molina 674 F.3d at
1115 (“several of our casesveaheld that an ALJ’'s errovas harmless where the AL,
provided one or more invaliceasons for disbelieving aatinant’s testimony, but alsg
provided valid reasons thaewne supported by the record”).

Accordingly,

IT IS ORDERED that the Commissionertdecision is affirmed.

IT IS FURTHER ORDERED that Clerk of the Coarshall enter judgment
accordingly and terminate this action.

Dated this 30th daof March, 2017.

JEn__

Honbrable Johri Z. Bade
United States Mgistrate Jude
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