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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Theodore R Rushing, No. CV-15-02484-PHX-ROS
Petitioner, ORDER

V.

Charles L Ryan, et al.,

Regpondents.

On May 2, 2017, Magistrate Juelglohn Z. Boyle issued a Report ar
Recommendation (“R&R”) recommending thetipen for writ of habeas corpus be
denied. Petitioner filed objections to tR&R as well as a motion to stay furthg
proceedings while he returndd state court to exhaust certain claims. Petitione
objections are without merit and it would betils for him to return to state court
Therefore, the R&R will be adopted inlifand the petition dismissed with prejudice.

The R&R recounts the bagiound concerning Petitioner&iminal trials and his

post-trial filings. Petitioner did not object that background and the Court will adopt |i

in full. In brief, Petitioner sbt and killed an indiidual during an alteation in a parking
lot. Petitioner was charged tWi first-degree murder anfive counts of aggravated
assault. At the end of hisigmal trial, the jury convictedPetitioner of three counts of
aggravated assault and one count of theetesgluded offense of disorderly conduc

The jury acquitted Petitioner afne count of aggravated aska The jury could not,
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however, reach a verdict on the murder charfgetitioner was then retried on the murder
charge and he was convicted of the lesseluded offense of nmslaughter. Petitioner

was sentenced to the presumptive sentence for the mamsiaagnviction and mitigated

terms on the other convictions. Because ttie court ordered the sentences to ruin

consecutively, Petitioner’s total senteneas approximately twenty-five years.

Petitioner filed a direct appeal but hisne@tions and sentences were affirme

Petitioner also filed three petitions for post-catian relief in state court, none of whickh

were successful. Petitioner eventually file ttederal petition, asserting seven groun
for relief. The R&R concludea few of those grounds wenmt exhausted but, even i
the merits could be reached al of the grounds, none afiem meet the high bar fo
obtaining relief. Petitioner filedbjections, largely rearguingelpositions he asserted i
his petition. Petitioner also filed a motionekang to stay thesproceedings while he
returned to state court to exhaust some of his grounds.

I. Ground One—Juror Qualification

Petitioner’s first ground for relief involveane of the trial jurors allegedly being

unqualified to sit on one dhe juries. The R&R construes this claim as exhausted

and

analyzes it on the merits. The R&R deled Petitioner as arguing the juror was not a

resident of Maricopa County dntherefore, was ineligible tsit based on Arizona law.

The R&R concludes that is not a viable bdsisfederal habeas reli. In his objections,

Petitioner explains the R&R misinterprets higgument. Petitioner explains he is n

arguing the juror's presence violated Ariaotaw but that the jor's presence meant

Petitioner was “denied theght of a 12 person jury.” (@c. 55 at 4). Regardless of

Petitioner’s exact claim, he is not entitled to relief.

The R&R correctly concludes Arizonawa not federal law, required the trial
jurors be residents of Maricopa Countyhis argument likely is unexhausted but the

Court can reject the argument on its mentdwithstanding the exhaustion issue. 28

U.S.C. § 2254(b)(2) (“An application for a #vof habeas corpus mae denied on the

merits, notwithstanding the failure of the &pant to exhaust the meedies available in
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the courts of the State.”). Petitioner hast cited any federal law imposing such

residency requirement. Moreover, federal law states a potential defect in a |t

gualification to sit does not impact the validdy the verdict. Ths, even assuming the

juror was not qualified toitsbased on residency, thiatnot a basis for reliefSee Kohl v.
Lehlback, 160 U.S. 293, 301 (1895) (juror’s lack citizenship did not violate federa
constitution).

As for Petitioner's argument that tisexth Amendment required a twelve-persg
jury, that is incorrect. Again, this argument likely is urex$ted but it is easiest tq
address it on the merits. “[U]nder the Sixth Amendment to the United States Consti
a defendant in a criminal casesharight to a jury trial, but #t does not even mean that
state is required to use the traditional weeperson jury. Variations are permitted
Lambright v. Sewart, 191 F.3d 1181, 1184 (9th Cir999). Provided a criminal jury
consisted of at least sipersons, there is no fadé constitutional issue.ld. Under
Petitioner's own argument, higiry had eleven persons.Therefore, even assuming
Petitioner was only convicted by a jury efeven persons, that does not establish
violation of his federal rights.

II. Ground Two—Aggravated Sentence

Petitioner's second groundrfeelief involves his belief that his sentences violat
federal law because the trial court’s sentegaecision was baseth aggravating factors
not found by the jury. In addressing thasgument, the Arizona Court of Appes

explained why it was baseles3he obvious flaw in [Petitiner's] argument is that the

trial court did not impose angggravated sentences; [Petiter] received a presumptive

prison term on the manslaughtconviction and mitigateghrison terms on his othel
convictions.” Sate v. Rushing, No. 1 CA-CR 09-0601, 2011 WL 5299384, at *7 (Ari
Ct. App. Nov. 3, 2011). ThR&R believes this claim shouloe addressed on the merit
but agrees with the Arizona Court of Appeals there was no sentencing error bg

Petitioner did not receive gravated sentences.

In his objections, Petitioner seems to make arguments. First, he claims the
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trial court found aggravating circumstanceatthhemoved the possibility of receiving thg

minimum sentence.” (Doc. 55 at 5). Asdcond, the trial court impermissibly foun

aggravating factors to justify imposition obrtsecutive sentences. Neither argument i

persuasive.

On the first argument, Petitioner has established imposition of a presumptiy
sentence violated his federal rights. Ugmeing convicted of manslaughter, Petition
was eligible for the presumptive 10.5 year sentence. The trial court imposec
sentence and the failure to impose lesantithe presumptive raises no feder
constitutional issue. In othavords, upon being convicteof manslaughter Petitionel
was exposed to a sentence of 10.5 yedtsowt the need for any additional factua
findings. The fact that Petitioneeceived that sentence, ieat of a lesser sentence, do
not violate federal law.Cf. Alleyne v. United States, 133 S. Ct. 21512160 (2013) (trier
of fact must find “any facts thahcrease the prescribed rangef penalties to which a
criminal defendant is exposed”) (emphasis added).

On the second argument, Petitioneaimis the trial court found aggravatin
circumstances and then relied on thatirtgpose consecutive, instead of concurre
sentences. But the decision whether to ilposnsecutive or concurrent sentences
within the trial court’s discretionSate v. Cota, 272 P.3d 1027, 1043 (Ariz. 2012). An
there is no federal right to have that discreteéxercised in a particular way. Thus, th
decision to impose consecutive segesis not a basis for relief.
[ll. Ground Three—Impeachment by Convictions

Petitioner’s third ground involves use of his convictions from the first trial

impeach his testimony duringeahsecond trial. The R&Roncludes this ground was

unexhausted and, in any event, fails undésteg law. In his objections, Petitioner dog
not establish this ground was exhaustédstead, he focuses on his argument that
state’s use of his convictions was improper.

The R&R is correct that this ground svanexhaustedna, therefore, Petitioner is

not entitled to relief. But even if it had d® exhausted, the fundamental flaw
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Petitioner’'s argument is that, as of his sectirad, he had been owicted of the crimes
used to impeach his testimony. Having beenvicted, the state was free to use thg
crimes to impeach his testimongee United States v. Smith, 623 F.2d 627, 630 (9th Cir
1980) (permissible tase convictions for impeachmentsgée convictions not yet being
final). There is no bar on um) non-final convictions to ingach a witness. Petitioner i
not entitled to relief on this ground.

IV. Grounds Four and Six—Prosecution’s Comments

Petitioner's fourth ground involvesllegedly improper statements by the

prosecutor during closing arguments and giidh ground involves statements by th
prosecutor during trial that Bgoner had a duty to retreaffThe R&R concludes both of
these grounds fail on their merits. Petition@tgections do not identify any error in th
R&R’s analysis.

As explained by the Supreme Cou#,prosecutor’'s improper comments will b
held to violate the Constitutioanly if they so infected #h trial with unfairness as to
make the resulting convictiondenial of due process.Parker v. Matthews, 567 U.S. 37,
45 (2012) (quotation marks and citation omitted@he statements at issue fell well shg
of this demanding standard #sy were made, in parip respond to Petitioner’'s owr

arguments during trial. And even acteg Petitioner's current position that th
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comments were in error, they mea very small portion of the trial and cannot be viewed

as “infect[ing] the trial with unfairness.ld. The statements, therefore, are not a basis
relief.
V. Ground Five—EXxclusion of Evidence

Petitioner’'s fifth ground involves theidat court’s refusalto admit evidence
regarding the victim’s tattoo qrior convictions for armerbbbery. The R&R concludes
this claim was unexhausted lal$o fails on its merits. Bgoner’s objections address thg

exhaustion issue by claiming Hassumes” his appellate counsel exhausted this clg

As for the merits, the objections statiee R&R misconstrues the basis on whig

Petitioner sought to intrate the evidence.
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Petitioner's assumption regarding exhaustion is incorrect. There is no indic
counsel presented the exclusmiithe evidence as a matterfetleral law. (Doc. 13-2 at
266). Therefore, the ground is unexhaustdlut even if it had been exhausted, th
ground fails. Regardless efhy Petitioner wished to indduce the tattoo and prio
convictions, Petitioner has not identifiedyaSupreme Court aubrity mandating the
admission of this evidence. ThereafpPetitioner is not entitled to reliekee, e.g., Moses
v. Payne, 555 F.3d 742, 757 (9th Cir. 2009$upreme Court has not established
“controlling legal standard” for admission ortain evidence whertrial court must
exercise its discretion).

VI. Ground Seven—Lesser-included Offense

Petitioner's seventh ground involves thaltcourt’s failure to instruct the jury

atiol

e

regarding a lesser-included offense. TheRR&ncludes this claim was unexhausted and

fails on the merits. The objections clathre ground was exhausted and that the R4
again misconstrued the argument Patiér is attempting to make.

Having reviewed the record, Petitioner did aghaust this claimThus, the Court

need not address the merit8But assuming it had beesxhausted, Petitioner is not

entitled to relief. According to Petitioner, ttreal court erred by ging a lesser-included

instruction or, in the altertiae, the trial court erred by ngjiving every possible lessert

included instruction. Petitionedoes not cite any authorigstablishing itviolated his
federal rights for the trial court to instrutte jury on a lesser-inatled offense. And to
the extent Petitioner believes other lesser-inatliohstructions shoultlave beermgiven,
“the failure of a state trial court to insttuon lesser includedffenses in a non-capital
case does not present a fedl@@nstitutional question.”"Windham v. Merkle, 163 F.3d
1092, 1106 (9th Cir. 1998). Thus, Petitioreenot entitled to relief on this ground.
VII. Stay for Further Exhaustion

Petitioner filed a motion seeking a staytloése proceedings while he returned
state court to exhaust some of his grountlse Court has discretn to stay proceedings
in such circumstancesRhines v. Weber, 544 U.S. 269, 276 (®5). But a stay is
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appropriate “only in limited circumstarge where “there was good cause for th

petitioner’s failure to exhaust hdaims first in state court.”ld. at 277. Petitioner has

not established good cause to impose a shgreover, any return to state court would

be futile in that the groundat issue will be procedurally barred. Thus, rather th
returning to state court to attempt to exhaust, Petitioner shoave attempted to
establish cause and prejudice to allfmw consideration of his groundsSee Cooper v.

Neven, 641 F.3d 322, 327 (9tiCir. 2011) (“[l]f a claimis unexhausted but stats
procedural rules would now beonsideration of the claim, i$ technically exhausted bu
will be deemed proceduha defaulted unless the pwoner can show cause an(
prejudice.”). In any eventhe Court has determined alf Petitioner’'s grounds fail on
their merits, rendering the exhaustion issudauant. In these circumstances, no stay|
appropriate.

VIIl. Summary

Many of Petitioner’'s grounds for reliefeaunexhausted and has not established
any plausible basis to exculsis failure to exhaust. Buaven overlooking the exhaustiol
issue and addressing the grounds on theiitsp&etitioner has not established a violatic
of federal law. Given that all his grounds fail regardless of the exhaustion issue, th
no need to stay this case.

Accordingly,

IT IS ORDERED the Report and Recommendation (Doc. 5IAOPTED IN
FULL. The petition for writ of habeas corpusD&ENIED. The Clerk of Court shall
enter judgment in favor of Respondents.

IT IS FURTHER ORDERED the Motion to Stay (Doc. 54) BENIED.

IT IS FURTHER ORDERED that a Certificate of Appealability and leave f{

proceed in forma pauperis on appeal REENIED because dismissal of portions of th
petition is justified by a plain procedural band jurists of reason would not find th
procedural ruling deltable and other portions of thetpien do not make a substantia

showing of the denial of a constitutional right.
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IT IS FURTHER ORDERED the Motion to Publish (Doc. 43) GRANTED.
Dated this 22nd day of November, 2017.

Senior Unlted States District Jyel




