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echnologies Incorporated et al v. Enhanced Life Water Solutions LLC et al Doc. 1

wO NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

America Greener Technologies Incorporatedjo. CV-15-02491-PHX-JJT

etal.,
ORDER
Plaintiffs,

V.
Enhanced Life Water Solutions LL&,al.,

Defendants.

At issue are Plaintiffs and Counterdadants America Green&echnologies Inc.,

America Greener Technolodyorp., and AGT Software Irie Motion to Dismiss (Doc.

138, MTD), to which Defedants and Counterclaimahf&nhanced Life Water Solutions

LLC, Bruce Barker, Kathleen Barker, Brian Barker, Jane Doe Barker, Steven C
Melissa Clausi, Gary Wilsonfammie Wilson, and Unknown Parties filed a Respor
(Doc. 139, Resp. to MTD), and Plaintiffsveafiled a Reply (Doc142, MTD Reply); as
well as Defendants’ Motion for PermissionAmend CounterclainiDoc. 140, MTA), to

which Plaintiffs filed a Rgsonse (Doc. 143, Resp. to M), and Defendants filed a
Reply (Doc. 144, MTA Reply). During the pemady of these motions, Plaintiffs havs
filed a Motion to Amend/Correct the Firdimended Complaint (Doc. 159), which th
Court will resolve here as well. The Coumds these matters appropriate for decisi
without oral argumenee LRCiv 7.2(f).

' Counterclaims are brought only on bihsf Enhanced Life Water Solutions
LLC, Bruce Barker, and Gamyilson, against only America &ener Technologies Corp.
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l. BACKGROUND

Plaintiffs filed their Complaint (Dac 1) and application for Temporary
Restraining Order and Preliminary Injunctiono® 2) on Decembed, 2015. Plaintiffs’
Complaint asserts clais for patent infringement (of &htiffs’ Patent No. 8,477,003
(“Patent ‘003")), breach of contract, breacluéghe implied covenandf good faith and
fair dealing, conversion, wmt enrichment, tortious terference with contractua
relations, unlawful and unfair business tradactices, aiding and abetting the same, 3
civil conspiracy claims. (Doc. 1.) Defenda filed their Answer and Counterclaim o
December 30, 2015. (Doc. 33.) Defendants’ Counternclalleges similar actions of
breach of contract, breach of the implied cwuwet of good faith anthir dealing, unjust
enrichment, intentional interference wittontractual relations, and unpaid wags
(Doc. 33.) Defendants also filed a Motion tesiss three of Plaintiffs’ state law claim
(Docs. 34-35) on December 30, 2015aiftiffs filed an Amended Complaint on
January 15, 2016 (Doc. 50) and Defendants filed their Amended Answer
Counterclaim on January 17, 2016 (Doc. 52).
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Plaintiffs’ application requested thatktiCourt issue a temporary restraining order

(“TRO”) and preliminary injunction to “enjn Defendants from their current action
which include infringement of Plaintiffs’ pate rights, misappropation of Plaintiffs’
trade secrets, violation ofdéhconfidentiality clases of their employment agreement al
the unjust enrichment of Defdants.” (Doc. 2 at 1-2.)

On January 28, 2016, the Court heldpreliminary injunction hearingsde
Doc. 82), at which time Plaintiffs’ counselfammed the Court that the hearing would &
limited to patent infringemenand violation ofthe confidentiality and nondisclosurs
agreements. (Doc. 85, Tr. at 14.) The wvastjority of the heang focused solely on

Plaintiffs’ patent infringement claimS¢e Doc. 85.) The Court anplarties also received

the report of a Court-appdad neutral expert who inspged the accused device and

opined that the device did not infringe Btaintiffs’ patent. (Doc. 82.) On March 23
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2016, the Court entered an Order denying Plaintiffs’ Application for TRO
Preliminary Injunction. (Doc. 114.)

The Court denied Defendants’ Motion@asmiss (Doc. 51) o\pril 19, 2016, as
moot in light of Plaintiffs’ Amended Complta (Doc. 125.) The Cotiheld a Rule 16(f)
Scheduling Conference on June 1, 2016 (88) and issued its subsequent Schedul
Order on June 24, 2016 (Doc. 135).

On August 31, 2016, Plaintiffs filed ehcurrent Motion to Dismiss their owr
claims against Defendants under Federal RokeCivil Procedure 41(a)(2). (Doc. 138
Defendants responded to Plaintiffs’ Motion Besmiss (Doc. 139), and then filed th
pending Motion to Amend (Doc. 140), seekithe Courts’ leave to add a claim for
declaration that Plaintiffs do not own th@03 Patent and that Defendants have 1
infringed on the same.

During the pendency of these MotionsaiRtiffs filed a Motion to Amend/Correct
their First Amended Complaindgain seeking to remove Count | for patent infringemd
and Count VII for unlawful and unfair businemsd trade practice, and amend Count Il
include an additional contract. (Doc. 159.)

Il. LEGAL STANDARD
Under Rule 41(a)(2), an action may be dgsed at the plaintiff's request only by

a court Order. A motion to dismiss underl®41(a)(2) is committed to the soun

discretion of the CourGams v. Beech Aircraft Corp., 625 F.2d 273, 277 (9th Cir. 1980).

A court should freely grant a Rule 41(a){ption for voluntary dismissal unless the

defendant shows thatei will suffer legal prejudice as a resubmith v. Lenches, 623
F.3d 972, 975 (9tiCir. 2001). “[L]egal prejudice’ means ‘prejudice to some leg

interest, some legal clainfjpr] some legal argument.’Id. at 976 (quotingWestlands

Water Dist. v. United Sates, 100 F.3d 94, 96 (9th Cid996)). For example, prejudice

may be the loss of a federal famuthe right to a jury trialpr a statute-of-limitations
defenseWestlands Water Dist., 100 F.3d at 97. Legal prgjice does not result becaus

the dispute remains unresolvdtere is a threat of futurgigation, or a plaintiff may
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gain a tactical advaage by the dismissahmith, 263 F.3d at 976. Nor does the expen
incurred in defending against a lawtsamount to legal prejudic&Vestlands Water Dist.,
100 F.3d at 97. Prejudice can, though, incltithe defendant’s féort and expense of
preparation for trial, excessive delay and latkliligence on the paf the plaintiff in
prosecuting the action, . . . and the fa@t a motion for summary judgment has be
filed by the defendantRatkovich v. SmithKline, 951 F.2d 155, 15&th Cir. 1991).

Unless otherwise stated, a dismissal undale 41(a)(2) is without prejudice
While a dismissal without prejudice is the ddfgosition stated ifRule 41(a)(2), courts
maintain broad discretion whether to diseian action with awithout prejudiceHargis
v. Foster, 312 F.3d 404, 412 (9th Cir. 2002).
lll.  ANALYSIS

A. Voluntary Dismissal

Plaintiffs move to dismiss their ctas primarily due to their decision td

discontinue the prosecution of their patelaim because of economic concerns and |

information received in litigting that claim—both from the Court and the Couf

appointed neutral expert. (MTBt 4.) Plaintiffs contend that without Plaintiffs’ pate
infringement claim, this Court no longenaintains pendent jurisdiction over th
remaining claims. (MTD at 4.) Further, Ri&ffs note that because their action w4
originally filed in federal court, this @ot would not have # ability to remand the
remaining claims to state court, therefaemanding dismissal. (MTD at 4-5.)

Plaintiffs argue that dismissal of theiction would not prejudice Defendants 4

they will no longer ned to defend against Plaintiffpatent infringement claim and will

suffer no tactical disadvantage from resuming ¢hse in state court, and that Plaintiffs

will stipulate to this Court’'sScheduling Order (Docl35) being entered in that forum.

(MTD at 5.) Defendants respond that theyl suffer plain legal prejudice, primarily dug

to the time and effort expended and cosisurred in defending Plaintiffs’ patent
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infringement claim and the uncertainty thabuld accompany the alleged lack of
resolution of that patent claim. (Resp. to MTD at 2.)

The Court will dismiss Platiffs’ claims, but not precisely as requested. Instead,
the Court will dismiss Plaintiffs’ patent ctai with prejudice. As the parties are awarg,
issues regarding the patentrevdneavily litigated before ih Court—including in a full-

day evidentiary hearing on Plaintiffs’ Mot for TRO and Preliminary Injunction, les

(72

than an hour of whicfocused on anything other than th&ent infringement claim. The
parties also took part in accelerated disgyg\yre-hearing, which was similarly focused
on infringement contentions. Further, dismissdth prejudice addresses, in pari,
Defendants’ contention that Plaintiffs areum shopping and shoultbt be permitted to
re-raise issues heavily litigatéu a federal forum. It alsaddresses Defendants’ concern
that Plaintiffs are attempting to elsesvh rectify their failure to produce claim
construction statements in accande with the Scheduling Order.

Defendants also cite their need for a “sab8ve resolution” (Rsp. to MTD at 7),
(MTA at 2), even though the tesolved nature of a claim éxplicitly excluded from the
definition of legal prejudiceSee Smith, 263 F.3d at 978Dsuna v. Bank of Am., No. CV-
11-01147-PHX-GMS, 2012 WL887448, at *1 (D. Ariz. Oct. 15, 2012) (Ninth Circu][

law is clear that “the threat of future litigan is not a ground for prejudice that warran

~—+

S
denial of a Rule 41(a)(2) motion for voluntary dismissalChavez v. Northland Grp.,
No. CV-09-2521-PHX-LOA, 2011 WL 317482, at *4 (D. Ariz. Feb. 1, 2011) (“The fact
that dismissal is with prejuck, such that Plaintiff's clais cannot be reasserted in
another federal suit, supports a finding tthegt dismissal will cause no legal prejudice.”).
All of Defendants’ cited precedeistinapposite: the case is rabbse to trial; preparations
thus far have gone towards resolution @& thfringement claim and any adverse rulings
by this Court have been largely directedtla¢ claim (which will be dismissed with

prejudice and Defendants wilbt face further litigation in it regard); and motions fot

? Defendants’ ResEonse to Plaintiffglotion to Dismiss does not contain page
numbers as required by Local Rule of CIV_r‘pcedure_?.l(b)(%j). Accordingly, the Couy
refers to pages as identifiedthre electronic filing running header.

—t+
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summary judgment have not been filed. &k#h the Court dismisses this claim wit
prejudice, Defendants will nauffer plain legal prejudiceésee Westlands Water Dist.,
100 F.3d at 97 (finding lackf legal prejudice where plaiffs filed a motion for
voluntary dismissal within a month of faifj to obtain a preliminary injunction and

before defendants filed motis for summary judgment).

The remaining state law claims, however, will be dismissed without prejudice.

p ==

As

discussed below, the Court fanger has pendent jurisdiction after dismissing the patent

claim. The parties’ discovery and motion pree, as well as thpreliminary injunction
hearing itself, were overwhelmingly focused saues other than of the state law clain
Litigating the unanalyzed claims in anotherum—should Plaintiffschoose to refile
those—does not constitulegal prejudice.

B. Motion to Amend

Defendants next argue that if the Cowdre to grant theiMotion to Amend, it
would retain federal jurisdiction over the tiga. (Resp. to MTD at 12; MTA at 2-4.)

Federal Rules of Civil Procedure 15(3)f2ovides a party may amend its pleadir
only with the opposing party\written consent or the courtiesave. While the decision tg

grant or deny a motion to amersdwithin the discretion of #hdistrict court, “Rule 15(a)

declares that leave to amend ‘shall be frgghen when justice so requires’; this mandate

Is to be heeded.Foman v. Davis, 371 U.S. 178, 182 (1962). “In exercising i
discretion[,] . . . ‘a court must be ged by the underlying purpose of Rule 15—
facilitate decision on the merits rather th@nthe pleadings or thenicalities . . . . Thus,
‘Rule 15'’s policy of favoring amendments pteadings should be applied with extren
liberality.” Eldridge v. Block, 832 F.2d 1132, 1135 (9th Cir. 1987) (internal citati
omitted).

The liberal policy in favor of amendments, however, is subject to Sq
limitations. The Supreme Court$astablished that motions to amend should be grat
unless the district court determines that ¢heals been a showing: ¢1) undue delay; (2)

bad faith or dilatory motivesn the part of the movant; (3epeated failure to cure
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deficiencies by previous amendments; (4) undrggudice to the opposing party; or (5

futility of the proposed amendmentoman, 371 U.S. at 182. “Generally, this

determination should be perfoech with all inferences ifavor of granting the motion.”
Griggsv. Pace Am. Group, Inc., 170 F.3d 877, 88(®th Cir. 1999).

Here, the Court finds undue delay, adddeants had nearly a year to file the
declaratory claim and failed to add it in previous iterations. Defendants’ claim that

was “no need to seek the regted declaration” until now (VA at 4) is unpersuasive

Defendants often, if not standardly, fitae exact claim Defendants now assert |i

response to a patent infringement actione T®ourt also finds futility as Plaintiffs’

infringement action is dismissed with prejeeli Further, it appears the sole reason

filing that claim is to create jurisdictioand remain in federal court. While openly

admitted, and therefernot in bad faithper se, it is nonetheless an improper use
amendment via Rule 15(a)(2). Moreover, one of Defendants’ primary contentions-
disallowing amendment would thrust the antinto legal limbo without resolution—is
not present when, as here, the patent claidisisissed with prejudice. Defendants als
fail to provide any authority holdinthat an attemptio maintain thestatus quo—nboth in
terms of posture and forum—is a proper use of Rule 15(a)(2).

Even were this Court to allow Bmndants’ amendment post-dismissal
Plaintiffs’ patent claim and retain jsdiction over Defendants’ counterclaim fag
declaratory judgment, “the question in eaclse@ whether the facts alleged, under
circumstances, show that there is a suliEthcontroversy between the parties havi
adverse legal interests, of sufficient immegiand reality to warrant the issuance of
declaratory judgment."Medimmune, Inc. v. Genentech, Inc., 549 U.S. 118, 127 (2007
(quoting Maryland Cas. Co. v. Pac. Coal & Oil Co., 312 U.S. 270, 273 (1941)). Thq
party who claims declaratory judgment jurcdtbn bears the burdenf showing that
“such jurisdiction existed at the time the otafor declaratory relief was filed and that
has continued since.” Benitec Australia, Ltd. v. Nucleonics, Inc., 495 F.3d 1340, 1344
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(Fed. Cir. 2007) (citingxeffel v. Thompson, 415 U.S. 452, 458.10 (1974) (emphasig
added)).

Following the dismissal of Plaintiffshatent claim with prejudice, there is n
longer a substantial patent infringemeobntroversy between the parties. Whi
Defendants make much of the existenceadlive controversy, dismissing Plaintiffs
patent-based claim with prejigd—in accordance i the first-filed Motion to Dismiss,
and prior to even deciding Defendant$otion to Amend—extinguishes tha
controversy. As a result, tlm®ntroversy will not reur, and a declaratpjudgment is not
warranted.Medimmune, 549 U.S. at 127. Further, asaRiiffs note, the Declaratory
Judgment Act is not an independent bdsrsfederal jurisdicton and the validity and
alleged infringement of Plaintiffs’ patenteathe only bases for a federal remedy in tf
action. (Reply at 6 (citingNavajo Nation v. Peabody Coal Co., No. CIV-93-2342-PCT-
SMM, 2009 WL 806636, at 10 (D. Ariz. Mar. 26, 200§.) This serves as ar
independent reason to deny Defendants’ Motion to Amend.

C. Pendent Jurisdiction

Defendants contend that even if Pldfstipatent infringement is dismissed, and

their Motion to Amend denied, this Court shoudtiain the claims,antinuing to exercise

supplemental jurisdiction ovéhe state law actions. (Regp.MTD at 8-12.) Defendants

e

1S

urge this Court to retain jurisdictiohased on judicial economy, convenience, and

fairness. (Resp. to MTD at 8.) Because @waurt no longer has fedd jurisdiction, and

otherwise lacks diversity jurisdiction, th€ourt must decide whether to exercig

supplemental jurisdiction over Plaintiffgemaining state law claims. 28 U.S.d.

88 1367(c)(3), 1331, 136a); 35 U.S.C. 88 281, 1332(a)(1).

“The district courts may decline texercise supplemental jurisdiction over
claim . . . if ... the district court haismissed all claims ovewvhich it had original
jurisdiction.” Martin v. Kamalu-Saggs, 87 F.3d 1320 (9th €i1996) (citing 28 U.S.C.
8§ 1367(c)(3)). Indeed, “in the usual case inichhall federal-law claims are eliminate(

before trial, the balance of factors to bensidered under the pendent jurisdictic

-8-
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doctrine—judicial economyconvenience, fairness, ancbmity—will point toward
declining to exercise jurisdiction ew the remaining state law claimsld. (citing
Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343350 n.7 (1988)).

Accordingly, unless *“considerations qtidicial economy, convenience an
fairness to litigants” weigh in favor of thexercise of supplemental jurisdiction, “
federal court should hesitate to eniee jurisdiction over state claimsUnited Mine
Workersv. Gibbs, 383 U.S. 715, 726 (1966).

Considering these factors, the Courtliohes to exercise supgmental jurisdiction
here. First, comity strongly favors decliningigdiction, as Plaintiffs would now procee
exclusively on state law breach of contrdwmigaches of the impliecovenant of good
faith and fair dealing, conversion, unjugnrichment, tortious interference witl
contractual relations, unlawful and unfairsiness trade practices, and civil conspira

claims. Defendants’ counterclaims will alsodexided solely based on state law. Seco

judicial economy similarly favors decliningrjadiction, as the proceedings before this

Court have largely, if not exclusively,dosed on the patent infringement claim and t
Court has not performed any substantive |legallysis of the remaining state law claim
Lastly, considerations of convenience danness do not favor exercising supplemen
jurisdiction; given the early stage of the stdw claims’ litigation, proceeding in stat
court would not be unduly inconviemt or unfair to DefendantSee Cohill, 484 U.S. at
351 (“When the single federalvlaclaim in the action was elimated at an early stage i
the litigation, the District Court had a positd reason to choose not to continue |
exercise jurisdiction.”). Because the balaontdactors disfavor exercising supplement
jurisdiction, the Court declines to do so here.

Defendants’ cited precedent for theoposition that this Court can maintai
jurisdiction over purely statclaims without diversity jisdiction after dismissing the
federal subject matter claim agasily distinguishable as the parties partook in exped
discovery almost solely focused on the patent infringement claghthave not presented

the remaining claims to theo@rt, for settlement or otherwise. Plaintiffs’ cited cases

-9-
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far more analogous and furthearrant restraint in exesing supplemental jurisdiction
(MTD Reply at 2-3 (citingMestlands Water Dist., 100 F.3d 94Navajo Nation, 2009 WL

806636, at * 10;9mith, 263 F.3d 972).) Moreover, Defeants’ drivingconcern, as
discussed above—that Plaintitise attempting to forum sh@Resp. to MTD at 7-8)—is
not borne out by the focus tie litigation to this pointWhat is borne out by litigation
tactics to this point is that Defendants araploying them to try and remain in feder;
court by attempting to create subject matterspiation. Defendants had nearly a year
file a declaration action coterclaim, but waited until the day of their Response
Plaintiffs’ Motion to Dismiss tado so. Indeed, Defendantshevdescribe their Motion to

Amend as “recently filed” in their response Rtaintiffs’ Motion to Dismiss (Resp. to

to

to

MTD at 12), in-fact filed that Motiorafter their Response. This course of conduct and

characterization implies improper litigation ti@s and forum shopping far more than ar
of Plaintiffs’ alleged conduct. Defendants adihi¢ir desire for the @ to remain in a
federal forum in their Motion tdmend (MTA at 2), while th@laintiffs state that, should
the Court continue to exerciggisdiction over their statewaclaims, Plaintiffs are “more

than happy to litigatenbse claims in this @urt.” (Reply at 5).

Accordingly, absent exceptional circuistes, it is “generally preferable” fof

district courts to decline exercising supptantal jurisdiction whernhe state law claims
are dismissed before trigHarrell v. 20th Cent. Ins. Co., 934 F.2d 203, 205 (9th Cir
1991). The Court will do so here.

D. Attorneys’ Fees and Costs

Defendants contend that if this Coutismisses any claims, it should awal
Defendants the reasonable attorneys’ fewb @sts they have incurred in defending t
dismissed claims. (Resp. to MTD at 12.) Pi#is respond that theyot did bring their

patent infringement action in Bdaith and that there is no basis for such a finding. (M’

Reply at 9.) Indeed, the payment of fees isa@rerequisite to a Rule 41(a) dismissal.

Sevedoring Servs. Am. v. Armilla Intern. B.V., 889 F.2d 919, 92(19th Cir. 1989) (“no

circuit court has held that payment of tbhefendant’'s costs and attorney fees is

-10 -
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prerequisite to an order arting voluntary dismssal”). Additionally, the Ninth Circuit

has held that Rule 41(a)(2) “in itself is ngpecific statutory authority’ for the impositior
of sanctions against an attorneliéckethorn v. Sunan Corp., 992 F.2d 240, 242 (9th Cir
1993) (quotingHarrisv. Marsh, 679 F. Supp. 1204, 13{E.D.N.C. 198)). “Given the

presumption that an attorneygenerally not liable for fees wgds that prospect is spelle
out, it would be incongruous to conclude fréime broad language of [Rule] 41(a)(2) th
an attorney could be sanctioneddaythority of this rule alone Meckethorn, 992 F.3d at
242. Thus, the Court would rmoally require an independent basis to impose fees

costs as a condition of voluntary dismisdal. Other courts within this Circuit have
agreedSee, e.g., Burnette v. Godshall, 828 F. Supp. 1439, 1443 (N.D. Cal. 1993) (“Sin
the . . . cause of action hasebedismissed with prejudice, st8 and attornefees cannot
be awarded to Defendants because there ftaoe risk of litigdion,” but noting that
sanctions could be imposed undedé&m®l Rule of Civil Procedure 119e also Seinert

v. Winn Group, Inc., 440 F.3d 1214, 1222 (10th Cir.G8) (“if the dismissal is with
prejudice, attorney fees maybe imposedder Rule 41(a)(2) only in exceptiona
circumstances”) (internal quettton omitted). No exceptionalrcumstances warrant suc

sanctions here.

As Plaintiffs note, the Court has alreaalysessed Plaintiffs with a portion of tT
n

costs and expenses incurred by Defendamtslefending against Plaintiffs’ pate

infringement claim. (Doc. 126.) Further, thi®@t does not find that Plaintiffs acted i
bad faith or unfairly in bringig their patent claim or that there is evidence of grt
injustice or fraud warranting attorneys’ feesamsts; Plaintiffs have alleged since th
lawsuit’s inception that thiaction was their only recourge determine infringement.
Defendants have not provideshy other independent autfigrunder which this Court
may impose sanctions. Nor habefendants even alleged gross injustice, fraud, or cle
wrong doing.See Maurice A. Garbell, Inc. v. Boeing Co., 546 F.2d 297 (9th Cir. 1976
(noting attorneys’ fees in patent cases/rha involved only upon a finding of bad faith

or inequitable conduct which would make ibgsly unjust for a party to be left with
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litigation expenses). To ¢hdegree Defendants wish tcoger fees and costs based ¢n
the claims dismissed without prejudice, thebility to do so is not hindered by thij
dismissal.See Long v. Ford Motor Co., No. CV 07-2206-PHX-JA, 2009 WL 2365242,
*1, n.3 (D. Ariz. July 29, 2009) (Defendantsnciater file “for attorneys’ fees and costs

v/

incurred in this case if Plaiffiis” bring the same claims in a different court or forum.”).
IV. CONCLUSION

Although Defendants offer several argumeaattempting to convince this Court to
deny Plaintiffs’ Motion, grant theirs, or ottvdse maintain jurisditton over this action,
Defendants state they would not object to disali®f Plaintiffs’ claims with prejudice.
(Resp. to MTD at 13.) As to the patendioh, Defendants receive their desired outcome
and resolution of that action, even withdle Court granting their Motion to Amend aor
entering judgment on the meri$ their new proposed Countdaiim. As to the other, as
yet litigated claims, Defendaitdo not. Nonetheless, ahe Court no longer has
jurisdiction over the remaining claims and sahremand the statewaclaims originally
filed in federal court, those clainase dismissed without prejudice.

IT IS THEREFORE ORDERED granting in part and dging part Plaintiffs’
Motion to Dismiss (Doc. 138); Count | is dissed with prejudice; all other Counts are
dismissed without prejudice.

IT IS FURTHER ORDERED denying Defendants’ M@n for Permission to
Amend (Doc. 140).

IT IS FURTHER ORDERED denying Plaintiffs’ Motion to Amend/Correct
(Doc. 159) as moot.

IT IS FURTHER ORDERED denying all other pending motions in this action gs

moot.
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IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
consistent with this Order and close this case.
Dated this ¥ day of November, 2016.
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