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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David E. Kelly, No. CV-15-02572-PHX-GMS
Plaintiff, ORDER
V.

Maricopa County Shdfis Office, et al.,

Defendants.

Pending before the Court is Defendantgibtgpa County and Sheriff Joe Arpaio’

Motion to Dismiss. (Doc. 3p For the following reasons, the Court denies the motion
BACKGROUND

On October 27, 2001, Plaifi David Kelly attended Game 1 of the 2001 Majd
League Baseball World Series in Phoenix, éna. (Am. Compl. 1 9.) Before the firs
pitch, Plaintiff photographically captured anage of the baseball teams and the Phoe
Fire Department raising the American flagd.) Entitled, “Remember September 11tl
2001,” Plaintiff registered #h photograph with the United&&s Copyright Office (“the
photograph”) on August 30, 20021d )

On September 16, 2002, Plaintiff and lsompany, Big League Photos, enter
into an agreement with Raymd Young (“Young”), allowing Young to act as a sals
agent for the distribution of posters depicting the photograph (“the posters”), but Plg
retained the exclusive rights to the ndovide distribution of the posters.Id( 1 12.)

Plaintiff remained solely resmsible for the printing and giping of the posters and an)
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sale of the posters required Plaintiff's approvdd.)( In September 2002, Young began
violating the agreement by falsely portrayinghkelf as the owner of Big League Photgs,
selling the posters without Plaintiff’'s approvahd allowing other vendors to reproducge
the posters. Id. 9 14.) Upon Plaintiff's discovergf Young's actions, Plaintiff began
contacting Defendants in 2002dacontinuing through 2003 forming them of Young's
criminal conduct. I¢. § 18.) In 2006, Platiif filed a lawsuit against Young in Maricopa
County Superior Court anglas awarded $1.125 million.

In early 2012, Plaintiffoelieves Young donated 3,000poes of the posters to
Defendants in exchange for imminfrom any criminal liability. [(d. §18.) In
December 2012, Plaintiff learned Defendantse selling the postes Phoenix-based
auctions. Id. 119.) On January 25, 2013, Ptdfinspoke with Defendant Arpaio in
downtown Phoenix wherArpaio admitted to selling th@osters and promised Plaintiff
that he would “make it up tgPlaintifff somehow.” (d. { 20.) On November 21, 2014, p
Maricopa County deputy admittdo Plaintiff that Defendaathad sold framed copies of
the posters at their charity auctions, leaditigintiff to believe this occurred recently.
(Id. 1 22.)

On December 18, 2015, Plaintiff filedighawsuit against M@&opa County and
Sheriff Joe Arpaio and Jane Doe Arpass husband and wife, alleging copyright
infringement pursuant tb7 U.S.C. § 501 (2002).

DISCUSSION
l. Legal Standard

To survive dismisdafor failure to state a clan pursuant to Rule 12(b)(6), 4

rod

complaint must contain moreah “labels and conclusions” or a “formulaic recitation pf

the elements of a cause of action;” it mumttain factual allegations sufficient to “rais

D

a right to relief above the speculative leveBEll Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007). While “a complaimteed not contain detailed factual allegations . . . it must
plead ‘enough facts to stageclaim to relief that iplausible on its face.”Clemens v.
DaimlerChrysler Corp. 534 F.3d 1017, 1022 #® Cir. 2008) (quotingTwombly 550
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U.S. at 570). “A claim has facial plausibil when the plaintiff pleads factual conter
that allows the court to drathe reasonable inference thlag¢ defendant is liable for the
misconduct alleged.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citingvombly 550
U.S. at 556). The plausibilitgtandard “asks for more than a sheer possibility the
defendant has acted unlawfully Where a complaint pleads facts that are ‘mers
consistent with’ a defendant’s liability, it ‘stops short of the line between possibility
plausibility of entitlement to relief.” Id. (internal citationsomitted) (quotingTwombly
550 U.S. at 557).

When analyzing a complaifar failure to state a clan under Rule 12(b)(6), “[a]ll
allegations of material factartaken as true and construed in the light most favorabl
the nonmoving party.”"Smith v. Jacksqr84 F.3d 1213, 1217 {9 Cir. 1996). However,

legal conclusions couched as factual gdlons are not given a presumption ¢

truthfulness, and “conclusory allegations lafv and unwarranted inferences are not

sufficient to defeat anotion to dismiss.” Pareto v. FDIC 139 F.3d 696, 699 (9th Cir
1998).
[I.  Analysis

A. Statute of Limitations

Defendant asserts that Plaintiff's chaiis barred by the stute of limitations
because the pleading faiig establish that the allegednduct occurred ithin the three
years prior to the Complaint. (Doc. 36 at However, statute dimitations may only be
raised as a defense when “the runninghaf statute is apparent from the face of t
complaint” and should only bgranted when “the assertions of the complaint . . . wo
not permit the plaintiff to provéhat the statute was tolled.Jablon v. Dean Witter &
Co, 614 F.2d 677, 682 (9th Cit980). Under 17 U.S.C.807(b) (1998), a civil action
for copyright infringement mudie brought within tree years after the claim accrues.
cause of action for copyright infringement beggto accrue when “one has knowledge

a violation or is chargeablgith such knowledge.’Roley v. New World Pictures, Ltd.9

F.3d 479, 481 (9tiCir. 1994) (citingWood v. Santa Barbara Chamber of Commer¢
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Inc., 507 F. Supp. 1128135 (D. Nev. 1980)). Recovery is barred on claims that
accrued more than three years befoommencement of a lawsuld. at 481.

Here, Plaintiff alleges that he leach®efendants were selling the posters |at

“Phoenix-based auctions and possibly otpixces” in December 2012. (Am. Comp].
1 19.) Further, he alleges he was told uparto years later that Defendants had recenLIy
sold his work. Plaintiff filed his origingComplaint on December 18, 2015. (Doc. 1.)
Therefore, it is not apparent from the facdhs complaint that Platiff's claim is time-
barred. Construed in a light most favdeallo the nonmoving party, Plaintiff has
sufficiently pleaded that Defendants’ allégmfringement took @ice within the three
year statute of limitations.

B. Sufficiency of the Pleadings

Defendants argue that Plaintiff's alldigam of copyright ifringement is “not
facially plausible.” (Doc. 36 at 4.) Plaifh, however, sufficientlypleads that Defendants
engaged in copyright infringement by nefecing two specific instances where
Defendants admitted to liability. (Am. Coimgd]{ 20, 22.) Further, contrary to th

(¢

Defendants’ argument, these allegations ao¢ conclusory; rather, Plaintiff allege

UJ

specific instances where the Defendants esgly acknowledged to him that they sold
Plaintiff's copyrighted work. And while Plaintiff frequently asserts facts based pn
“information and belief,” thesassertions only go to Young’s conspiratorial conduct gnd
do not weigh on the meritsf Plaintiff's instant chim against Defendant3.wombly 550

U.S. at 551. Defendants also claim thaiflff “never pleads tht Defendants knew the
posters were copyright-protected at the tiofethe alleged sale.” (Doc. 36.) Thig,
however, is not a required element festablishing copyright infringement.Feist
Publ'ns, Inc. v. Rural Tel. Serv. Co499 U.S. 340, 361 (1991) (finding that “[t]o
establish [copyright] infringement, two elemgmmust be proved: (1) ownership of ja
valid copyright, and (2) copyingf constituent elements of thweork that are original.”)

Accordingly, the Plaintiff has pleaded enoughtual content to alle the Court to “draw

the reasonable inference that the de#&mdis liable for the misconduct alleged
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Ashcroft 556 U.S. at 678 (citinjwombly 550 U.S. at 556).
IT ISTHEREFORE ORDERED that Defendants’ Motion to Dismiss (Doc. 36
is DENIED.
Dated this 20th day of September, 2016.

Honorable G. Murra Snow
United States District Jue
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