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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David V. Cavan, No. CV-15-02586-PHX-PGR
Plaintiff, ORDER
V.

Robert Maron, et al.,

Defendants.
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The Court has before it Defendants’ Mutito Dismiss Counts | through VI of
Plaintiffs Complaint for Failureto State a Claim Pursuatd Rule 12(b)(6) and 9(b)
(Doc. 15), Defendants’ Request for Judididtice (Doc. 16), and Defendants’ Motio
for Authorization to File Ehibits to Maron Declaration Under Seal (Doc. 17). T
Court will grant in part and denn part the motion to disres, will grant the request foi
judicial notice, and will deny the motion to file under seal.

Background
According to the Complaint Plaintiff, David Cavan,and Defendants, Rober

! The Court finds that oral argument wouldt assist in resolving this matter and

accordingly finds the pending mons suitable for decisiowithout oral argument.See
LRCiv 7.2(f); Fed. R.Civ. P. 78(b);Partridge v. Reich141 F.3d 920, 926 (9th Cir
1998).

2 In ruling on the motion tdismiss, the Court “accept[g]l factual allegations in
the complaint as true and caon®[s] the pleadings in the light most favorable to t
nonmoving party.”Knievel v. ESPN393 F.3d 1068, 1072 {gCir. 2005).
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Maron and Robert Maron Inquorated (“RMI”), entered intan agreement iduly 2007
(the “initial agreement”) undewhich Cavan agreed to mimase two rare watches fron
Defendants: a Patek Philipgeef 3449 (“Patek 3449") f0$1,800,000; and a Pate
Philippe Ref 2523 (“Patek523") for $2,100,000; and Defendardgreed to accept
eighteen watches owned by Cavan, for aealfi$2,295,000, to beredited towards the
purchase price of the two rare watchefoc. 1 at 2-3.) Diendants subsequently
provided an additional discount of $15000towards the purchase price of the tw
watches and Cavan made anitddal payment of $150,000.Id{ at 3.) This left the
remaining balance due from Cavan towards plurchase of the two rare watches
$1,304,000 as of September 2010i.)(

Defendants did not deliver either the RaB449 or the PateR523 to Cavan and

Cavan alleges that Defendamstsld one or both of these tghes to another purchasey.

(Id.) In October 2011, Cavan requested Ddfnts return to him the eighteen watch
and his $150,000 paymentd.{

In December 2011, Maron told Cavan tbefendants had a diffent rare watch,
a Patek Philippe Ref 2449J 18K Series (“Patek 2449J") worth over $2,000,000. 4t
3-4.)) Cavan and Defendants then emtereto an agreement (the “modificatiol

agreement”) under which Cavan would reeethe Patek 2449J, rather than the Pa

3449 and the Patek 2523, donsideration for the eighteevatches and $150,000 Cavan

had previously delivered 0efendants. The modification agreement was evidenced |
writing signed by Cavan and Maron in &enber 2011, and provided that the Pat
2449J was to be delivered to Cawanor before Januga 20, 2012. I@. at 4;seeDoc. 19-
1.7

On or before January 20, 2012, Defentd delivered to Cavan a Patek 244

watch. More than three years later, inrin@015, Cavan first became aware that tl

® Defendants have requested the Court jallieial notice of the initial agreemen
(Doc. 19) and the modification agreement (Db@-1), both of whib are referenced in
the Complaint. Cavan hastnapposed the request. Theu@owill, accordingly, grant
Defendants’ Request for Judicial Notice (Doc. 16).
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Patek 2449J may not have the original dsalhe had the watch examined and evaluated
by a watch expert. Id.). In a written report dated June 26, 2015, the expert confirmed
that the original dial on th Patek 2449J had been replageth an inferior dial. The
Patek 2449J with the replaced dial is worth significantly less than the Patek 2449 wit
the original dial that had been promised under the modification agreerttehpt. (

In September 2015, Cavan had a Wwaltcoker contact Defendants on Cavan
behalf. The broker informed Defendants ttted Patek 2449J did not have the original
Patek 2449J dial. Maron told the broker that(Maron) was not sure what had happerjed

%)
0

but that he (Maron) would “take care of d@hd replace the dial on the delivered wat
with the original Patek 2449J dial. Id{) In November 2015Maron admitted he had
switched the dial and, again, acknowledgedand RMI were responsible for delivering
the original Patek 2449J dial @avan and promised to do sdd.) Defendants did not

—

deliver the original Patek 28J dial to Cavan and havet returned Cavan’s eightee
watches or returned any money to Cavdd.) (

On December 21, 2015, Cavan filedstlaction against Oendants, bringing
claims for breach of contrgcbreach of the covenant gbod faith and fair dealing,
breach of fiduciary duty, néigent misrepresentation, fraud, and unjust enrichment.
(Doc. 1 at 5-8.) Defendants have mave dismiss the Confgant. (Doc. 15.)
Discussion

A.  Choice of Law'

The parties disagree on the law applicablehis case, with Defendants arguing
that California law applies (Doc. 15 at-16), and Cavan arguing that Arizona law
applies (Doc. 24 at 5-6). Because the case tisis court based on diversity jurisdiction,
the Court must apply Arizona’s choice ofMgrovisions to resolve this conflictSee
Waggoner v. Sngv991 F.2d 1501, 1506 9 Cir. 1993). In a contract action, Arizona

* In deciding the choice of law issuegtBourt has considered the declarations|of
Cavan (Doc. 24-1) and Maron (Doc. 18), anel éxhibits to Maron’s Declaration (Docs.
19, 19-1), in addition to the Complaint (Doc. 1).
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courts follow the Restatement (Second) of Gonbf Laws (“Restagment”) to determine
the applicable law.Swanson v. The Image Bank, |In¢7 P.3d 439, 441 (Ariz. 2003)
Cardon v. Cotton Lane Holdings, In@d41 P.2d 198, 202 (Ariz. 1992¢ee Bobbitt v.
Milberg LLP, 801 F.3d 1066, 107®th Cir. 2015).

Under the Restatement, the Court ispgpla the law “of the state having the most
significant relationship to the paes and the transaction.'Cardon 841 P.2d at 202
(citing Restatement § 188). To determineettier Arizona or California has the most
significant contacts to the parties and transactions, the Court considers (1) the place
contracting; (2) the place of negotiation oé ttontract; (3) the place of performance; (%)

the location of the subject matter of the caat; and (5) the residence, nationality, pla

O
D

of incorporation, and place diusiness of the partiesSeeRestatement 8 188. “Thes

1%

contacts are to be evaluated according &rthelative importance with respect to the
particular issue.”ld. Further, if the place of negotiati@nd the place of performance are

in the same state, the local law of thatetwill usually be applied (with exception

[92)

inapplicable to th present casefee id.

In the present case, a fair readingtltd Complaint demonsttes that the initial

NJ

agreement was negotiated and executed in 200y in Phoenix, Arizona. (Doc. 1 at
(“On or around July 6, ZIY, at a face to face meawgi in Phoenix, Arizona, Cavan
purchased two rare watches from Defendantst @m that same date, “at a face to fage
meeting in Phoenix, Arizona, Defendants agreedccept as trade eighteen watches from
Plaintiff.”).) The modification agreementaehed in 2011 was neiigted by Defendants
and a third party negotiaty on behalf of CavarséeDoc. 24-1 at 2). It is not cleaf
where these negotiations occurred. Hweere Cavan asserts that he executed the
modification agreement in Arizona after it wiaxed to him at his office in Scottsdale.
(Doc. 24-1 at 2.) Cavan’s assertion is ¢stent with the copy of the modification
agreement provided by Deféants, which indicates it was faxed by Cavan from Arizgna
on December 20, 2011, most likely after Gagagned the agreemteand for the purpose
of sending a signed copy to MarorSegeDoc. 19-1 (fax stammdicating faxed on “12-
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20-2011" at “14:16:33” hours, from “Cavaat the fax number “480-747-9424").)
Although Maron states in his declaration that the agreement was reache
signed by both himselfral Cavan at an “in-person nieg” in California, this is
inconsistent with both the Xsstamp on the agreement and/@ais declaration that state
Cavan signed the agreementhad office in Scottsdale. Further, Maron states in

declaration that at this sanie-person meeting he delnezl to Cavan the Patek 2499

(Doc. 18 at 2), which is inconsistent withe terms of the modification agreement, whi¢

state that the watch is to be delivered todaon or before Janua?p, 2012 (Doc. 191).

Based on the allegations in the Complaint, the agreements, and the declarat
Moran and Cavan, the Courhéls that the initial agreemiewas negotiated and execute
in Arizona, and that the modification agreent was partially executed in Arizona.

As to place of performance, the eigintegatches were delivered by Cavan at
accepted by Defendants in Asiza, and the parties indicatieat the Patek 2449J wa
delivered in California. Thus, perfoemce by Cavan occurred in Arizona ar
performance by Defendants occurred in California.

The Court rejects Defendants’ sugmms that the Court look only to the
modification agreement in determining wihet California or Arizona has the mos
significant contacts. As nedl, Cavan’s performance umdde initial agreement — the
delivery of the eighteen wdtes and payment of $150,080became his performancs
under, and the primary consideration ftlne modification agreement. Further, th
contractual relationship betweéme parties began in Arizoweith the initid agreement,
which was negotiated and executed inizAna, and the subsequent modificatic

agreement flowed from and arose out of ithial agreement. Thyghe Court looks to

both the initial agreement anide modification agreement @etermining which state has

the most significant contacts withe parties and the transactions.
Finally, as to the residence, place of incorporation, and place of business
parties, according to the Complaint, Cavaa isitizen of ArizonaMoran is a citizen of

California; and RMI is a California corporati with its principal place of business i
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California.
The Court finds, based on these factdhgt Arizona has the most significan
contacts. Accordingly, th€ourt will apply Arizona law.

B. Motion to Dismiss

1. Count | - Breach of Contract

To maintain a claim for breach afontract, a plaintiff must demonstrat
(1) the existence of a contract, (2) breatlhe contract, and (3) resulting damag&ge
Chartone, Inc. v. Bernini83 P.3d 1103, 1M (Ariz. Ct. App. 2004). Here, thg
Complaint alleges that bothf the Defendants “materially breached the agreemen
provide the Patek Re#®9J by not providing #original dial andinstead, delivering the
Inferior Substituted Watch to Plaintiff Cavan.” (Doc. 1 at 5.) However, the agreen
themselves demonstrate that the only parte the agreements are RMI and Cava

(Docs. 19 and 19-1.) Theilml agreement is on what agrs to be an invoice, which

has across the top “Robert Maron, Inc., ImaotiWristwatches” and is signed by Maron.

(Doc. 19.) The modification agement is on what appearshi® letterhead, with “Robert
Maron, Important Wristwatches” across the t@psigned by “RobérMaron, President,
Robert Maron, Inc.”; and, on the bottom small print the designation “Robert Maror
Inc.” The agreements thusrdenstrate that RMI entered ardract with Cavan.

Cavan contends that it was his understagdhat he was negotiating with Maro
both on Maron’s behalf and drehalf of RMI, and that heusted and relied on Maror
and his expertise in entering the agreemeliBoc. 24 at 6-7; Doc24-1 at 2-3.) The

allegations of the Complaint do not, hoxge, demonstrate how or why Moran, who

signed the initial agreement, which was an RMI invoice, and who signed th
modification agreement as president of RMiguld be responsiblén his individual

capacity for breaching the agreemt. The Court will, aardingly, dismiss Moran from
the breach of contract claimBecause Cavan may be ablectorect the deficiencies in
the claim, dismissal will bevithout prejudice and Cavanilibe given leave to amend.

2. Count Il - Breach of Covenantof Good Faithand Fair Dealing
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“Arizona law recognizes that a partan breach the implied covenant of god
faith and fair dealing both by exercising esgs discretion in a way inconsistent with
party’s reasonable expectations and bynacin ways not expressly excluded by th
contract's terms but which neverthelebsar adversely on the party’s reasonal
expected benefits of the bargaiBike Fashion Corp. v. Kramed6 P.3d 431, 435 (Ariz.
Ct. App. 2002)see Rawlings v. Apodac@26 P.2d 565, 569 (Ariz. 1986) (“The essen
of that duty is that neither gg will act to impair the righof the other to receive the
benefits which flow from their agreenteor contractual relationship.”)

To state a claim for breach of the covetnaf good faith and fair dealing againg
Moran, the Complaint nai first demonstrate the existenof a contractual obligation or
the part of MoranSee Rawlings726 P.2d at 569 (“The du arises by virtue of a

d
a

e

y

[®)]
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contractual relationship.”). As disssed above, the Complaint does not include

allegations demonstrating th&loran in his individual gaacity was a party to, o
otherwise can be held responsible fobligations owed under, the modificatio
agreement. Accordingly, th€ourt will dismiss this claimas to Moran. However, ag

with the breach of contract claim, Cavan nimyable to correct éhdeficiencies in the

claim as to Moran. Therefore, dismissdll be without prejudice and Cavan will be

given leave to amend.

As to RMI, a fair reading of the allegaris in the Complaint aeonstrates (1) that
a contractual relationship existed betweenl|Rd Cavan,; (2) that RMI was obligate
under the agreement to delivihe Patek 2449J with theiginal dial; (3) that RMI
delivered the Patek 2449J withe wrong dial; (4) that RMknew that it delivered a
Patek 2449J with the wrong dialit did not inform Cavan #t it had the wrong dial; and
(5) that by delivering the P&&449J with the wrong dial, RMeither intended to injure
Cavan or acted with reckless disregard asuoh injury. The allegations demonstra]
that RMI acted to impair the right of Cavmreceive the reasonably expected benefit
the agreement and are thus sufficient to sdat&im for breach of the covenant of god

faith and fair dealing as against RMI.
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3. Count lll — Breach of Fiduciary Duty

Defendants argue that the Complaint failsstate a claim fobreach of fiduciary
duty because Defendants did noteo@avan a fiduciary duty.

Under Arizona law, a “fiduciary relatnship is a confidential relationship whog
attributes include ‘great intimacy, disclosuof secrets, [or] intrusting of power.]
Standard Chartered PLC v. Price Waterhaud45 P.2d 317, 335 {#&. Ct. App. 1996)
(citation and internal quotations omitted) (edt®n in original). ). “Mere trust in
another's competence or integrity doemt suffice; ‘peculiar reliance in the
trustworthiness of another’ is required.”ld. (citation omitted). “In a fiduciary
relationship, the fiduciary holds ‘superiorityf position’ over thebeneficiary. This
superiority of position mabe demonstrated in materiapasts of the transaction at issU
by a ‘substitution of [théiduciary's] will.” Id. (citations omitted). Further, reliance o
another’'s superior knowledge can efiib a fiduciary relationship where *“thg
knowledge is of a kind beydnthe fair and reasonable reach of the alleged benefic
and inaccessible to the alleged beneficiary through the exercisesoheble diligence.”
Id. at 336.

The Complaint alleges thBXefendants represented themselves to Cavan “as w|
dealers with significant rare watch expertis€do acknowledged anatccepted receipt of
watches valued at $2,295,000 and $150,000 sh” from Cavan and that, therefore
“Defendants owed Plaintiff Cavan a fiduciaduty regarding the purchase of the Pat
Ref 2449J.” These allegations are insufiti to demonstrate that Defendants owec
fiduciary duty to Cavan. Kaexample, there is no allegati in the Complaint of great
intimacy, disclosure of secegtor the entrusting of powethat Defendants’ knowledge
was superior to that of Cavan’s; of the ditbson of Defendants’ vil for that of Cavan,;
or that Defendants had superior knowledgea kind beyond the fair and reasonab
reach” of Cavan and inaccessible to Gavdhrough the exercise of reasonab
diligence.” Standard Chartered945 P.2d at 335-36. THeourt will therefore dismiss

the breach of fiduciary dutyaim. However, because Cavamray be able to correct the

-8-
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deficiencies in the claim, dismissal will mathout prejudice andCavan will be given
leave to amend.

4. Counts IV and V — NegligehMisrepresentation and Fraud

Defendants argue that Cavan’s Negligelgrepresentation ahFraud claims are
subject to dismissal becau$t) the claims are barred by the respective statutes
limitations, and (2) the Compldifails to plead the claimsith the required specificity.

a. Statuteof Limitations

In Arizona, the statute of limitations for fraud is three yeaegA.R.S. § 12-
543(3), and for negligent megpresentation is two yeatdullett v. Cousin63 P.3d 1029,
1034 (Ariz. 2003) (citing A.R.S§ 12-542). The statute binitations begins to run for
both types of claims when thpaintiff knew or through reasmable diligence could have
learned of the fraud or the misrepresentati@oronado Dev. Corp. v. Superior Court @
Arizona In & For Cochise Cty678 P.2d 535, 537 (ArifCt. App. 1984) (fraud)Barnett
v. Lincoln Nat. Life Ins. Cp.2014 WL 4259482at *9 (D. Ariz. 2014) (negligent
misrepresentation)CDT, Inc. v. Addison, Roberts & Ludwig, C.P.A., P.CP.3d 979,
982 (Ariz. Ct. App. 2000) (“Under the commdéaw ‘discovery rule,” ‘a cause of actior

does not accrue until the ptdiff knows or with reasor@de diligence should know thg

facts underlying the cause.™) (citations omitte “The burden of establishing that thie

discovery rule applies to delay the statof limitations rest[s] on plaintiff.”Logerquist
v. Danforth 932 P.2d 281, 284 (Ariz. Ct. App. 1996).

As Defendants argue, the @plaint in this case shows that the misrepresentat
and fraud claims would be bagrevithout the benefit of the discovery rule because |
allegations in the Complaint and the modifica agreement indicate that the watch w
delivered on or before Janu&29, 2012, more than threeays before his action was fileg
on December 21, 2015. Thus,v@a has the burden demonstrating that the discover
rule applies.

Defendants argue that Cavan must plésds in his compiat to demonstrate

applicability of the discovery te and that Cavan has faileddo so. Cavan responds by

-9-
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pointing to paragraphs 21 @&r22 of the Complat and contends that he has met Hhi

burden for application of the discoverylegubased on these paragraphs. The Ca
disagrees. These paragraphs merely dtaée in April 2015, "Plaintiff Cavan first
became aware that the [delivered watch] may not haveorigenal dial, so Plaintiff
Cavan, at substantial expenshad the watch examinexhd evaluated by [a] watch
expert’; and that, in the expert’'s reportdaine 26, 2015, the expert “confirmed that t
original dial on the Patek Ref 2499J had beghaed with an inferior dial.” (Doc. 1 af
4, 11 21, 22.) This is insuffent to demonstrate “(1) titeme and manner of discovery
and (2) the inallity to have made earlier discovedgspite reasonable diligenceFox v.
Ethicon Endo-Surgery, Inc110 P.3d 914, 921 (Cal. 200&jtations omitted) (emphasis
in original).

Cavan’sdeclaration does provide additional inforation, explaining why Cavan
did not discover that the watch did not have tmiginal dial when he first received th
watch; why and when he firsuspected that the watch did iatve the original dial; and
how and when he confirmed that the viatlid not have the original dialSéeDoc. 24-1

at 3-4.) The declaration does not, hgemr explain how Cavaexercised reasonable

diligence when he did not obtaan independent expertauation of the watch until
more than three years after heawed the watch, particularly in light of his assertion th
he has “relatively limited expertise.” (Doc. 24-1 at 3.)

In sum, Cavan has not mas burden of establishirapplicability of the discovery
rule. The fraud and negligent misrepresentation claims thdiefore be dismissed
However, because Cavan may be able terainthe complaint taneet his burden,
dismissal will be without prejudice arfi@hvan will be giverleave to amend.

b. Rule 9(b) Particularly Requirement

Both negligent misrepresentation and fraleims must be pled with particularity
under Federal Rule @ivil Procedure 9(b).389 Orange St. Rtners v. Arnold 179 F.3d

~ ° For purposes of this pending motion dsmiss, the Court assumes, witho
demdmg, that it can look ositle the Complaint to deteme whether Cavan has met hi
burden for application of the discovery rule.

-10 -
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656, 663 (9th Cir. 1999) (requiring state lawinl for fraudulent cocealment to be pled
with particularity under Rule 9(b)yess v. Ciba—Geigy Corp. USA17 F.3d 1097, 1106
(9th Cir. 2003) (“It is established law, inighcircuit and elsewhere, that Rule 9(b)|s
particularity requirement applies state-law causes of action.Neilson v. Union Bank
of Cal., N.A, 290 F.Supp.2d 1101, 114C.D. Cal. 2003) (“It is well established in th

Ninth Circuit that both claims for fraud andghligent misrepresentian must meet Rule

1%

9(b)’s particularity requirements.”).

Rule 9(b) requires a plaintiff to “d&a with particularity the circumstance

UJ

constituting the fraud or mistake.” Fed. R. GR..9(b). To meet this requirement, the

circumstances constituting the alleged fraud miostspecific enougho give defendants

notice of the particular misconduct ... so ttiety can defend against the charge and not

just deny that they have done anything wrongVess v. Ciba-Geigy Corp. USB17
F.3d 1097, 110¢9th Cir. 2003) (citations and intexhquotation marks omitted). The

allegations must include “the who, whathen, where, and how” of the miscondugt

charged and “must set forth more thare theutral facts necessary to identify the

transaction. The plaintiff must set forth wietalse or misleading about a statement, and

why it is false.” Id.
Cavan contends that the Complaintetsethe particularity requirement, citing
paragraphs 20, 44, 51, 53,daB4 of the Complaint. Thesparagraphs state (1) that

Maron represented to Cavan that Defendamdsld deliver to Cavan an original Patek

2499J valued at substantially over $2,000;0R) that Defendants delivered a Pat¢k

2499J to Cavan that was not the Patek 2488viously described t€avan in that the
original dial had been replaced with an nide dial; (3) that Defendants knew that thie
Patek 2499 delivered to Cavdid not have the originalial; (4) that Defendants had
replaced the original dial witan inferior dial in the hopabat Cavan would not discovef
that the delivered 2499J hacetivrong dial. (Doc. 1 at D, 44, 51, 53, 54.) Although
the allegations provide detaitegarding the circumstanceéthe alleged fraud, missing

from the Complaint are detailegarding the when, where, and how the representati

-11 -

on



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

was made by Maron that Defards would deliver to Camaan original Patek 2449/
valued at substantially motkan $2,000,000. Therefortae Court will dismiss the fraud
and negligent misrepresentation claims fiois additional reason. However, becau
Cavan may be able to correct this defimy, dismissal will bevithout prejudice and
Cavan will be givereave to amend.

C. Punitive Damages

Defendants argue that the allegations en@omplaint are insuffient to create an

entitlement to punitive damagesit is the Court’s policyto resolve the issue of the

propriety of punitive damagesrtugh the resolutiomf objections tgury instructions
and/or through the resolution of a motion jadgment as a matter of law pursuant
Fed. R. Civ. P. 50. Themfe, the Court will deny withduprejudice dismissal of the
request for punitive damages.

5. Count VI — Unjust Enrichment

Defendants argue that the unjust enrichivaaim is barred by a two-year statut
of limitations. Cavan argues that a three-ysatute of limitations applies to his unjus
enrichment claim. SeeDoc. 24 at 10-11 (citind.R. S. 8§ 12-543(1).)

There appears to be a clietfin Arizona as to the tggth of the limitations period
for an unjust enrichment claim, with soroases citing A.R.S. § 12-550 for a four-ye
limitations period, and other cases citing ARS8 12-543(1) for a three-year limitation
period. See, e.g., RzendzianMarshall & llsley Bank 2014 WL 3610897at *4 (Ariz.
Ct. App. 2014) (citing 82-550 for four years)San Manuel Copper Corp. v. Redmpn
445 P.2d 162, 166 (AriLst. App. 1968) (sameffostanzo v. Steward53 P.2d 526, 529
(Ariz. Ct. App. 1969) (citing AR.S. 8 12-543 for three yearsge also Atkins v. Calyps(
Sys., Inc.,2015 WL 5856881, at *9 (D. Ariz. 268) (recognizing that the limitations
period is three or four years). The Courthassume that Cavan is correct and that t
limitations period is three years.

Cavan does not deny that he filed thistion more than three years after |

received the watch, but argues that thatuté of limitations was tolled until he

-12 -
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discovered that the watch dibt have the original dial. The Court agrees that thg

U

—

discovery rule may apply to Cavan’'s unjustirichment claim, which alleges tha
Defendants switched the dial on the watcliha hopes that Camavould not discover
that the watch did not have the original diflee Rzendzian v. Marshall & lIsley Ban
2014 WL 3610897, at *4 (ArizCt. App. 2014) (applyingdiscovery rule to unjust
enrichment claim)see also Mohave Elec. Co-op., Inc. v. By&89 Ariz. 292, 310, 942
P.2d 451, 469 (Ct. App. 199¢)Generally, wrongfil concealment will toll the Statute of
Limitations.”) (citing Ulibarri v. Gerstenberger178 Ariz. 151, 159, 871 P.2d 698, 706,

A

(App.1994)). However, as noted above, Gavas not met his burden of establishing
applicability of the discoveryule. Because Cavan may &kle to amendhe complaint
to meet his burden, dismissal will be withguiejudice and Cavanillvbe given leave to
amend.

C. Motion to File under Seal

Defendants move to file the initial agreement and modification agreement unde

seal. The Court will deny the motion.
There is a strong presumption in favor miblic access to papers filed in the
district court. See Hagestad v. Tragessé® F.3d 1430, 1434 (9th Cir. 1995). A party
seeking to file materials under seal behesburden of overcoming that presumption by
showing that the materialseadeserving of confidentialitysee Foltz v. State Farm Mut.
Auto. Ins. Cq.331 F.3d 1122, 1135'<Cir. 2005). Specifically, a party must “articulate
compelling reasons supportdy specific factual finding that outweigh the general
history of access and the publiclipees favoring disclosure.” Kamakana, City and
County of Honolulu447 F.3d 1172, 1179 (9th Cir.@® (internal citations omitted).

Here, Defendants make only general assestthat the agreemisncontain “terms

of business that are proprietary to RMI” that “RMI uses in carrying out its business,| anc

that the public disclosuref the agreements could “potentially harm RMI” and be

“damaging to RMI.” Moreove although the modification agreement does state that|the

terms of the “settlement” agreement arebt kept confidential, the initial agreement
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contains no indication that it was be kept confidential.

Neither Defendants’ general assertionsthe terms of the agreements themselves

overcome the presumption in favor of publicess to court documents. (Doc. 17 at
Doc. 18 at 2-3.) Accordingly, Defendantabtion to file under seal will be denied.

IT IS ORDERED that Defendants’ Motioto Dismiss Counts | through VI of
Plaintiff's Complaint for Failureto State a Claim Pursuatd Rule 12(b)(6) and 9(b)
(Doc. 15) is granted in paand denied in part as follows:

The breach of contraeind breach of the covenaot good faith and fair

dealing claims against Moran are dismissédthout prejudice and with leave to

amend.

The breach of fiduciary dytnegligent misrepresentation, fraud, and unjust

enrichment claims against Moran and RMe dismissed without prejudice an
with leave to amend.
The Motion to Dismiss is otherwise denied.

IT IS FURTHER ORDERED that Plaintiimay file an ameded complaint no
later than May 13, 2016.

IT IS FURTHER ORDERED that Defend& Request for Judicial Notice in
Support of Motion to Disnsis (Doc. 16) is granted.

IT IS FURTHER ORDERED that the Motidor Authorization toFile Exhibits to

Maron Declaration Under Seal (Doc. 17) is denied.

IT IS FURTHER ORDERED that the Cleof the Court shall unseal and file¢

Exhibits A and B to Maron Deatation (Doc. 19, Doc. 19-1).
Dated this 25th day of April, 2016.

Paul G. Rogénblatt
United States District Judge
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