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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Benjamin McClure, No. CV-15-02597-PHX-DLR
Plaintiff, ORDER
V.

Country Life Insurance Company, et al.,

Defendants.

Plaintiff Benjamin McClure purchag a disability insurance policy from

Defendant Country Life Insunge Company (“Country Life”) in 1995. In January 201

McClure submitted a claim for benefits afsaffering a traumatic brain injury. McClure

alleges that Country Life and Defenda@C Services, Inc. (“CCS”), an affiliated
company providing various services to Couwritife, breached the insurance contract a
administered his claim in bad faith.

At issue is CCS’s motion for summary judgnt, which is fully briefed. (Docs.
201, 231, 262.) CCS arguesatht cannot be liable for breaaf contract or bad faith
claim administration as a matter of law becatisg not a party to the insurance contra
and is not a partner, principal, or agentGuunty Life. For tk following reasons, the

motion is denied.

1 ccs's request for oral argument is aghibecause the isssi are adequately
briefed and oral argument will not asdiseé Court in resolvig the pending motionSee
Fed. R. Civ. P. 7&)); LRCiv. 7.2(f).
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|. Legal Standard
Summary judgment is appropriate whirere is no genuine dispute as to al
material fact and, viewing those facts itight most favorable to the nonmoving party

the movant is entitled tpudgment as a matter of lawked. R. Civ. P. 56(a). Facts an

material if they might affecthe outcome of the case undgverning law, and a dispute

over those facts is genuine “if the evidencsush that a reasonable jury could return
verdict for the nonmoving party Anderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). Summary judgment mayso be entered “againstparty who fails to make a
showing sufficient to establish the existenceanfelement essentitd that party’s case,
and on which that party will be#ine burden of proof at trial. Celotex Corp. v. Catrett
477 U.S. 317322 (1986).
II. Local Ruleof Civil Procedure56.1

Preliminarily, CCS objects to numeroparagraphs in Mc@re’s controverting
statement of facts on grounds that they vladcal Rule of Civil Procedure 56.1. Thi
District’'s Local Rules of Practice imposeesific requirements on the form and conte
of summary judgment motions. As relavahere, “[alny party filing a motion for
summary judgment must file a statement, separate from the motion and memaorang
law, setting forth each material fact on whitle party relies in suppbof the motion.”
LRCiv 56.1(a). Each of these facts “must reffe a specific admissible portion of th
record where the fact finds support (fexample, affidavit,deposition, discovery

response, etc.).1d. Likewise:

Any party opposing a motion feummary judgment must file
a statement, separate from that party’s memorandum of law,
setting forth: (153 for each pageph of the moving party’s
separate statement of facta correspondingly numbered
paragraph indicating whether tharty disputes the statement
of fact set forth in that pagraph and a reference to the
specific admissibleportion of the recal supportlng_ the
arty’s position if the fact islisputed; and (2) any additional
acts that establish a genuinssue of material fact or
otherwise preclude judgment invia of the moving party.
Each additional fact must be set forth in a separately
numbered paragraph and must rdfe a specific admissible
portion of the record wherthe fact finds support.
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LRCiv 56.1(b).

The rule distinguishes between a sepastement of facts and a memorandum
law because the two documents serve diffepgmposes. The coushould be able to
glean which facts, if any, are genuinely disgd by reviewing the parties’ separate a
controverting statements of facts. Workiiigm that baseline of s, the court then
looks to the parties’ memoranda of law determine whetherng genuinely disputed
matters are material under governing lawywether the movant is entitled to judgme
as a matter of law. Thus,ctaal disputes should be airen the parties’ separatq
statements, while legal disputeBould be addressed in their memoranda of law.
court may deem a movant’'s separate statemefacts to be true if the non-moving part
does not comply with these ruleSee Szaley v. Pima Ct$71 Fed. App’'x,/34, 735 (9th
Cir. 2010).

CCS correctly notes that many parginsin McClure’s controverting statemer

of facts do not comply with Rule 56.1(b)daeise they contain legal arguments over i[le

significance or effect of facts, rather thaspiites over the factual matter itself. (Dog.

262 at 3-4; Doc. 232 11 2, 16-19, 21.)

The Rule reguires the conwerting party to provide a

specific record reference supporting the party’s position if a

fact is disputed; it does npermit explanation and argument

supporting the party’position to be included in the response

to the moving party’s statemeat facts. Argument may be

made in the response or reply brief on the motion for

summary judgment, butithin the page limits.
Pruett v. Arizona606 F. Supp. 2d 1063075 (D. Ariz. 2009). CCS’s objections ar
well-taken and, for purposes of this ardéhe Court “will disregard each of thos
paragraphs except for the word ‘controvertmtd the references to the recordd:.

CCS also objects to several parapsapthat include additional facts “fol

completeness,” instead of listing these factsegmrate statements as required under R

56.1(b)(2). (Doc. 262 at 3-Moc. 232 T 9-11, 15, 20.) Atibhgh the Court agrees thg

these paragraphs do not strictly adhere¢ht Rule 56.1(b), the Court nonetheless wiill

consider the facts (but not the argumentsjuided to the exterthey are supported by
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citations to admissible ptions of the record.

Lastly, CCS objects to paragraph 2QMxfClure’s controverting statement of facts

because it does not cite to any portion of tleere for evidentiary uport. (Doc. 262 at
4; Doc. 232 1 20.) CCS'’s objection is sus¢al. Paragraph 20 &lcClure’s separate

statement contains no reference to the net@nd, instead, advances legal argume

more appropriately made in the responsemorandum. The Court therefore will ngt

consider it for purposes of this order.

[11. Discussion

The facts relevant to CCS’s motion langare undisputed. CCS and Country Life

are two among many affiliated companmserating under the tradename “COUNTR

Financial.” They share corporate officeand a majority shareholder, and correspo

under the same COUNTRY Financial tradenamd logo. Pursuant to an intercompany

servicing agreement, CC8greed to provide Country Life and other COUNTRY

Financial affiliates “with services necesg to operate their business,” includin

accounting, actuarial, billings, claims, finanb@man resources,formation technology,

marketing, management, policy administratiang underwriting. CCS describes itself as

“sort of the payroll entity” for COUNTRY Hancial affiliates. Employees at th

affiliates, including those wihhandled McClure’s claim, ¢énically are CCS employees

because CCS provides payroll, benefits, atiter human resources services for the
This arrangement allows empkxs to easily transition from oaéiliate to another. The
servicing agreement, howeveaxxplicitly denies the creationf “any partnership, joint
venture, employment, principal-agent ohert relationship” beteen CCS and the othe
COUNTRY Financial affiliates.

McClure purchased his insurance pgplitom Country Life. CCS was not &

signatory to that contract and is not mentioned init.  Based on these undisputed

CCS argues that it cannot beblia for breaching t insurance contract or the covenant

of good faith inherent in it. McClure, tv@ver, contends that a jury reasonably col

find CCS jointly and severally liable based its own directinvolvement in the
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administration of his claimand under alter-ego or joint meire theories. The Court
agrees with McClure, in part.

A. Alter Ego Liability

First, the Court doubts that alter-egobllay is implicated by the relationship
between CCS and Country LifeArizona law “allows a parentorporation to be held
liable for the acts of its subsidiary whehe individuality or separateness of th
subsidiary has ceased[.]Gatecliff v. Great Raublic Life Ins. Cq.821 P.2d 725, 728

(Ariz. 1991). This case, however, does nebime a parent company and its subsidial

There is no evidencedh CCS is Country Life’s paresbmpany, or vice versa. Rathef

the undisputed evidence is that CC®l &ountry Life are two among many affiliate

companies all operating undée shared tradename.

Regardless, the undisputed evidence amesupport McClure’s alter-ego theory.

To prevail on an alter-ego bdity theory, a plaintiff “nust prove both (1) unity of
control and (2) that the observance oé ttorporate form would sanction a fraud (
promote injustice.”ld. Although the evidence would peitna reasonable jury to find for
McClure as to the first element, unity of cat he has not made a sufficient showing ¢
the second prong. The Court is not confrortiede with an insureattempting to evade
liability for the actions of a third-party admstrator's employees. Country Life readil
admits that it is McClure’s insurer and isunal by the insuranceontract. Country Life

also acknowledges that the CCS employesssgaed to it are its agents, and therefq

e
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Country Life is responsible for the actions those employees even though, on paper,

they are employees of CCS. CountryfeLis not hiding bkind CCS’s operational
services to avoid potential coattual or bad faith liability.Under the circumstances, th
Court concludes that observance of thepooate form would not sanction fraud g
promote injustice.

B. Joint Venture

McClure alternatively argues that a juryasonably could find CCS jointly ang

severally liable for breach of contractdabad faith claim admistration because it
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engaged in a joint venture with Country Life. The Court agrees.

Under Arizona law, privity of contract gerally must exist before a party may A
held liable for breaching it.See Goodman v. Physical Res. Eng’g,,|I2Z0 P.3d 852,
857 (Ariz. Ct. App. 2011.) Likewise, becauan insurer’'s duty to act in good faith i
inherent in every insurance contract anda-delegable, an insured generally canr
bring bad faith claims againsan entity not privy to th contract because the nor
contracting party owes miuty of good faith.Ingram v. Great Am. Ins. Cal12 F. Supp.
3d 934, 940-41 (D. Ariz. 2015) (citingyalter v. Simmons818 P.2d 214, 223 (Ariz. Ct
App. 1991)). Arizona recognizes exception to these geakrules, however, when ar
“insurer and its agent are engaged in a joint ventuFair v. Transamerica Occidental
Life Ins. Co, 699 P.2d 376, 386 (. Ct. App. 1984).

“A joint venture . . . is a special rélanship between two or more parties f
engage in and carry out a single businessture for joint profit without any actua
partnership or corporate designatiorHelfenbein v. Barae Inv. Co., InG08 P.2d 101,
104 (Ariz. 1973). “The elements of a busss joint venture generally include: (1) a
agreement; (2) a common purpo$8) a community of intest; (4) an equal right of
control; and (5) participation in profits and losse&tate of Hernandez v. Flavi®30
P.2d 1309, 1312 (Ariz. 1977). In the ingoce context, however, Arizona courts haj

permitted joint venture llality to be submitted to juriedespite the abseaf proof of

profit and loss sharing or joint right to contr@ee Sparks v. Republic Nat'l Life Ins. Cq.

647 P.2d 1127, 1138 (AriA982) (“A joint venture requires an agreement, a comr
purpose, a community of interestdaan equal right to control.”frarr, 699 P.2d at 386
(“[W]e note that here there wano proof of profit and loss ahng and no proof of a joint
right to control. Thus, the daical elements of a joint ventumee missing. But if that is

true here, it was also true 8parks’); Ingram, 112 F. Supp. 3d at 24noting that joint

e

10t

n

on

venture liability may attach netthstanding absence of profit and loss sharing or jaint

control).

CCS argues, first, thatijg venture liability cannoapply to it because CCS an
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Country Life “are part of the same corporéenily,” and therefore an actual corporat
designation already exists. Notably, hoeevCCS has stressed its separateness f
Country Life throughout itanotion. For example, CCS highlights the fact that t
servicing agreement denies the creation ofy“partnership, jointenture, employment,
principal-agent or other relationship”theeen CCS and the other COUNTRY Financi
affiliates. Further, it does not appear thatSC&hd Country Life arsubsidiaries of the
same parent corporation. Although both share the COUNTRY FRaldradename, it is
undisputed that COUTNRY Finaial is a tradename only, dmot an existing corporatg
entity. Given these facts, the Court is not persuaded thaixikting affiliation between
CCS and Country Life renders jowenture liability inapplicable.

Next, CCS contends thatint venture liability cannoattach because McClure ha
not produced evidence th#te two entities share in profiend losses or enjoy equa
rights of control. As previgsly explained, howesr, Arizona courthiave permitted joint
venture liability in the insurance context notwithstanding albsence of proof on thes
two elements.See Farr 699 P.2d at 386.

The Court also disagreesathMcClure has offered no evidence of joint right
control. Under Arizona law, “equal right tontrol” does not mean that each ventur
has “an equivalent amount of coritrover the venture’s operation[.]” Estate of

Hernandez930 P.2d at 1313. Rathéeach joint venturer mushare, to some extent, if

the control of the venture. lother words, it is sufficient that a venturer has some vai

or right to be heard in the control and management of the ventigkeAt the very least,

there are disputed questions of fact on tbssie. For exampldames Anderson, CCS’$

Rule 30(b)(6) witness, testified that CGsSresponsible for payroll and benefits, b

Country Life ultimately controlghe day-to-day actions ofdee employees assigned to it.

He could not, however, idengifany managerial or supaesery employees at Country
Life that are not also CC8mployees. Moreover, the laugdrst of services that CCS
agreed to provide to CoumgtrLife includes managemerdand policy administration.

McClure also provided numerous trainingaterials that apparently apply to a
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COUNTRY Financial affilia¢s. Considering COUTNR Financial is merely a
tradename, a jury reasainly could conclude that one wmore of the affiliated companie$
operating under the shared tradepaiinafted these universal maig materials. Further,
given the extensive operational servi€gSS agreed to proved COUNTRY Financial
affiliates, a jury reasonably could infer that it played some pattafiing the materials
that govern the conduof all affiliates.

For these reasons, CCS has not shown th@tyenture liability isinapplicable as
a matter of law. Because a reasonable gayld conclude tha€CS and Country Life
were engaged in a joint venture, summaiggment in favor of CS is not appropriate.

C. Direct I nvolvement

Though not necessary to the dispositiothef present motion, the Court also finds
that a jury reasonably could find CCS liable bad faith based on itsirect involvement

in the handling of McClure’slaim. Although CCS empl®&es, as agents for Countr

<

Life, were directly involved in the handlingf McClure’s claim, CCS argues there is no
evidence that CCS itself had sualiolvement. Tis argument is unpersuasive. “Where
a joint venture exists, each thfe parties is the agt of the others aheach is likewise a
principal so that the act @ine is the act of all."Sparks 647 P.2d at 1138. Thus, to the
extent CCS and Country Lifmmay be deemed joint vemtrs, a jury reasonably could
find that the actions of CCS employese attributable to both entities.

For these reasons,

IT IS ORDERED that CCS’s Motion for Sumnma Judgment (Doc. 201) ig
DENIED.

Dated this 1st day of August, 2017.

oS M

Douedas L. Rayes )
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