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Life Insurance Company et al Doc. 4

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Benjamin McClure, No. CV-15-02597-PHX-DLR
Plaintiff, ORDER
V.

Country Life Insurance Company, et al.,

Defendants.

Following a ten-day trial iseptember 2017, the jury reted a verdict in favor of
Plaintiff Benjamin McClure on his breach obntract and insurance bad faith claim
The jury found that Defendants Country Lifgsurance Company (“Country Life”) ang
CC Services Incorporated (“CCS”) were jiynliable for the coduct of the insurance

adjusters handling Plaintiff's @im. On the breach of caatt claim, the jury awarded

Plaintiff $23,469.35 for policpenefits and $1,245.74 for wafunded premiums. On the
bad faith claim, the jury awarded Plafhitiamages in the amount of $1,290,000.00 for

emotional distress, humiliation, inconvenienaed anxiety; $45,0000 for the loss of
enjoyment of life; and $173,593.76 for lipy benefits for the period in which the
Plaintiff will be totally disabled in the fute. The jury also aarded punitive damages i
the amount of $2,500,000.00 against each defendant.

Before the Court is Defendts’ motion for new trial pursant to Federal Rule of

Civil Procedure 59 (Doc. 404), which indes a request relief pursuant to Rule b
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regarding the jury’s finding that Defendantsrev@perating as a joint venture. The Col
heard oral argument on July 10, 2018, amdeived supplemental briefs shortl
thereafter. (Docs. 420, 424.) For reason®dthelow, Defendantshotion is granted in
part and denied in part.

I. Background

Country Life issued a Disdlty Income Policy (“the Policy)y to Plaintiff in 1995.
In late November 2012, &htiff suffered a head inpy, was diagnosed with 3
concussion, and found by hi®ctor to be unable to workCountry Life accepted his
claim for disability under the Bioy in March 2013. Countr{ife paid Plaintiff's claim
for about thirteen months, but terminated itAypril 23, 2014. After Plaintiff filed this
action, Country Life reconsided its terminationrad agreed to pay hefits dating back
to June 16, 2014. Although Country Life reinstatetenefits, it continued to deny
Plaintiff's disability claim forthe period between April 23024 and June 16, 2014.

At trial, Plaintiff contendd that he was disabled besa of severe depression ar
that, Country Life and CCS (acting jointly@rminated his clainwithout a reasonable
basis and adequate investigation, ignoredlioa facts that sumpted the claim, and
misinterpreted medical facts to their adwmd. Plaintiff also contended that he wx
especially vulnerable and susceptible @motional injury, andthat the bad faith
termination of benefits exacerbated hdspression, resulting in extreme emotion
distress and suicidal ideations for whiedwas hospitalized a number of times.

Plaintiff presented evidence that C@8iployed all those at Country Life with
responsibility for handling Plaintiff's claimna that Country Life controlled the conduc
of the CCS employees. Defendants maintaitined they were nobperating as a joint
venture, did not act itbad faith, and had eeasonable basis for terminating Plaintiff’
claim.

Defendants seek a new trial on the grourad pinejudicial errors on material issue
unfairly distorted the evidence, resulting imyjiconfusion and detminations based on

passion or prejudices as opposedhe evidence and insttians. Plaintiff responds that
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the evidence was fairly prested, Defendants’ motion arguéacts rejected by the jury
and allegations that the jury was confussed its verdict was based on passion
prejudice are conclusory.
Il. Standard of Review

“The court may, on motion, grant a new ltoa all or some of thissues . . . after
a jury trial, for any reason for which a newatrhas heretofore beggranted in an action
at law in federal court[.]” Fed. R. Civ. B9(a)(1)(A). For example, a court may order
new trial if the verdict is “against the great wai@f the evidence” oif “it is quite clear
that the jury has reachedsariously erroneous result.¥enegas v. WagneB831 F.2d
1514, 1519 (9th Cir. 1987) (internal quotatiared citation omitted). In making such
determination, “[tlhejudge can weigh the evidencand assess theredibility of
witnesses, and need not vidhe evidence from the pergpwe most favorable to the
prevailing party.” Landes Const. Co., Inc. Royal Bank of Canad&33 F.2d 1365,
1371 (9th Cir. 1987). Howevge*a decent respect for tlemllective wisdom of the jury,
and for the function entrusteditdn our system, céainly suggests thah most cases the
judge should accepihe findings of the jury, regardless$ his own doubts in the matter.’
Id. (internal quotationrad citation omitted).
[ll. Discussion.

A. Limitations on Defense Expert’s Testimony

Defendants called Ms. Robeds a trial witness to opiras an expert on bad faith|.

After Defense counsel laid the foundatiomr fds. Roberts’ qualifications, counsel for

Plaintiff conducted a “voir difeof her, which revealed thd¥ls. Roberts’ definition of
insurance bad faith was notn=istent with the definitionutilized by Arizona courts.
Plaintiff then made an untimely challengeMs. Roberts’ testimny under Federal Rules
of Evidence 702(c) and (d).Despite the untimeliness dhe challenge, the Court
considered it on its merits. After reviewing the witness’s depositienCourt found that
her definition of bad faith wamconsistent with Arizona law.The Court ruled that she

could not opine that Defendahtconduct amounted to goddith or bad faith becauss
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such opinions either were not the productelfable principles odid not reliably apply

the principles. (Trial Tr. at411:2-5.) The Court alsoled, however, that Ms. Roberts

could testify about the Country Life procedsrused to prevent bad faith, and that S
could give her opinions on whetr Country Life acted reasonghh adjustingthe claim.
(Trial Tr. at 1319:7-15.)

The objective of the trial court'gatekeeping function, described Daubert v.
Merrell Dow Pharmaceuticals, Inc509 U.S. 579 (1993), is

to ensure the reliability and releway of eerrt testimony. It

is to make certain that an expert, whether basing testimony
upon professional studies or personal experience, employs in
the courtroom the same levelf intellectual rigor that
characterizes the practice of an expert in the relevant field. . .
. [T]he trial judge must have nsiderable leeway in deciding

in a particular case how tgo about determining whether
particular expert testimony is reliable.

Kumho Tire Co., Ltd. v. Carmichadd26 U.S. 137, 152 (1999)Defendants have not
shown that the Court erred in limiting Ms. Roberts’ testimony as part of its gatekeg
role. This case turnesh Arizona law governing bad faittlaims. Because Ms. Roberts
definition of bad faith differed from that @frizona courts, any opians she could offer
on whether Defendants’ condwrhounted to bad faith would nleave been reliable.

Ms. Roberts’ opinions on whether Deflants acted in ldafaith also were
inadmissible because they wen@nions on an ultimate isswé law. Although Rule 704
provides that expert testimony that is “othiese admissible is not objectionable becau

Mo

it embraces an ultimate issue to be decidethbytrier of fact,” “an expert withess canng
give an opinion as to her ldgeonclusion, i.e., an opinioon an ultimate issue of law.”
Mukhtar v. Cal. State Univ. Hayward99 F.3d 1053, 106&. 10 (9th Cir.2002),
overruled on other grounds by EstateBarabin v. AstenJohnson, In¢40 F.3d 457 (9th
Cir. 2014). Similarly, instreting the jury on th applicable law “is the distinct ang
exclusive province” of the courtUnited States v. Weitzenhd3f F.3d 1275, 1287 (9th

Cir.1993) (internal quotatiorand citation omitted).

Limiting Ms. Roberts’ opinions did ngirejudice Defendants. Ms. Roberts was
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allowed to give all of her tevant and otherwise admissil@inions. She testified tha

Country Life acted reasonably the adjustment of Plaintiff'slaim; that County Life’s

claims handling process was reasonabte] that Country Life’'s process reasonably

provided for the clans to be investigated, facts napared to the policy, damage
documented, medical reports reviewed wheceived, and a nurse telp interpret the
records. (Trial Tr. at322:11-1323:11.)

Ms. Roberts addressed Plaintiff's acdimas that Defendants’ investigation wa
inadequate. She testified that the investan was reasonable despite the failure
obtain certain hospital records because the hospital ecmate irrelevant. She
explained that adjusters are not required t@dscorched earth to obtain every scrap
medical information about a ctaant.” (Trial Tr. at 1323:1:3324:8.) She testified tha
the adjusters acted reasonablgen they made the payntsrtimely and when, without
prompting, they advised Plaintiff that he loager had to pay premiums after he had be
on disability for a certain period. She testiftbat, contrary to Plaintiff's assertion, th
decision to require Plaintiff to undergo imdependent medical examination (“IME”) wa|
reasonable and that Plaintiff’'s contention ttieg adjuster should have called Plaintiff

treating physicians was unheard of. Ms. Roberts explained, “I've never know,

adjuster to call a physician directly” and ogihthat it was reasonable for the adjuste

not to attempt to talk to Rintiff's physicians. (TrialTr. at 1324:9-326:11.) She
testified to the reasonablenesCafuntry Life’s decision to rastate benefits when it did
Ms. Roberts also was not phaded from rebutting the opiniord Plaintiff's expert, Ms.
Fuller, whose analysis and opinions MsobRrts criticized. (Trial Tr. at 1331:1
1332:10.)

Defendants identify four opinions thatethclaim Ms. Roberts was prejudicially
precluded from offering. The Court’s rulingas narrow, however, and based on t
witness’s misunderstanding of the appliealwefinition of bad faith. The Court
precluded none of the four opams Defendants identify. ldathese four opinions beer

offered, however, they would have been inaihile for reasons oththan Rule 702(c).
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Ms. Roberts’ opinion that there was mwidence that the @ims adjuster was

financially motivated to harm &intiff is not a proper expedpinion. Fed. R. Civ. P.

702(a). A jury can make its own deténation of whether financial incentives

motivated a certain action Wwibut the assistance of expeiitness testimony. Likewise,
Ms. Roberts’ opinion that any wrongful terration of claim benefitgnust have been 3
mistake because she found indication of anyntent to harm Plaintiff is not relevant
nor would the opinion have been helpful te jary. Ms. Roberts’ opinion that people ar

not perfect and make mistakeshich in her experience rarely constitutes bad faith

D

e

IS

irrelevant, not helpful to # jury, and amounts to a legal conclusion. Finally, Ms.

Roberts’ opinion that case law does not regairensurer to prevemtl harm and that an

insurer should not be lide because of a good faith mistakgudgment so long as it acts$

honestly, addresses an ultimate issue of lawi@ad opinion that wad not be helpful to
the jury. Indeed, any point intended torhade by this opinion was adequately cover,
by the jury instructions.

Defendantsadditiondly argue that the Court shoulthve limited Plaintiff’s trial

time, as it advised it would after the unéiy challenge to Ms. Roberts’ opinions.

Defendants do not argue legal eroo prejudice. Defendants’ initial representation to t
Court about the time neededpesent their evidex® was incorrect. Because the defen
did not need the amount of trial time theutt initially was lead to believe was neede
the Court found that it was hmecessary to assess agaltintiff's allotted time the
delay occasioned by the untimalhallenge to Ms. RobertdDefendantdiad ample time
to present their case and therefore were prejudiced. (TrialTr. at 1365:14-24;
1415:11.) Defendants also colap that the curative instetion given to the jury was

inadequate to cure the perceived ermbrnot letting Ms. Roberts opine on whethe

Defendants acted in bad faith. The fostion the Court gave was proposed |
Defendants and agreed to as modified. (Trralat 1567:4-10.) The instruction was n(
intended to address the limits on Ms. Rodeopinions; it was intended to address al

negative perceptions by the jury from their-dire” that occurred during her direc
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examination. The instructiomas adequate for its intendpdrpose and Defendants wel
not prejudiced.

B. The Emotional Distress Award

Defendants argue that there was insufficient evidence thatctuesed Plaintiff
significant emotional distress. Defendants artha the jury’s award had to have beq
based on improper speculation because themre no medical recds and no medical
testimony stating that his worsening corahtwas caused by Defdants’ decision to
terminate his benefits.

Plaintiff bears the burden of proof on iksue of proximate cause. Under Arizor]
law, “[tlhe proximate cause a@n injury is that whichjn a natural and continuous
sequence, unbroken by any efficient intervgniause, produces amury, and without
which the injury wouldnot have occurred.”McDowell v. Davis 448 P.2d 869, 871
(Ariz. 1968) (internal quaitions and citation omitted$uperseded on other grounds [
statute as stated in Cheney vizAiSuper. Ct. for Maricopa Cty698 P.2d 691 (Ariz.
1985). Defendants’ act or omission need e a “large” or “abundant” cause of th
injury; even if Defendants’ conduct comintes “only a little” toPlaintiff's damages,
liability exists if the damages would nleave occurred budor that conduct.Ontiveros v.
Borak, 667 P.2d 200, 205 (Ariz. 1983). PHaihneed only present probable facts fror
which the causal relationshipagnably may be inferredPurcell v. Zimbelman500
P.2d 335, 342 (Ariz. Ct. App. 1972).

Defendants cite no authority for theirggiestion that proof ofausation under the
facts of this case requiredpeert testimony or reference medical records. The causa
relationship between Defendants’ conduct &aintiff's emotional distress could hav
been readily apparent to théetrof fact. The testimony dhose familiar with Plaintiff,
his situation, and the effects the termioatof benefits had on him was sufficier
evidence from which a jury caliinfer that Plaintiff's emtional stress was brought abol
by Defendants’ conduct.

For example, the jury hekthe chronology of eventsPlaintiff, who was totally

e
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disabled and unable to work,dhis benefits terminated fafmost two years before they
were partially reinstated after he hired a lawyer and filed suit. Plaintiff, his v
Brandon Figg, and Dr. Turnerstified about the stress Plaiifiexperienced and that they
observed him experience resulting from the teation of benefits The witnesses’
testimony painted a picture of emotionalimp&rought on by the uncertainties of th
family finances and of thefuture, resulting from the termation and the coverage battl
with Defendants, all of which came attene when Plaintiff was vulnerable ant
experiencing severe depression. Theresufficient evidence frorwhich the jury could
infer that Plaintiff's preexisting emotiohaistress was aggravated by the stress &
humiliation of having to rely othe charity of friends.

Defendants challenge the amount of #weard, claiming it had to be based g
improper motives when it is viesd against awards in other cases. Defendants argug
the award here is not jused because the emotional distress was not severe
permanent, suggesting that athén Plaintiff's situation wald not have sifiered severe

emotional distress. But there was amplédence supporting the jury’s verdict fo

fe,
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emotional distress. The ewdce showed that Plaintiff was suffering from a preexisting

condition and that Defendantbad faith termination ohis claim made his condition
worse. The jury verdict vgaconsistent with the “Prexisting Condition, Unusually
Susceptible Plaintiff” jury istruction, which instructed ¢hjury, in relevant part, ag

follows:

[I]f Mr. McClure had any preexigg physical or emotional
condition that was aggravatest made worse by Countr
Life’s fault, you must decide the full amount of money that
will reasonably and fairly congmsate Ben McClure for that
aggravation or worsening. . even if Mr. McClure was more
susceptible to injurythan a normally healthy person would
have been].]

(Doc. 384 at 34.)
Defendants’ argument that the stress was not permanent because they re
Plaintiff's benefits is withotimerit. The emotional disiss, depression, and anxiet

caused by Defendants’ bad faith conduct ditltam on and off likea water hose. Therg
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was sufficient evidence for ¢hjury to find that Plaitiff's emotional condition was
aggravated by Defendants’ actioasd that he continued to live in the aggravated state
well after the benefits resumed.

C. Joint Venture Within the Corporate Family

Defendants request Rule 50 relief from jimg’s finding thatthey were operating
as a joint venture, but alsygue that relief under Rule %@ould be appropriate for the
same reasons. They argue that, as a mattanopfthere can be noint venture because
Defendants are part of the same corporata@lya wholly owned bylllinois Agricultural
Holding Company.

Rule 50 relief is not avaitde to Defendants because tligg not raise this issue in
their initial, pre-verdict Rule 5totion. (Trial Tr. at 1255-65.)The failure to raise this

issue prior to the return dhe verdict results im complete waiver, precluding [th¢

A\)”4

Court’s] consideration of thmerits of the issue.Zhang v. Am. Gem Seafoods, Jr339
F.3d 1020, 1028<2 (9th Cir. 2003)see alsoFreund v. Nycomed AmershaB47 F.3d
752, 761 (9th Cir. 2003) (“Aparty cannot raise argumerits its post-trial motion for
judgment as a matter of law der Rule 50(b) thait did not raise in itgreverdict Rule
50(a) motion.”).

Even assuming there has been no waieerconsidering Defendants’ request
under the rubric of Rule 59, Defendantsj@ament fails on the merits. Defendants are

separate entities. They enjthe advantages of being separandependent entities. Thg

1%

legal authority offered by Defendankselfenbein v. Barae Investment Cs08 P.2d 101,
104 (Ariz. Ct. App. 1973), does not suppdheir argument. Defendants are npt
immunized from the jury’s joint venture findirggmply because theyapart of the same
extensive corporate family. Arizona couhtave held that a third party administering
claims, as was the case here, may be foundetengaged in a joint venture with the
contracting insurer.See, e.g., Sparks v. Republic Nat'l Life Ins., ®d4.7 P.2d 1127,
1137-38 (Ariz. 1982)Farr v. Transamerica Occidental Life Ins. Co. of C&99 P.2d
376, 385-86 (Ariz. Ct. App. 1984).
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D. The Sufficiency of Ewdence of a Joint Venture

Defendants argue that theseno evidence that they engaged in a joint venture.
joint venture requires “an agreement, a cammurpose, a community of interest, and
equal right of control.” Sparks 647 P.2d 1127, 1138 (Ari2982). Theravas evidence
presented to support all of these requirements.

First, there was evidence of an agreent and common purpose for Country Li
to issue the policies and received the prensiuand for CCS to pvide the personnel
who performed the claim handling respduigies. (Doc. 309 at 4, § K.)

Second, there was community interesthie sharedonus program.The bonus
program for both Defendants shared the samectibbes and both hadshared interest in
Country Life’s financial performance. @# Carpenter, who is employed by CCS a
manages the claims operation that handlean®if's claim, testified that the bonug
program for CCS employees is “based om dperating results fromll the companies,”
including Country Life. (Trial Tr. at 1478-21.) CCS employees are updated about
financial results that impact their bonuse¥hey are encourad to “make a positive
impact” on those financial relis, and reminded that “profibdity” is a “measure [of] our
progress.” (Doc. 411-8.)

Indeed, Defendants’ community of interegis such that they were treated ag
single unit throughout the trial and employed shene lawyers in the defense of the caj
Their community of interest was so closattiMr. Anderson, the shouse attorney who
supervised and terminated Plaintiff's claimas not even sure which company was |
employer. (Trial Tr. at 1167:7-203ee Ceimo v. Gen. Am. Life Ins. (do. 2:00-CV-
1386 FJM, 2003 WL 25481095, at *1 (D.iArSept. 17, 2003) (finding the evideng

“was more than sufficient” on alter egodajoint venture and dying the defendants’

Rule 50(b) motion, considegn‘they not only retained theame lawyers, but were, for

the most part, treated as agle unit throughout the trial"aff'd by 137 Fed. App’x 968,
969 (9th Cir. 2005) (“A company may be lla to an insured based on its dire

involvement in the insured’s claim, regardless of its status as a non-party t
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contract.”).

As for the final element, under ArizonaMdequal right to control” does not mea
that each venturer has “an equivalent amaircontrol over the venture’s operation].]
Estate of Hernandez v. Flayi®30 P.2d 1309, 1313 (Ariz. 1B Rather, “each joint
venturer must share, to some extent, in thetrol of the venture. In other words, it i
sufficient that a venturer has some voige right to be heard in the control an
management of the venturelt. The evidence at triahswed that, although Country
Life issued Plaintiff's disability policyand received his premiums, it was CCS th
performed all claim handling respsibilities and denied Plaintiffslaim. (Doc. 309 at 4,
1K)

Further,Farr indicates that the right of controlitée established kiye nature of

the relationship. Relying dBparks theFarr Court explained:

Sparksturns upon the ®ih that the insurer and its agent are
engaged in a joint venture so tleach is jointly and severally
liable with the other for a badita refusal to pay. . . . [W]e
note that here there was no proof of profit and loss sharing
and no proof of a joint right teontrol. Thus, the classical
elements of a joint venture are smnng. But If that is true
here, it was also true Bparks In Sparksthe court found that

a company that issued certdies of coverage, billed and
collected premiums, handled timvestigation and payment of
claims, and distributed brochwréo induce the purchase of
policies was engaged in a joiménture with the insurer so
%h% both owed a common duty ttee insureds to act in good
aith.

Farr, 699 P.2d at 386. Based on simikvidence, the jury reasonably found th
existence of a joint venture here.

E. The Evidence to Support arAward of Punitive Damages

Defendants argue that thesas not clear and convincireyidence of conduct by
each Defendant to justify both punitive damagediats. In an inskance bad faith case
the plaintiff must prove “a willil and knowing failure to pr@ss or pay a claim known tg
be valid” to support an aavd of punitive damagedd. at 383. The requisite mental sta
necessary to justify an award of punitdl@mages may also be shown with evidentd1)

fraud in connection with demg the claim, (2) “[d]elierate, overt and dishones
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dealings,”ld. at 383-84, and (3) other conduct thatsufficiently oppressive, outrageou
or intolerable,”Hawkins v. Allstate Ins. Co733 P.2d 1073, 1080 (Ariz. 1987) (interna

UJ

guotations and citation omittedyee also Rawlings v. Apodac&6 P.2d 565, at 578
(Ariz. 1986) (concluding that conscious disned) of significant harnto insured warrants
punitive damages). The “cleand convincing” poof of the mental state necessary fo
punitive damages often comedm defendant’'s expressionspnduct, or objectives,”
and other “indirect and circumstantial evidenceThompson v. Better-Bilt Aluminum
Prod. Co, 832 P.2d 203, 210 (Ari 1992) (internal quot@ns and citation omitted).

Plaintiff presented evidence at trial fmowhich the jury could conclude that
Country Life terminated a aim it knew was valid. The ewdce indicated that wher
Country Life, acting through CCS employeésrminated the claimin April 2014, it
knew: (1) the medical evidene@ad Plaintiff's treating docte supported the claim up to
that point, (2) there was no basis to questioregact their opinions, (3) Country Life dig
not question the validity ofPlaintiffs depression andnxiety, (4) the IME was

“inconclusive” at best and actually verifiedntinuing depressiomnd (5) Dr. Borgaro’s

testing in December 2013 realed “severe depression” on the PAI test, supporting this

claim.
Defendants argue that “there would have been clear armbnvincingevidence
of an evil mind had MsRoberts been permitted to testifyfull.” As discussed above,

however, the limitation placedn Ms. Roberts’ testiony prevented her only from

rendering a legal opinion on whether Defertdanonduct amounted to bad faith. She

was allowed to and did testifon all other subjects, including the reasonableness
Defendants’ conduct, and her challenges to Plaintiffjgzeet and Plaintiff's accusations
about the adequacy tfe investigation.

Defendants argue that there was no ewddhey acted witthe requisite mental
state because the termination of benefits wanistake. The ewedce showed, however

that Defendants essentially ratified the teration in November 2016, and the adjust

D

who made that decision, Spellmeyer, téstifthat she would make the decision aga
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today.

Defendants argue that Plaintiff peeted no evidence dh they unjustly
disregarded a substantial risk of harm to him. Adjuster Spedimbpwever, admitted tg
knowing that Plaintiff suffered from major depséve disorder and panattacks, that she
was aware that Plaintiff's treating docobelieved he contindesuffering disabling
depression, and the there washasis to reject their opinions. (Doc. 359-3 at 8, 13,
29.) Spellmeyer knew both Dr. Shinsky’s and Dr. Borgaro’s IMEeports specifically
indicated Plaintiff continuedo suffer from depression, wamnxious over his lack of
income, and was struggling emotionally—hayibeen hospitalized as suicidal. Bof
Spellmeyer and Anderson knew that Ridi could be sent into the severeignpaired
range when anxious. (Trial Tr. at 982:243:10; Doc. 359-3 at 19.) Spellmeye
admitted knowing that terminating disabilibgnefits could be dastating. (Doc.359-3
at 8.) There was sufficient evidence foetjury to find that Defendants terminate
benefits knowing that the medical evidence supported the claim and knowing the ri
the devastating consequenoéserminating benefits.

Additionally, there was egence that Defendants sneépresented the medica
evidence to justify the termiriab of benefits. For example, there was evidence @
misrepresentation that occurrgdthe termination letter whe8pellmeyer told Plaintiff
that his treating doctors did not doocaimh “any loss of physical/mental healt
function.” There also was evidence thaeBpeyer knew Plainti's doctors continued
to support disability. County Life also knew Borgaro’s December 2013 IME repor
revealed severe depression on the PAI &wt Strupinski’'s INE showed continuing

depression and anxietySee, e.gHangarter v. ProvidentLife & Acc. Ins. Cq.373 F.3d

998, 1010-11 (9th Cir. 2004) (noting thiatter terminating benefits could be found

misleading and deceptiveYerhulst v. Gen. Am. Life Ins. CdNo. CV-03-0858-PCT-
JAT, 2005 WL 2371860at *5 n.4, 7 (D.Ariz. Sept. 26, 2005)allowing punitive
damages to be considered at trial wherergrsmisrepresented théte treating doctor

believed the insured was “stable”).
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The evidence of oppressive and oud@gs conduct include the intentional

creation of financial conflicts of interesbr claims staff. For example, there was

evidence that financial conflicts created inbezs for claims adjusts to look for ways
to terminate Plaintiffs claim. Ms. Her explained how Diendants’ bonus and
incentive pay plans make claim handlers inappiately accountable for contributing t
the achievement of financial goals. @IriTr. at 359-60.) Company documen
conveyed that everyorshould be focused on meeting thnancial objectives, including
those in the claim operation, and personakets are aligned with meeting the corpora

financial goals. (Trial Tr. at 360-61.) M&uller explained that it is inappropriatg

however, to ask those makimigcisions on claims to decused on company financial

objectives. (Trial Tr. at 361369-70.) She testified thataim handlers can influence

profitability only by rejecting new claims derminating claims that are already in pg

status. (Trial Tr. at 368-69.) Thereforeskimg claims personnel with concerns abgut

company profits inappropriately places the@man inherent conflict of interest. By

creating a financial incentive to wrongfullgrminate claims, adjusts can be motivated

to avoid their responsibility to treat insuredqually and honor all legitimate claims.

7

[S

ite

Ly

(Trial Tr. at 245.) Ms. Fuller testified @h Defendants’ bonus arrangement encouraged

adjusters to deny and terminate claims, #nad in her opinion th financial performance
of the company should not beam how the claims organizationaperated. (Trial Tr. at
361.)

Lastly, the evidence demdreted that, in the earlynonths of 2014, the yeal
Plaintiff's claim was terminated, Countryfeiwas experiencing much higher new clai
activity and higher reserves. (Trial Tr. 362:) Reserves released from terminat
claims began increasing in April 2014. ri@l Tr. 368.) In sum, the evidence w3
sufficient to support a finding that Counthjife acted dishondly to serve its own
interests.

F. Separate Punitive Damages Against Each Defendant

Defendants argue that an award ohigue damages against each is improper

-14 -

m

S




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

because there was no evidencat thach Defendant acted with the request mental sf
Defendants further argue that they cannohéld individually responsible for the acts ¢
the claims adjusters because there no evidence establishing for which Defenda
adjusters were acting. Defendants arguetthatpunitive damages awards show that t
jury was both confused and inflamed by passion.

Defendants’ arguments fail to recognithat, under Arizona law, a principal ma
be held responsible for punitive damages fioe conduct of its agent without an
showing of the principal’s mental statdlendoza v. McDonald's Corp213 P.3d 288,
305 (Ariz. Ct. App. 2009)Hyatt Regency Phoenix Hbt€o. v. Winston & Strawrd07
P.2d 506, 516 (Ariz. Ct. App.1995ee also Haralson v. Fisher Surveying, Jigd P.3d
114, 119-20 (Ariz. 2001) (te in Arizona is that putive damages may be awarde
against employer for acts @mployee as long as aatemmitted in furtherance of]
employer’s business and withstope of employmentEchols v. Beauty Built Homes
Inc., 647 P.2d 629, 63@\riz. 1982).

Defendants argue that Plaintiff had not ptedoresented to thiery the theory of
vicarious damages for punitive damageBhe entire case, however, was premised
respondeat superior liability. No individual employeewas named as a defendan
although it was the individual adjusters’ncluct that formed thdasis of Plaintiff's
claims. The jury was instructeaithout objection, that “@orporation is responsible fol
the acts of its employees, agents, directansl officers performed within the scope (
authority.” (Doc. 384 at 17.)

In support of their argumetttat the respondeat supertbeory was not previously
introduced, Defendants point tbe failure to give the Resed Arizona Jury Instruction
for respondeat superior liabilityThe instruction the Court ga, however, is a portion of
that Arizona instruction. The Use Note accompanying the Revised Arizona J
Instruction states that the portion of the msgeat superior instruction that the Coud
gave here is to be used “if there is ngpdie about the existence of respondeat supe

liability.” The Use Note alsindicates that the second pon of the instruction, which
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the Court did not give, is to be used fthere is a dispute about the existence
respondeat superior liability.” There wa® dispute during trlaabout respondeat
superior liability and there was no requestbgfendants for the second portion of th
instruction to be given.

Because the jury found that Defendants were acting as a joint enterprise
equal right of control, an award of pungiwdamages against each as a result of

actions of the employees workirfor the joint enterprise iallowed. “The reason for

allowing punitive damages agat the corporation is theugposed deterrent effectl

Indeed, “[tlhe reason for allowing punitivdamages against the corporation is t
supposed deterrent effect. The allowanceumfh damages will eourage employers to
exercise close control overdih servants for the previon of outrageous torts.State v.
Sanchez579 P.2d 568, 570 (Ariz. Ct. App. 1978ke alsdVilson v. Riley Whittle, Inc.
701 P.2d 575, 580-81 (#&. Ct. App. 1984).

Defendants’ arguments that Plaintiffléal to prove which Defendant employe

the culpable employees and that Plaintift dot allege an aiding and abetting claim are

not relevant in light of the finding by the juof the existence of @int enterprise. The
finding of a joint venture also eliminates Defendants’ concern that there wa
“‘common employee” inquiry. Tére was no need to det@ne whether a genera
employer remained vicariously liable for thesaof employees it has contracted out
another. Where a joint venture exists, eaclthefparties is the agent of the other a
each is likewise a principal of the other ‘that the act of one is the act of allWest v.

Sot0,336 P.2d 153, 157 (Ariz. 1959).

The separate assessment of punitive d@saoes not indicate that the jury was

confused or inflamed by paesi. The Court finds that ¢hpunitive damages were ng
excessive nor was the jury confused by theawe or the instructions. The instructior
advised the jury that the determination ahjdiability is independent of its assessme
of punitive damages, and that, if assesseditipe damages shall be assessed as to €

Defendant separately. The jury, followintgose instructions, raved at a separate
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punitive damage verdict for each Defendaihe acts and conduct of each company
employees and agents form thasis of a punitive damage aml as to each company.
Although Country Life delegatkethe duty of adjusting thelaim to adjusters employec
by CCS, it remained liable for the actiongda by those adjustetsecause the duty of
good faith is not delegableWalter v. F.J. Simmons & Other818 P.2d 214, 222 (Ariz
Ct. App. 1991). Relatedly, because theyjiound that Counyr Life and CCS were

engaged in a joint venture, the act of oné¢his act of both. With these principals i

-

mind, the jury’s separate punitive damagesards are consistent with the deterrence
goals underlying such damages.
G. Exhibit 55
At trial, Plaintiffs offered Exhibit 55a Certified Copy of the Annual Statement ¢f

Country Life Insurance Company for the year 2016 filed with the Arizona Department of

Insurance, to show Countryfeis net worth. (Doc. 404-3.) A company’s net worth,

defined as “the excess of total assets oval tabilities,” can readily be calculated by
reference to its financial statement[Nfetro. Bus. Mgmt., Incv. Allstate Ins. Cg.No.

CV 05-8306CAS (CWX), 2009 WI2424291, at *3 (C.D. Cal. Aug. 6, 2009) (interna
guotations and citation omittedjif'd, 448 F. App’x 677 (9th Cir. 2011).

Defendants objected to the exhibit's adnmeissarguing that it is confusing and i

)

irrelevant without explanation. Defendando not argue that Exhibit 55 lacked

authentication or thathe information contained i&xhibit 55 is irrelevanper se but

174

instead that it is irrelevantwithout context. The Cotiragreed that some of the

information could be confusing, but concludbat that the relevant portions—the tota
assets and total liabilities—were not confgsand did not require testimony in order {o
be understood by a jury. (Trial Tr. at 1518:1526:16.) When Exhibit 55 was allowe

[oX

into evidence, Plaintiff's counsel therefore was limited tdraslsing only total assets and
liabilities.
Although Defendants argue that thesere prejudiced becae Exhibit 55 was

admitted without testimony thajave context to the numlisecontained in the exhibit,
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they do not explain what additial information or context vganecessary for the jury tg
understand what is meant byabassets and total liabilitie€xhibit 55 wa relevant and
not unfairly prejudicial to Defendants.The information in Ekibit 55 allowed a
calculation of Country Life’snet worth (total assets minagtal liabilities) and did not
require explanation to henderstood by the jury.

H. The Ratio of Compens#ory to Punitive Damages

Defendants argue that the jury must hagted with passioma prejudice and that
the punitive damages awards exceed congitati limits because the ratio of punitiv

damages to compensatory damages istgrehan one. Defendants’ argument

predicated on their belief thitere was no evidence that theobnduct was reprehensiblg.

Even if Defendants were coatethat their conduct was noeprehensible, however, thg
ratio of punitive tocompensatory damagewither shows that éhjury acted out of
passion or prejudice nor exceeds constitutionatdimThe jury awat of $2.5 million for
punitive damages is less ain twice the awarded compensatory damages
$1,463,638.76. The ratio oltipitive damages to compensatailgmages, 1.7:1, therefors
is well with constitutiontly permissible limits. See Planned Parenthood o
Columbia/Willamette Inc. v. AnCoalition of Life Activists422 F.3d 949, 962 (9th Cir
2005).

Moreover, the premise of Bendants’ argument is notgported by the evidence
There was substantial evidence to supporfinding that Defendants’ conduct wa
reprehensible. The evidensbowed, for example, that Defendants were indifferent
Plaintiff's health and safety. Defendantaproperly terminated Plaintiff’'s benefits
without proper investigationna despite his financial vudmability, fragile emotional
health, suicidal ideationsnd the knowledge that additidnstressors could worsen his
health. There was evidence tlsaime of the bad faith pracéis utilized against Plaintiff
were practices used by Defendants in the. p@itial Tr. at 342:2-25.) The harm cause
to Plaintiff was immense. Plaintiff spiral@éato further depressioand suicidal thoughts

leading to hospitalization after Defendai¢rminated his benefits.
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I. Breach of Contract Award for Retroactive SIR Benefits

The parties agree that they awarded retroactive Blbenefits, considering the
amount of the award ($23,469.35). The paraéso agree that a verdict for retroacti
SIR benefits as damages for Ri#F’'s breach of contract aim is inconsistent with the
Court’s ruling on Defendants’ pre-verdict RW8(a) motion. The Court had ruled thg
Plaintiff could not seek retroactive SIR bdtehs contractual damages, but could se
those damages as part of his bad faithntlaiThe jury, however, found that Plaintif

suffered no such damages as a resultaveach of good faith and fair dealing.

Plaintiff argues that Defendants haveiwea any objection to the damage away

because they did not providestjury with an opportunity talear up the inconsistency by
raising the issue before the jury was reéehs Defendants argue that their failure
object is irrelevant because the vetsliwere not internally inconsistent.

The Court agrees that this is not aseawvhere the verdicts were internall
inconsistent. The subject damages are Hotvad as contract damages as a matter
law. The Court had previolysgranted Defendants’ Rul®0 motion and ordered tha
those damages could be pursued under aythafobad faith, but not as a remedy fg
breach of contract. Because the Coudnggd the Rule 50 mion precluding those
damages for breach of contract, there isbasis supporting the julyaward of them.
The jury found that the there were no bad fai#mages for the retroactive SIR benefit
The Court therefore reaffirms iBule 50 ruling and finds asmatter of law that the jury
award of $23,469.35 for the lpry benefits that Plaintiff wold have received through thg
date of the trial is vacated.

J. Evidentiary Rulings

Defendants claim the Court erred by allowing the jury to consider pun
damages against CCS because there wasvidence of its wealth. Defendants do n
identify any point during triabr arguments on jury instructions or verdict forms whe
such an objection was raisedny such objection therefore has been waived.

Defendants argue that the Court drigy admitting Exhibit94. Defendants’
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medical expert, Dr. Hendin, who has been penfog IMESs since at least the early 199(

(mostly for insurance companies and degeratorneys), was asketo verify that,

between 2008 and 2012, hisfioé collected $2.4 million fothose exams. When he

stated that he could not verify that amouRlaintiff offered Exhibit 94, an affidavit
signed by Dr. Hendin’s partner setting fortifioirmation Dr. Hendirclaimed he could not
verify. Defendants objected that the exhisas not proper immehment. The Court
overruled Defendants’ objectionpwever, and allowed the ekitiinto evidence to show
that the witness had a potenti@ancial motive or bias. Defendants have not shown t
the Court abused its discrati by allowing the admission dExhibit 94, or that its
admission was prejudicial.

Without identifying a ruleof evidence, Defendants raise a new objection

Exhibit 94. Defendants clai that the line of questioningas inappropriate because Df.

Hendin did not have personal knowledgetloé exact amount of money made by h
firm’s performance of IMEsgeven though that number waet forth in Exhibit 94, a
document Dr. Hendin conceded was authdogdhis partner. (Trial Tr. at 778-82.
Defendants’ new objection is waiveaks it was not raised at triaRegardless, the exhibi
was relevant and otherse properly admitted.

Defendants argue that the Court favorealrRiff in permitting Dr. Zacarri to offer

opinion and fact testimony beyond whaiRtiff timely disclosed, compounding the

error and prejudicial effedby admitting objectionable recadrom this witness. Dr.
Zacarri provided ongoing courlsgy services to Plaintiff and his family. Plaintiff hag
disclosed Dr. Zacarri as a provider who wasvfting ongoing counseling. Plaintiff hag
difficulty obtaining Dr. Zacarri’'srecords, but disclosed thesoon after obtaining them

After exploring the reason for the delayed disale and the contents of the records, t

Court allowed them into evidence, findingatlthe delayed disclosure was substantial

justified due to fact that Plaintiff notifte Defendants that Dr. Zacarri was an ongoi
treating medical provider and had made reasgntiblely efforts to gther the records.

The Court further found that allowing thetdadisclosed documents into evidence w
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harmless. (Trial Tr. at 845-46.) Althgh Defendants argue that the late disclost
should not have been allowethey do not argue that the @6 was incorrect or that it
abused its discretion when it found that the isclosure was substantially justified ar
harmless.

Finally, Defendants challenglree rulings on objectiorite Ms. Fuller’s testimony
and the admission ofxhibit 92. Regardinghe objections to MsFuller's testimony,

based on the portions of the record ciledDefendants’ motionDefendants have nof

re

d

shown that the Court’s rulingsere incorrect or an abuse of discretion. As to the

objection to the admission of Exhibit 9Pefendants have not cited the testimon
objection, or arguments thatcurred at the time of thlgbit's admission. The Court
will not search the entire recordDefendants present nothing show that the Court
improperly admitted the exhibitr that the admission wasgpudicial. Accordingly,
IT IS ORDERED that Defendants’ motion (Doc. 404) GRANTED IN PART

AND DENIED IN PART . The Court reaffirms its proruling granting Defendants’
Rule 50 motion on the availdiby of retroactive SIR benefitas a damage for Plaintiff's
breach of contract claim. @sequently, the jury award &23,469.35 as damages fq

breach of contract is vacated, as those damagecontrary to law and inconsistent wi

the Court’s prior ruling. The remainder befendants’ motion, including their reques

for a new trial, is denied.
Dated this 8th daof August, 2018.
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