Reel Precision Inc@rporated et al v. FedEx Ground Package Systems Incorporated et al Doc.|45
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2
3
4
5
6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Reel Precision, Inc., an Arizona No. CV-15-02660-PHX-NVW
corporation; Alfred and Sheree Levett, a
10|| married couple filing jointly; ORDER
11 Plaintiffs,
12| wv.
13| FedEx Ground PackagSystems, Inc., a
Delaware corporation doing business in
14| Arizona; FedEx Corporation, a Delaware
corporation doing business in Arizona,; Eric
15|l Pagano and Jane Doe Pagano, a married
16 couple; Amy Gosselink and Stacy
Meendering, a married couple; John and
17| Jane Does I-X; Black Corporations I-X;
White Partnerships I-X; Red Limited
18 Liability Companies I-X,
19 Defendants.
20
21 Before the Court is Defendants’ Partial tibm to Dismiss or for More Definite
22| Statement (Doc. 25). On March 11, 20D&fendants moved to dismiss Counts IV and
23|l V of the Second Amended Comjitifor failure to state claims upon which relief can be
24| granted. On April 11, 2016, the Court ordered that ifrfilés contended any further
25| amendment of the Second Amended Coinplaould cure any alleged deficiency,
26| Plaintiffs must submit a proposed furthemended complaint containing all further
27| allegations Plaintiffs couldnake. The Court further ordered that no leave would|be
28|l granted to amend the Second Amendednf@laint beyond what was offered in the
Dockets.Justia.com


https://dockets.justia.com/docket/arizona/azdce/2:2015cv02660/959142/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2015cv02660/959142/45/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

proposed further amended complaint. OmilAp2, 2016, Plaintiffs lodged a propose
Third Amendel Complaint. Defendantshotion will be considead a motion to dismiss
Counts IV and V of the proped Third Amendé Complaint.
. LEGAL STANDARD

On a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6)
allegations of material fact are assumedbt true and construed in the light mo
favorable to the nonmoving partyCousins v. Lockyerb68 F.3d 1063,d67 (9th Cir.
2009). To avoid dismissah, complaint need contain orflgnough facts to state a clain
for relief that is plausible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007). The principle that a court acceptdras all of the allegations in a complain
does not apply to legal conclusionsaanclusory factual allegationsAshcroft v. Igbal
556 U.S. 662678 (2009). “A claim has facial gulsibility when the plaintiff pleads
factual content that allows the court to dridne reasonable inferent®at the defendant is
liable for the misconduct allegedId.

. FACTUAL ALLEGATIONSASSUMED TO BE TRUE FOR DECIDING
THEMOTION TO DISMISS

Plaintiffs Alfred and Sheree Levetteara married couple and the managif

[®X

all

~

19

shareholders of Plaintiff Reel Precision, Inc. Defendants are FedEx Corporatign, it

wholly owned subsidiary FedEx Ground Pagk System, Inc., and two of its manage

and their spouses. Reel Precision was forfoethe purpose of contracting with FedE

to provide pick-up and delivery services specific primary service areas or routes.

Plaintiffs owned and operated the vehic@sl other equipment used to perform packa
pick-ups and deliveries. They also hiredhest drivers to assisvith the pick-up and
delivery services. Plaintiffs performed sees for FedEx pursuant to an operatir
agreement.

In 2012 FedEx managers formed a Cacior Safety Committee. During ¢

meeting of the Contractor Safety Commgtin November or December 2013, whig

Plaintiff Sheree Levett attendeldefendant Eric Pagano inttuced a concept he referre

to as the “walk of shame.” Pagano expldirieat any driver or person related to th
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driver who was involved in a vehicle accidesitould be requiretb personally change
the electronic signage displaying the numbedafs since the last accident. The signage
was located so that any persgho would be required to takie “walk of shame” would
be observed by others.

On April 25, 2014, a driver hed by Plaintiffs was involveth a vehicle collision.
On April 29, 2014, Shereend Plaintiffs’ driver met withDefendant Amy Gosselink to
discuss the collision. Alfred ganot present at the FedEx facility at the time. After the
meeting, Gosselink told Sheree she waguired to take the “walk of shame” by
personally changing the electronic signagepldiying the number of days since the Igst
accident. When Sheree resisted, GosselinkcedeSheree to comply and escorted herto
the signage area. Sheree was extremely eadgs®d and humiliated by being forced fo
change the signage in view of other persband drivers. Upon completing the “walk of

shame,” Sheree drove her vehitdea secluded area and burgb tears. She was unabl

[1°)

to concentrate or focus onrhwork. Subsequely, Sheree has experienced depression,
anxiety, loss of concentration, and trembling.

Within a few days of taking the “walkf shame,” Sheree spoke with FedEx|s
Contractor Relations Specialist, Vicki PerryPerry told Shere¢hat she thought the
“walk of shame” was disgusting and that $tel lost sleep several nights after hearipg
that Sheree had been forcedake the “walk of shame.In May 2014, Alfred told Perry
his concerns regarding Sheree being forcethke the “walk of shame” and regarding
FedEx management forcing Plaintiffs to malaivery attempts beyond the requirements
of their operating agreememiithout additional compensati. Alfred told Perry he
believed compelling Sheree to take the ‘kvaf shame” may have constituted illegal
harassment and requiring delivery attempéyond the requirements of their operating
agreement without additionabmpensation illegally violatethe terms of the operating
agreement and applicable wdgess. Plaintiffs believe that Perry immediately conveygd

Alfred’s complaints to Pagano and Gosselink.
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Another contractor for FedEx told Alidethat Gosselink subjecting Sheree to t
“walk of shame” was “out of order.” One #faintiffs’ drivers said he wished he wa
present when it occurred because he wouic lsiopped it from happening. Plaintiffs
driver who was involved in the collision satldat Gosselink waa “bitch” because she
made Sheree take the “walk of shame.”

FedEx’s policies prohibit harassment anthliation against a person who repor
in good faith any knowmr suspected misconduct. Pl#ifis are aware of other drivers
who have been in vehicle colbsis but neither the driver nor anyone related to the dri

was similarly required to takée “walk of shame.”

On July 10, 2014, Pagano notified Pldistithat he was recommending to Fedg

that their contracts not beenewed. On July 14, 2@, Alfred requested a written
explanation, which Pagano refusedPagano’s oral comments referred to Alfrg
complaining to Perry. OrAugust 5, 2014, Alfred receed notice of non-renewal
effective October 9, 2014. No exp#&ion for non-renewal was given.
1. ANALYSIS

A. Count V: Intentional Infliction of Emotional Distress

Although the proposed Third Amended rGplaint alleges that “Plaintiffs"—
plural—suffered severe and lditating emotional distress, Plaintiffs’ response to t
motion to dismiss states that “Ms. Levett Isafficiently pled all ofthe required IIED
elements.” (Doc. 31 at 6.Jhe response repeatedly refeydMs. Levett’'s claim, but does
not refer to any other Plaintiff having aach for intentional infliction of emotional

distress. Therefore, Count V is deemedbe pled only by Sheree Levett.

Under Arizona law, a claim for intentiolnafliction of emotional distress require$

factual allegations showing that (1) Defentdaengaged in “extreme” and “outrageou

conduct, (2) Defendants eithentended to cause ematial distress or recklessly

disregarded the near certainty that sd@tress would result from Defendants’ condu¢

and (3) Plaintiffs suffered “severe emotionatokss” as a result of Defendants’ condu
Craig v. M & O Agencies, Inc496 F.3d 1047, 1058 (9th Cir. 200Fprd v. Revlon,

[S
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Inc., 153 Ariz. 38, 43, 73#.2d 580, 585 (1987Mintz v. Bell Atl. Sys. Leasing Int'l,
Inc.,, 183 Ariz. 550, 58-54, 905 P.2d 559, 562-63 t(CApp. 1995). “[Clonduct
necessary to sustain an inienal infliction claim falls at the very extreme edge of tf
spectrum of possible conductWatts v. Golder\ge Nursing Homel27 Ariz. 255, 257,
619 P.2d 1032, 1038980). It “must completely viate human dignity. The condug
must strike to the very core of one’s beitlgeatening to shattéhe frame upon which
one’s emotional fabric is hungPankratz v. Willis155 Ariz. 8, 15, 744 P.2d 1182, 1189
(Ct. App. 1987).

As explained in Restatemente®nd) of Torts § 46 cmt. d:

Liability has been found onlwhere the conduct hasdreso outrageous in
character, and so extreme in degredpago beyond all possible bounds of
decency, and to be regarded as @tnas, and utterly intolerable in a
civilized community. Genally, the case is one which the recitation of
the facts to an average membafr the community would arouse his
resentment against the actor, aratll@im to exclaim, “Outrageous!”

The liability clearly doeshot extend to mere inkg, indignities, threats,
annoyances, petty oppressions, or othelalities. The rough edges of our
society are still in need of a good deélfiling down, aad in the meantime
plaintiffs must necessarily be expedtand required to be hardened to a
certain amount of rough language, anad¢casional acts that are definitely
inconsiderate and unkindlhere is no occasion fahe law to intervene in
every case where someone’s feelings are hurt.

The trial court must make a prelimiygadetermination whether the conduct ma
be considered sufficiently “extreme’h@ “outrageous” to permit recoveryNelson v.
Phoenix Resort Corp181 Ariz. 188, 199, 8 P.2d 1375, 1386 (CApp. 1994). That
issue may only go to the jury wleer‘reasonable minds may differ.”ld. Even
unjustifiable conduct by a defemot does not necessarily risethe level of “atrocious”
and “beyond all possié bounds of decency” to beonsidered “outrageous” by ai
average member dhe community.ld. Case-by-case analyssrequired to determing
whether a defendant’s conduct is “outrageous.itchesi v. Frederic N. Stimmell, M.D
Ltd., 149 Ariz. 76, 79, 716 P.2d 1013, 1016 (1986).
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Plaintiffs allege that the “walk of shahis “atrocious” and “utterly intolerable”
because four people made conmtseindicating that they wedfended by it, Defendantg
intended to embarrass and humiliate Shemad,the “walk of shame” violates company
policies and Arizona laws prdditing hazing and harassmenBut the standard is not
whether any individuals have actually exolad, “Outrageous!” The standard is gn
objective one: would an avem@erson in this community cader the conduct to be sq
outrageous and so extremetaggo “beyond all possible bads of decency” and to be
“utterly intolerable”? Is the conduct methan mere insult and indignity?

Published decisions applyingrizona law show that aaverage member of the
community would not find Defendants’ coreduo be extreme and outrageo®eeCraig
v. M & O Agencies, Inc.496 F.3d 1047, 1059 (9th C2007) (supervisor repeatedly

propositioning employee, following employee into bathroom, and sticking his tongue ir

her mouth could be extreamand outrageous conduchtintz v. Bell Atl. Sys. Leasing
Int’l, Inc., 183 Ariz. 550, 553-54, 905 P.2d 5582-63 (Ct. App.1995) (firing an
employee by letter delivered to hospital belere the employee was being treated for
severe emotional problems svaot extreme and outrageoulglson v. Phoenix Resort
Corp,, 181 Ariz. 188, 19200, 888 P.2d 1375, 1386 (@ipp. 1994) (escorting employee

out of premises in middle afight by armed securityeam, allowing employee to uss

v

D

bathroom on way out only if accompani@ato stall by armed escorts, and firing
employee in lobby in front of coworkers damedia was not extreme and outrageou
Pankratz v. Willis 155 Ariz. 8, 15, 744 Rd 1182, 1189 (Ct. ApfAl987) (stealing child

from parent was extreme and outrageo&®yd v. Revlon, In¢.153 Ariz. 38, 43, 734

(%))

);

P.2d 580, 585 (1987) (corporation’s delay mbre than a year in investigating an
employee’s claims of sexual assault arwhtinuing threats and harassment by her
supervisor, which led to the employee’s attézdpsuicide, was extreme and outrageous);
Midas Muffler Shop v. Ellisqnl33 Ariz. 194, 198, 650 P.24B6, 500 (Ct. App. 1982)
(six phone calls over a three-month periydcollection agency after payment was mage

was not extreme and outrageoudjatts v. GolderAge Nursing Homel27 Ariz. 255,
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257, 619 P.2d 1032, 1035 (198dursing home’s two-day iy in informing wife that
her husband was diagnosed with terminalupmenia, which causekis death four days
after diagnosis, was not extreme and outrageous).

The Court finds that Defendts’ alleged conduct does not raise an issue “where

reasonable minds may differ.” RequiringeBée to personally change the electronic
signage displaying the number of days sinee Ifst accident in the presence of other
people may be a form of s&feand personnel managementfpeople would agree with.
But the law does not mandate good managemmeattlaw fear management. Moreovelr,

Sheree was personally presemhen it was intwduced six months before in th

11%

Contractor Safety Committee meeting, se &hew of the plan. Thcomplaint does not

allege she raised any objectioithis conduct falls well short of the level of “atrocious

and “beyond all possibleounds of decency” required for a claim of intentional infliction

of emotional distress under Arizona law.
Therefore, Count V will be dismissed.

B. Count 1V: Whistleblower Retaliation in Violation of A.R.S. § 23-1501
(Wrongful Termination)

The Third Amended Complat alleges that A.R.S. 8§ 23-1501(A)(3)(c)(ii
prohibits an employer from discharging an empldye whistleblowing activities.
Section 23-1501 provides in part:

A. It is the public policy of this state that:

1. The employment relationghis contractual in nature.

2. The employment relationship severable at the pleasure of
either the employee or the empér unless both the employee and the
employer have signed a it#en contract to the corary setting forth that
the employment relationship shall reman effect fora specified duration
of time or otherwise expressly restricting the right of either party to
terminate the employment relatibms. Both the employee and the

! Defendants state thatettpresent motion does notqrére a determination of
whether Plaintiffs were independent contcais or employees, but they contend that
Plaintiffs were not employees, and theysewe the right to challenge Plaintiffs
employment status in subsequpriceedings in this matter.

-7 -
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employer must sign this written contraot this written contract must be

set forth in the employment hdbook or manual or any similar
document distributed to the employee, if that document expresses the intent
that it is a contract of employment,tbrs written contract must be set forth

in a writing deemed sufficient to eliminate the requirements set forth in
this paragraph. Nothing in this pgraph shall be construed to affect the
rights of public employees under t@enstitution of Arizona and state and
local laws of this state or the righis employees and employers as defined

by a collective bargaining agreement.

3. An employee has a claim agstian employer for termination
of employment only if one or moref the following circumstances have
occurred:

(@) The employer has terminated the employment
relationship of an employee in breachan employment contract, as set
forth in paragraph 2 of th subsection, in which case the remedies for the
breach are limited to the remedfes a breach of contract.

(b) The employer has terminated the employment
relationship in violation of a statute of this state. If the statute provides a
remedy to an employee for a violationtbé statute, the remedies provided
to an employee for the viation of the statute aredlexclusive remedies for
a violation of the statute or the publiclipy set forth in or arising out of the
statute, including the following:

(i) The statutes governing the hours of
employment prescribed in chapgof this title. [A.R.S. 88 23-204t seq].

. If the statute does not provide a remedy to an employee
of the violation of the statute, the playee shall have the right to bring a
tort claim for wrongful termination irviolation of the public policy set
forth in the statute.

(c) The employer has terminated the employment
relationship of an employee intaéiation for any of the following:

(i) The refusal by themployee to commit an act or
omission that would violate the Constian of Arizona or the statutes of
this state.

(i) The disclosure by the employee in a reasonable
manner that the employee has informatmr a reasonable belief that the
employer, or an emgYyee of the employer, has vaéd, is violating or will

-8-
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violate the Constitution of Arizona or tistatutes of this state to either the
employer or a representative of é@ployer who the employee reasonably
believes is in a managerial or supsovy position and has the authority to
investigate the information provided tiye employee and to take action to
prevent further violations of the Constitan of Arizona or statutes of this
state or an employee ofpablic body or political subdision of this state or
any agency of a publicdoly or political subdivision.

B. If the statute provides a remedyaio employee for a violation of the
statute, the remedies provided toeanployee for a violation of the statute
are the exclusive remedies for thelation of the statute or the public
policy prescribed in or aiiisg out of the statute.

Plaintiffs do not allege they wererteinated “in breachof an employment
contract.” A.R.S. 8§ 23-15QA)(3)(a). Nor do they alleg¢hey were terminated “in
violation of a statute of this state.” AR.8§ 23-1501(A)(3)(b). Plaintiffs attempt to
plead a claim under A.R.S. 8§ 23-1501(A)(3)(c)(ii) for termination in retaliation [for
disclosing to FedEx that it “has violated, i®hating, or will violate . . . the statutes of
this state.” Violations of three statutes atleged to be complainembout. The first is
A.R.S. § 23-350et seq.by failing “to pay an employewages for all time worked.”
(Doc. 35-1 at 18.) The sewd is § 44-121 Every contract in writing imports a
consideration.”). The third is A.R.S. §-1809(S) by harassing 8kee by forcing her to
take the “walk of shame.”

Plaintiffs do not state a claim for retal@ti under any of these $&s, as Plaintiffs
could not have had a “reasonable belief” thattlEx was violating “the statutes of this
state” in light of the plaimeaning of those statutes.

1. Despite four versions of their colamt and warning after the third thaf

only one more would be considered, Pii#is do not specify which of the numerou

[72)

sections of “A.R.S. § 23-35 sed. they claim under. Whichever unnamed section it |s,
the remedy for failure to pay wages is “trelthe amount of the unpaid wages.” A.R.S.
§ 23-355(A). Alternatively, wthin one year an employee may file a claim “for unpaid

wages” with the Arizona Department of k@ if the amount does not exceed $5,0Q0.
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A.R.S. 8§ 23-356(A). Those express statyt remedies are exclusive. A.R.S.
§ 23-1501(B).
Plaintiffs complained that FedEx wrginlly added tasks beyond what the

|[®X

Operating Agreement requireddy because they reallyeaemployees, they are entitle
to extra wages for performing eattasks. If this is valid wage claim, not just a breagh
of contract claim, the termination mighook like a retaliation under A.R.S
8§ 23-1501(A)(3)(c)(ii) for compiaing if that clause were agl without consideration of
the rest of the statute. Btite clause is subject to selstion B, which limits the entire
section to remedies provided the underlying statute & remedy is provided. Undef
general contract law, a pantyay breach and pay and still fsree to terminate a contract
terminable at will. Byignoring subsection B, Plaintifiaould turn this clause into g
general entitlement to emplogmt tenure any time an employsrsaid to have breached
and the employee makes a claim to a higher-Tipe legislature could say that, but it is

unlikely to have said that in the samatste in which it said exactly the opposite.

~—t+

2. Plaintiffs get no help from A.R.8.44-121, which states: “Every contra¢
in writing imports a considetian.” A preeminent Amer@n dictionary at the time
defined the verb “import” as “[tjo bear @onvey in meaning oimplication; signify;
mean; denote; betoken.” #he Century Dictionary and Cycloped&d13 (1897). The
statute has nothing to do with making it alation of statute to fail to render agreed
consideration. Nor does it mean that a vabdtract with consideration is actionable hy
statute. It means that eéhwriting itself constitutes osubstitutes for consideration
eliminating the need tplead or prove consideration émforce the contract. That had
long been an historical effect of a sealing.

Want of consideration is not a sufecit answer to an action on a sealed

instrument. The seal imports a cwm®ation, or renders proof of

consideration unnecessary; because itistrument binds the parties by

force of the natural presumption thatiastrument execetd with so much
deliberation and solemnity is fourdlapon some sufficient cause.

Storm v. United State84 U.S. 76, 84 (1876) (citations omitted).

-10 -
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This statute was enacted 1901 to abolish the neddr a private seal for the
validity of any instrument. lItestated in the affirmative thabntracts in writing have the
same effect on consideration doctrine as sealed instruments.

4054 (Sec. 1.)No private seal or scrolshall be necessary to the
validity of any contractpond or conveyance, winer respecting real or
personal propertypr any other instrument in writingwhether official
judicial or private, except such asanade by corporations, nor shall the
addition or omission of a seal orrelt in any way affect the force and
effect of any of the instruments mt@ned 4054. (Sec.1.) No private
seal or scroll shall be necessary te tterein, which havbeen heretofore
or which may be made.

4055 (Sec. 2.) Every contract, writing, hereafter made shall be

held to import a consideratidn the same manner dras fully as sealed
instruments have heretofore done.

Rev. Stat. of 1901, 88 4054, 4055 (emphaded). The text explicitly gave contract
in writing the same presumption of caderation as sealed instruments.

The Revised Statutes of 1913 mergegsthtwo sections into one without textu
change. Rev. Stat. of 1913, § 5564. e Thtruckmeyer Code deleted some words 3
phrases from the first sentence and deleted frenast sentencedlwords “in the same
manner and as fully as sealed instruments Im@retofore done.” Rev. Code of 192¢
§ 3048. No doubt this was pursuant to the Code Commissioner’s charge to “red
language” but not “make any &hge of existing laws.” % Ariz. Sess. Laws, ch. 35
8 3. The Arizona Code Anndé&al of 1939 made no changé&.C.A. of 1939 § 1-111.
The Arizona Revised Statutes of 1956 &mly made no changeut separated the twg
sentences into different semts, § 1-202 eliminating the neéal seal any instrument in
writing and § 44-121 for “Every contract writing imports a consideration.” The latte
section has always had the same meaningiutounsealed contes in writing on the
same footing for purposes of caleration as sealed contracteyipusly had. It said that
expressly for the first 28 years, and it hasticwed to mean thatrste the surplusage wa
trimmed in 1928,

-11 -
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The only significant Arizona case confirntis. It holds a party suing on 3
contract in writing need not plead considena and a party denying consideration mu
plead it specially, not by general denial:

It is the ordinary rule of pleadinthat, where a suit is based upon an
instrument which as a matter of lawports a consideration, it is not

necessary that a consideration be pldader can a want or failure thereof

be offered in defensender a general denial.

The note and assignment on which i relies, under the law of
Arizona, import a consideration. Sexti3048, Rev. Cod#928. It was not
necessary for plaintiff to plead or pea consideration . . . . [T]he general
denial of intervener . . . was entirahsufficient to raisehe issue of want
of consideration.

Sapp v. Lifrand44 Ariz. 321, 324-25, 36 P.2t94, 796 (1934) (citations omitted).

No claim of retaliatory termination sdbe grounded on A.R. 8§ 44-121. The
slightest inquiry into this atute would have shown that.

3. Arizona statutes provide an alerated peace-keeping process for

“injunction against harassmentA.R.S. § 12-1809. It cape filed before any municipal

magistrate, justice of the peace, or super@irt judge anywhere ithe state, regardless

of the respondent’s location. No securityagjuired. Injunctions without notice are nq
prohibited, though a petitioner sushow what efforts wen@ade to give notice or why
notice should not be given. In practice netis rarely given. The addressee of tl
injunction can demand a hearinglifo the injunction, which mat be held at the earlies
possible time and within ten days.

The statute defines “harassment” as “a serfexcts over any period of time that i
directed at a specific person and that wlochuse a reasonablergen to be seriously
alarmed, annoyed or harassed and the canpudact seriously alarms, annoys g
harasses the person and serves no legitimapogel’ A.R.S. 8§ 1:A809(S). The only
remedy under the statute is the injunctibat the same conduct may be actionable
other grounds.

Plaintiffs allege Sheree’s subjection tioe “walk of shame’was “harassment”
under A.R.S. 8§ 12-1809(S) and that compiagrto higher-ups about it triggered a righ

-12 -
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against retaliatory termitian under A.R.S. 8§ 23-1501§8)(c)(i). Thus, voicing
disagreement about a personnel policy giveswry tenure in employment that A.R.$.
§ 23-1501(A)(2) repudiates. dntiffs’ discussion of this islevoid of analysis, consisting

of four lines in the Third Amnded Complaint, five lines itheir Response, and nothin

=\ =4

in their Supplemental Response. This retaliation claim daila matter of law on at leas
the following grounds:
--Bare conclusory allegatior® not state a claim.

--The *“walk of shame” is not “harassntérunder the plain language of 8§ 12

1809(S). There was bnone “walk of shame,” not a ges. It “serves a legitimate
purpose’—employee safety inder@ within the discretion oémployers, whether or nof
wise, unless the act is specifically prohibitethe statute is not a mandate for courts |to

add new, unenumerated terms of labor ragoh, already one of the most highl

S

regulated activities in our society.

--The definition of “harassment” as “acts..that . . . seriously . . . harassed” .
“a reasonable person” is circular. “Reasoraicludes everything that is not irrational
and everything for which the opposing vieare also reasonable. That raises serious
guestions of compliance witdue process of law in stdabry drafting. The word
“harassment” alone is so overused andtéduthat it has no reliable import for basing
severe legal consequences on it. The stathould be construed narrowly in hopes |of
saving its constitutionality.

By no means would the “walk of shamsffice under § 12-1809(S) to enter gn
injunction against harassment. The Pl#imtould not reasonapbelieve it would.

Count IV fails to state any claim fortediatory termination under A.R.S. § 23
1501(A)(3)(c)(ii). The motion to dismiss thataim will be granted.

C. No Leaveto Amend Is Sought or Justified

Although leave to amend should be freglyen “when justiceso requires,” Fed.

R. Civ. P. 15(a)(2)five factors should consideredad faith, undue delay, prejudice t

O

the opposing party, futility of amendmergnd whether the pldiff has previously

-13 -
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amended the complaintJohnson v. Buckley356 F.3d 1067, 1077 (9th Cir. 2004).

“Futility alone can justify the denial of a motion to amentd’ Leave to amend should

be granted if the complainteficiencies can be cured widtdditional factual allegations

that are consistent with and do not contradillegations in the challenged pleading.

United States v. Corinthian College855 F.3d 984, 995 (9th Cir. 2011). Dismiss
without leave to amend isqer if the complaint cannot be cured by any amendmidnt.
Courts have “especially brdadiscretion to deny leave to amend where the plain
already has had one or more ogpoities to amend a complainAscon Props., Inc. v.
Mobil Oil Co. 866 F.2d 1149, 1161 (9th Cir. 1988)pore v. Kayport Package Exp.
Inc., 885 F.2d 531, 538 (9th Cit989). In this case, Pldifis were expressly warned
after the Second Amended Complaint tha Whird would be the last opportunity t
amend. They have had amplgportunity to amend, they ¥ not sought leave to file 3
fifth complaint, and they haveot suggested anything moreeyhcould plead to cure the
deficiencies.

Counts IV and V will bedismissed with prejudice.

IT IS THEREFORE ORDERED gnting Plaintiffs leavdo file their proposed
Third Amended Complaint (“redline’ersion lodgeés Doc. 35-1).

IT IS FURTHER ORDERED tiat Defendants’ Partial Mimn to Dismiss or for
More Definite Statement (Doc. 25) is gtad and Count V (Intgional Infliction of
Emotional Distress) and CounY (Statutory RetaliatoryTermination) of the Third

Amended Complaint arestnissed with prejudice.

Dated: August 8, 2016.

4 Néill V. Wake
Senior United States District
Judhe
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