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sioner of Social Security Administration Doc.

e
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Cynthia Lannon, No. CV-16-00052-PHX-DLR
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendah

Plaintiff Cynthia Lannon applied for disiity benefits and supplemental securit
income in July 2012¢laiming to be disabled since M&5, 2010. (AR 205-15.) The
applications were denied. (AR 81-82, 140)5A hearing before an Administrative Lay
Judge (ALJ) was held on Apr2, 2014, at which Plaiiff and a vocational expert
testified. (AR at 41-80.) The ALJ issuedwritten decision on May 27, 2014, findin
Plaintiff not disabled under the Social cBaty Act. (AR 1224.) This became
Defendant’s final decision when the Agie Council denied review. (AR 1-6.)

Plaintiff then commenced thection for judicial reviewDoc. 1.) After receipt of
the administrative record (Dot2), the parties briefed thesues for review (Docs. 15
19, 22). Forreasons stated below, De#and decision is reversed and the ca

remanded for an award of benefits.
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STANDARD OF REVIEW
The district court reviews only those issuraised by the party challenging th
Commissioner’s decisionSee Lewis v. ApfeR36 F.3d 503, 517 n.1®th Cir. 2001).
The court may reverse the decision only wheig based on legal error or not supportg
by substantial evidence.See Orn v. Astrye495 F.3d 625, 63@9th Cir. 2007).

Substantial evidence is motiean a scintilla but less than preponderance, and “suc

relevant evidence that a reasonable mind might accept as adequate to sup
conclusion.” Id. “Where the evidence is sustidfe to more thn one rational
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

The court, however, “must consider the entire record as a whole and ma
affirm simply by isolating a ‘specific quantum of supporting evidenc&tn, 495 F.3d
at 630 (quotingRobbins v. Soc. Sec. Admia66 F.3d 880, 882 {9 Cir. 2006)). Nor
may the court “affirm theALJ on a ground ugn which he did not rely.”ld. (citing
Connett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003 The court’s review is limited
solely to “the reasons primled by the ALJ in the dability determination[.]”1d.

DISCUSSION

Whether a claimant is disabled is deterad using a five-sfeevaluation process

To establish disability, the claimant must sh@@y she is not currély working, (2) she
has a severe impairment, and (3) her impantnmeeets or equals a listed impairment
(4) her residual functional capacity (RFCegludes her from performing past work.
the claimant meets her burden, the Commissionet show at step five that the claimai
is able to perform other work. 20FCR. 88 404.1520416.920(a)(4)(i)-(v).

Plaintiff has met her burden at stepsand two because she has not work

since before the alleged date of disabibiyd has the following severe impairments:

cervical degenerative disc disease, statis$ faoninectomy and suboccipital craniotom)
rheumatoid arthritis, osteoarthritis, obesayd hypertension. (R 16.) The ALJ found

at step three that the impairme do not meet or equal a lidtampairment. (AR 16-17.)
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The ALJ then determinethat Plaintiff has the RFC foerform sedentary work with the
following abilities and limitationts lifting and carrying lesshan 10 pounds frequently
and 20 pounds occasionallynlimited sitting, standing and walking, frequent stoopi
and crouching, occasional kneeling and bimg ramps and stairs, but no crawling (

climbing ladders; frequent reaching excefor overhead, and frequent handling

fingering, and feeling. (AR 17-23.) Baben this RFC and the testimony of the

vocational expert, the ALJ deteimad at step four that PHiff is not disabled becaussd
she can perform her past wods an administrative assist, accounting clerk, ang

customer service reprstative. (AR 23-24.)

Plaintiff challenges the RFC and step fdeterminations. Plaintiff argues that the

ALJ improperly weighed medicalpinions, particularly with respect to her arthritis ar
headaches. (Docs. 15 at 7-22, at 1-8.) Plaintiff furtheargues that the ALJ erred ir
rejecting her testimony aboutr®ymptoms and limitations.Id at 17-20, 8-11.)

Defendant counters that the ALJ prdperesolved conflicts in the medica
opinions based on substantial evidence (D8cat 6-14), and provided sufficient reaso
for discrediting Plaitiff's testimony (d. at 15-20). The parties disagree as to whet
any remand should be for an award of b#sedr further proceedings. (Docs. 15 i
21-22, 19 at 20-21))

The Court agrees with PHiff that the ALJ erred irweighing medical opinions

and discrediting her testimony. The ALJ's dsmn therefore must be reversed and, for

reasons stated below, remadder an award of benefits.
I. The ALJ Improperly Weighed Medical Opinions.

Dr. Richard Kelly has treated Plaiffitisince 1990. He completed an RF
guestionnaire indicating that Rhaif suffers from dailyneck pain and headaches, pain
her hands due to rheumatoidhaitis, and chronic fatigue. (AR 400.) He opined that d
to these impairments, Plaintiff has signifitdimitations in reaching, handling, ang
fingering, would need frequeand lengthy breaks duringdlworkday, would miss work

more than four times a month, and otheeniss not physically capable of working eigh
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hours a day, five days a week a sustained basis. (AR 400:) In a separate migraing
headache questionnaif@y. Kelly opined that Plaintifexperiences throbbing headaché
in the back of her head and neck and thedbehes interfere wither ability to work.
(AR 403.)

Despite the fact that Dr. Kelly had beteating Plaintiff for moe than 20 years,
the ALJ gave his opion no weight. (AR 22.) Thisonstitutes legal error, Plaintiff
argues, because the ALJ failed to provid#igent reasons for jecting the opinion.
The Court agrees.

A. Standard for Weighing Medical Opinions

The Commissioner is responsible for determining whether a claimant meet
statutory definition of disality and is not bound by a phigsan’s ultimate conclusion
that the claimant is “unable to workdr “disabled.” 20 C.F.R. 88 404.1527
416.927(d)(1). But the Commissioner generatiyst defer to a physician’s medicad
opinion, such as statementoncerning the nature or severity of the claiman
impairments, the claimant’s physical or metitaitations, and what the claimant can sti
do despite the impairmerasd limitations. 20 C.F.R§ 404.1527, 416.927(a)(2).

The regulations make clear that opinions of treating doctors generally shou
given more weight than thepinions of other doctorsld., 88 404.1527, 416.927(c)(2)
“If the ALJ wishes to disregard the opiniontbg treating physiciame or she must make
findings setting forth specific, legitimate asons for doing so that are based
substantial evidence the record.” Murray v. Heckley 722 F.2d 499, 502 (9th Cir
1983). To meet this requirement, the ALJ must provide “a detailed and thor
summary of the facts and conflicting clini@lidence, stating his interpretation thereq
and making findings.”Cotton v. Bowenr99 F.2d 1403, 140®th Cir. 1986).

B. The ALJ Erred in Rejecting the Treating Physician’s Opinion

In this case, the ALJ impermissiblyjeeted Dr. Kelly’s opinion in conclusory
fashion. He gave the opinioro weight because it purportgds “inconsistent with the

greater objective medical record.” (AR 22This conclusory assertion falls far short ¢
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the standard required for rejectinggtbpinion of a treting physician. See20 C.F.R. 88
404.1527, 416.927Cotton 799 F.2d at 1408. The law ttear that the ALJ must dg
more than offer his conclusien “He must set forth his own interpretations and expl
why they, rather than thaoctors’, are correct.’Embrey v. Bower849 F.2d 418, 421-22
(9th Cir. 1988). The ALJ did neatisfy this burden in cohaling, without explanation,
that Dr. Kelly’s opinion is inconsistent witthe “greater objective medical record.
(AR 22))

The ALJ further concluded that Dr. Kelyopinion was “inconsistent with other

treatment records” (AR 22), but he does nqilain why this is so. The “other treatmer
records” span more than 100 pagehkl., Citing Exs. 6F, 9F, 19F, & 24F.) In rejectin
Dr. Kelly’s opinion, however, the ALJ failed tote to a single individual record that i
inconsistent with the opinion.d()

The ALJ noted that Dr. Kellgontradicted himself byndicating that Plaintiff can
walk eight blocks without rest but can mtlaand walk less than one hour in a norm
workday. (AR 22.) Dr. Kelly clarified, imeever, that Plaintiff can stand and walk fc
only fitteen minutes at a time. (AR 400.) kover, the apparent contradiction does T
relate to the most relevant impairmemnsl imitations, namely, Plaintiff's headaches ar
arthritis, and her limited ability to handle, firgand feel things and maintain a regul
work schedule on a sustained basis. short, the ALJ failed to explain how an
contradiction regardin@laintiff's ability to wdk renders the rest ddr. Kelly’s opinion
worthy of no deference.

Under Social Security Ruling (SSR) -26, which providesguidance for the
weighing of medical opinions, a treatindgpysician’s opinion isstill entitled to some
deference and must be giverpegpriate weight even whereist not supported by clinical
findings and is inconsistent with other esmte. SSR 96-2p, 199L 362211 (July 2,
1996). The ruling providg in pertinent part:

[ALJ’'s] must remember that a findy that a treating source medical
opinion is not well-supported by mieally acceptable clinical and
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laboratory diagnostic technigs or is inconsistentitk the other substantial
evidence in the case recongeans only that thepinion is not entitled to
“controlling weight,” not that the opinion should be rejectedlreating
source medical opinions argllsentitled to deference anuust be weighed
using all of the factors provided 20 C.F.R. 404.1527 and 416.927

Id. at *4 (emphasis added). “These tast include the ‘length of the treatmer
relationship and the frequency of examioati by the treating pysician, [and] the
‘nature and extent of the treatment relaship’ between the patient and the treati
physician[.]” Ghanim v. Colvin763 F.3d 1154, 1161 (9tGir. 2014) (citing 20 C.F.R.
88 404.1527, 41827(c)(2)(i)-(ii)).

As noted above, Dr. Kellynas been treating Plaintifor more than 20 years

(AR 400.) This longtime treating relationship “provides a ‘unique perspective’

[Plaintiff's] condition,” and the nature and extent of the relationship “adds signifi¢

weight to [Dr. Kelly’s] opinions.” Orn v. Astrue 495 F.3d 625, 633 (9th Cir. 2007
(quoting 8§ 404.1527(c)(2)(i)-(ii)) Similarly, the “subjectiveydgments of [Dr. Kelly] are
important, and properly play a part [his] medical evaluations.”Embrey 849 F.2d
at 422. The ALJ’s decision to reject Dr. Keédlypinion without giving due weight to the
length and nature of the treating relationship and his subjective judgments
Plaintiff's impairments constitutes legal err@ee idat 633-35.

With respect to the migme headache questionna{R 403), the ALJ gave it

“little or no weight” because it purportedshows that Plaintiff's headaches “are under

control with medication and are not disablifdR 22). Dr. Kelly indicated that Plaintiff
took Tramadol and her response to thmedication was good, but he immediate
thereafter opined that the mégne headaches would stilltanfere with her ability to
work and cause her to miss skomore than one day a week. (AR 403.) Given tl
specific opinion as to the limiting effects oetheadaches, after noting that Plaintiff tod
Tramadol for them, the ALJ’s conclusion ththe headaches were “under control wi
medication” is a mischaraatzation of the evidence.

For reasons discussed above, the alsd @ired in rejectingr. Kelly’s opinion
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about the headaches deal on the “greater objectiveecord” without citing to, or
discussing, specific medical evidencBee Cotton799 F.2d at 140&Embrey 849 F.2d
at 421-22. Similarly, the fact that Plaffitieceived no emergenepom treatment for the
headaches is not a sufficienasen for giving little or no welg to Dr. Kelly’s opinion.
Neither hospitalization nor emergency rootmeatment is necessary to render q
impairment disabling, and Defendagites no authority to the contrarySee Perry v.
Astrue No. 07cv276 L(JMA), 2009VL 435123, at *13 (S.D. Cal. Feb. 19, 2009).

The ALJ noted that Dr. Kelly is a primacare physician and not a rheumatolog
or other specialist. (AR 22.)Although more weight gendha is to be given to the

opinion of a specialistsee 88 404.1527, 404.927(c)(5), thtoes not mean that the

primary care physician’s opinioshould be given no weightSee Perry v. AstryeNo.
2:11-cv-3121-KJN, 2012 WL 65074, at *4 (E.D. Cal. Ded4, 2012) (noting that the
opinion of a primary care physician aboug ttlaimant’s mentaimpairments could not
be rejected solely becaud® physician was not a psydbgist or psychiatrist).

The Court finds that the ALJ offered hiotg more than unsupported conclusiof
in rejecting Dr. Kelly’s opinionand only referred generally its purported contradiction

with other evidence irthe record rather #m identifying and iterpreting the alleged

contradictory evidence. “This is not suffictdn meet the standard required by the Ninth

Circuit.” Smith v. ColvinNo. CV-13-00507-PHX-DGC, 201wWL 359074, at *2 (Feb.
3, 2014). “The ALJ must do more than offer his conclusions. He must set forth his
interpretations and explain why they, mathhan the doctors’, are correctfmbrey 849
F.2d at 421-22.

C. The ALJ Erred in Adopting the Opinion of the Examining Physician

Plaintiff was examined once by Dr. e Cunningham, a physician with the

Arizona Disability Determinon Services. Dr. Cunningham completed an assessn
form opining that Plaintiff can lift anadarry less than 10 pads frequently and 20

pounds occasionally, can frequigrgtoop and crouch and osianally kneel and climb,

can sit, stand, and walkitlvout limitation, andcan frequently handle, finger, and fe¢
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things. (AR 434-40.) The Algave this opinion “significa weight” and used it as thq
basis for his RFC determination. (AR 17-18, 23.)

Plaintiff argues, correctly, that the AlLerred in adopting the opinion of Dr.

Cunningham over that of the treating physician, Dr. Kelly. (Doc. 15 at 13-14.) An

may disregard a treating physician’s opinioriamor of one from an examining doctor if

he provides valid reasons fdoing so. This can be dohg “setting out a detailed anc
thorough summary of the facts and conffigticlinical evidence, stating [the ALJ’s
interpretations thereof, and making findingsCotton 799 F.2d at 1408. “But any suc
detailed summary and analysisdsnspicuously missing here.Birkenstein v. Colvin
No. CV-12-1525-SP, 201®/L 3870298, at *6 (C.DCal. July 25, 2013).

The ALJ gave significant weight tBr. Cunningham’s opinion based on the

“objective nature” of his exanand “consistency with the greater objective recor
(AR 23.) The ALJ, however, @s not explain what specifievidence the opinion is
consistent with or why the exam was molgective than exams germed by Dr. Kelly.
Interestingly, although Dr. Guingham — like Dr. Kelly — imot rheumatologist, the ALJ
did not discount his opiniofor being less “qualified to assess the functional effects
[Plaintiff's] arthritis.” (AR 22) The Court finds that the AlLerred in giving significant
weight to Dr. Cunningham’s amon without providng the requisite detailed discussio
and analysisSee Cotton799 F.2d at 1408.

D. The ALJ Erred in Giving Weight to the Opinions of Non-Examiners

“The weight afforded a non-exammg physician’s testimony depends ‘on th

m

degree to which they provide supportiexplanations for their opinions.” Ryan
v. Comm'r, Soc. Sec. Admib28 F.3d 1194, 1201-02 (9€ir.2008) (quoting 20 C.F.R.
8 404.1527(c)(3)). In this case, ALJ gave partial weight to the opinions of
examining state agency plgians on the ground thatheir opinions “were not
inconsistent with the greater objective medieglord[.]” (AR 23.) Buito the extent this
is a legitimate basis for accamyithe opinions over that ofdtireating physician, the ALJ

still fails to explain the purpted lack of inconsistency.
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Moreover, the non-examining physiciargginions are conclusory and therefore
not worthy of credence. The doctors gélesser or no weight” to Dr. Kelly’s opinion
because “the totality of the circumstascdoes not support ¢hopinion” and it
purportedly “contains inconsistencies” anaritrasts sharply with the other evidence n
the record[.]” (AR 100,103, 132, 136.) Buthe evidence and rcumstances that
purportedly render Dr. Kelly’®pinion meritless are notstiussed and interpreted by

the non-examining physicians.The ALJ's conclusty reliance on opinions that arg

\17%4

themselves conclusory cditstes clear legal error.
E. Defendant’s Arguments
Defendant cites to specifrecord evidence in arguing that Dr. Kelly’s opinion |s

not supported by the record as a whole. (Od&cat 8-10.) But the ALJ did not rely o

—

this specific evidence isupport of his conclusion orlerwise state that the evidenge
rendered Dr. Kelly’s opimin worthy of no weight.

The Court “is powerless to affirm tHALJ's decision] by substituting what it
considers to be a more adede or proper basis."SEC v. Chenery Corp332 U.S. 194,
196 (1947). Indeed, this Circuit has madeaclthat reviewing courts are “constrained to
review the reasons the ALJ assert€bonnett v. Barnhart340 F.3d 871, 874 (9th Cir
2003). It would be improper for the Coud affirm the ALJ'sdecision “based on
evidence that the ALdid not discuss.”ld.; see Burrell v. Colvin775 F.3d 1133, 1140
(9th Cir. 2014) (same)Pinto v. Massanayi 249 F.3d 840, 847-48 (9th Cir. 2001)
(“[1]f the Commissioner’s contention invites th@ourt to affirm the denial of benefits o
a ground not invoked by the Commissioner imydeg the benefits aginally, then we
must decline.”).

Where an ALJ explains anfiling with less thamdeal clarity, Defendant contends,

“reviewing courts must uphold it if the Als)''path ‘may reasonably be discerned)
(Doc. 19 at 11 (quoting/olina v. Astrue 674 F.3d 1104, P11 (9th Cir. 2012).) The

problem here, however, is that the ALJ did swfficiently explain his conclusions for thg

U

Court to be able to reasongldliscern the basis for thenThe Court cannot “be expected
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to chisel that which must be precisem what the [ALJ] ha left vague[.]” SEG 332
U.S. at 197.

Defendant further contends that thedmal records Plaintiff relies on do not

|-

render the ALJ’s conclusions “irrational.” (Ddk9 at 10.) But this is not the standar

Ul
~—+

Plaintiff need not show that the ALJ’s comsllens are irrational. Rather, the ALJ mu
affirmatively set forth specifi and legitimate reasons for rejecting or accepting medjcal
opinions, and those reasons muskbpported by substantial evidencgee Cotton799
F.2d at 1408. The ALJ’s deasi fails to meet this standard.

F. Medical Opinion Summary

In interpreting the rules and regulations flle weighing of medical opinions, thi

1%

Circuit made clear more than 30 years #gat an ALJ may disregd the opinion of a

treating physician only by providing specific and ilegate reasons supported b

S

substantial evidenceMurray, 722 F.2d at 502. Conclusosgatements are not enougl.
Instead, the ALJ must provide “a detailatd thorough summargf the facts and
conflicting clinical evidencestating his interpretation thereof, and making findifigs
Cotton 799 F.2d at 1408 (emphasadded). This requiremiehas been affirmed many
times over the past few decades.

Although the ALJ recountechuch of the medical evahce (AR 19-21), he failed
to explain why the evidence supported lmonclusion that the treating physician|s
opinion should be given no vght. Similarly, the ALJ di not explain what specific
evidence supportellis decision to give significant wght to the examming physician’s
opinion and partial weight to those of the retamining doctors. In short, the ALJ erred

in failing to weigh all relevant factorsnd rejecting the treating physician’s opinion

! See, e.gMagallanes v. Bower881 F.2d 747, 751 (9th Cir. 198#ndrews v. Shalala
53 F.3d 1035, 1041 (9th Cir. 199Feddick v. Chaterl57 F.3d 715, 725 (9th Cir
1998); Holohan v. Massanari 246 F.3d 1195, 1203 (9th Cir. 200Ij)omas V.
Barnhart,278 F.3d 947, 957 (9th Cir. 200Bayliss v. Barnhart427 F.3d 1211, 1216
(9th Cir. 2005)0rn v. Astrue 495 F.3d 625, 631 (9th Cir. 200Burrell v. Colvin 775
F.3d 1133, 114(th Cir. 2014).
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without adequate explanation sopied by substantial evidenc&ee Burrell 775 F.3d at

1140 (ALJ erred in rejecting treating igian’s opinion and adopting the consens

view where the ALJ failed to give specifand legitimate reasons for the rejection);

Embrey 849 F.2d at 421-22 (noting that itnst enough for the AlLto simply recount
the medical evidence in satim fashion and then reacinexplained conclusions).
[I. The ALJ Erred in Discrediti ng Plaintiff's Symptom Testimony

The ALJ must engage intao-step analysis to detaine whether a claimant’s
testimony regarding subjectiveain or other symptoms is credible. The ALJ fir
determines whether the claintgpresented objective mediavidence of an impairment
that reasonably could be expected to poedsome degree of the symptoms allegg
If the claimant makes this showing and #thés no evidence of malingering, “the AL
can reject the claimant’'s testimony abaihe severity of her symptoms only b
offering specific, clear and conwimg reasons for doing so.Smolen v. Chatei80 F.3d
1273, 1281 (9th Cir. 1996kee 20 C.F.R. § 404.1529(c)(2); SSR 96-7p, 1996 W
374186, at *1 (July 2, 1996).

Plaintiff testified that because of harthritis, she has swWmg in her hands, little

feeling in her fingertips, sevepain in her hands and wrigtsoughout the day even witl

medication, and much difficulty holding agipping things. (AR 55-57, 60.) Various

forms of therapy, idluding hot wax andold mittens, provide teporary relief when her
hands are really bad, but sheswent able to continue out{gent therapy due to difficulty

driving and other transportation problems. R(A8-59.) The arthrititn her back limits

her to sitting 30-45 minutes,astding 10-15 minutegand walking 5 minutes at a time,.

(AR 60-61.) She still experiencesin after her neck and hesrgery, and has difficulty
with overhead reaching. (AB9.) Since the surgery, shas had difficulty sleeping in

her normal position and héands and wrists begin to fdiée bricks during the night.

(AR 61-62.) She often takes a one to two hmap during the day. (AR 62.) On a scale

of one to ten, her pain leveh a good morning ithree but during the course of the day

often goes as high asven. (AR 64.)
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There is no dispute that Plaintiff sufefrom rheumatoid arthritis, osteoarthritis

cervical degenerative disc disease, obesityd hypertension. (AR 16.) Plaintif
underwent cervical laminectomy and subocclpit@niotomy surgeryn June 2011 to

help relieve compression onrhgpinal cord. (&R 321.) The ALJ foundhat Plaintiff's

impairments reasonably could be expectied cause her alleged symptoms, but

nonetheless concluded that her symptastirteony was not entirely credible. (AR 19.)

Because the ALJ made no finding of mgkning, he was requd to give clear
and convincing reasons fdris adverse credibility finding “This is not an easy
requirement to meet: ‘The clear and convincing standard is the most demanding re
in Social Security cases.”Garrison v. Colvin 759 F.3d 995, 101%th Cir. 2014)
(quotingMoore v. Comm’r oBoc. Sec. Admin278 F.3d 920, 924 {9 Cir. 2002)). For
reasons explained below, the Ahas not met this high burden.

The ALJ found Plaintiff tobe more active than she claimed, asserting sev

reasons for this finding. (AR 19.) None has merit.

The ALJ first noted that a treatmerdgcord (AR 569), indicates Plaintiff wa$

looking for work in Septemlye2010 (AR 19, 569). But ik job search occurred moré
than three years before the hearing, and even then Plaintiff coatptamt it was painful
to hold or open things like lottle of water, that she oftedrops things, that her han
pain had worsened over the past months, and sometimes her “hands feel like ceme
(AR 569.) The ALJ ignored these complsinand instead selectively picked th
statement that Plaintiff was looking for work.

ALJs, however, “must review the wholecogd; they cannot @ry-pick evidence
to support their findings.” Bostwick v. Colvin No. 13-cv-1936-LAB, 2015 WL
12532350, at *2 (S.D. Cal. Mar. 30, 2015) (citidiglohan v. Massanari2z46 F.3d 1195,

1207 (9th Cir. 2001))see Garrison759 F.3d at 1017 & n.23 (noting that ALJs may not

cherry-pick from mixed results)Moreover, the fact that &htiff unsuccessfully sought
to return to work despite her impairmentsnst, by itself, a cleaand convincing reason
for discounting her testimony.’Quarles v. AstrueNo. CV-09-01015-PHX-ROS, 2010
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WL 3614654, at *5 (D. Ariz. Sept. 10, 201@ge Lingenfelter v. Astru&04 F.3d 1028,
1036 (9th Cir. 200y (“That Lingenfelter, after the ralant time period during which he

claimed to be disabled andcfiag difficult economic circumstaes, tried to work for nine

weeks and, because of his impairmentseéhiis not a clear and convincing reason for

[the adverse credibility determination].”).

The ALJ also stated th#tlaintiff shops, cooks, andrives independently. (AR
19.) An ALJ “may reject a claimant’s symptdestimony if the claimant is able to sper
a substantial part of her ylgperforming houshold choresor other activities that are
transferable to a work setting3molen80 F.3d at 1284 & n.7. Here, the ALJ did n
address the limited nature of Plaintiffegaily activities or determine whether sug
activities were transferable the work place. Moreovegn examination of the entirg
record “shows that the ALJ has erred characterizing statements and docume
contained therein to reach the conclusioat tfPlaintiff] exaggerated her symptoms
Reddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Plaintiff testified that because her haritlke to be straight [and] don’t like to
curl,” she has trouble gripping the steeringeghand “can’t drive foany long period.”
(AR 56.) She explained that although she garup the street to the Fry’s grocery sto
to “pick up a couple things, &l is it” because she “can’t gind get a week’s worth of

groceries.” [d.) With respect to cooking, Plaintitated that she can scramble eggs 3

d

nts

e

ind

also makes a lot of sandwiches, in part beeathey are not too hard to clean up when

she drops them. (AR 56-57.) She has trolifileg even a half-gathn of milk and uses
scissors to open things. (AR.pZPlaintiff also made cledhnat her “son does some of th
cooking” and will “bring oveimeals occasionally.” (AR 57.)

The ALJ ignored these limitations in finditigat Plaintiff's ability to “shop, cook,
and drive” renders her symptom testimony netddsle. (AR 19.) Moreover, this Circuif
has “repeatedly asserted ththe mere fact that a plaifftihas carried on certain daily
activities, such as grocery@bping [and] driving a car, ...does not in any way detrag

from her credibility as to her overall dishly. One does not need to be ‘utterl
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incapacitated’ in order to be disabled/ertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir
2001) (quoting citing-air v. Bowen 885 F.2d 597, 603 (9th Cir. 1989pee Reddick
157 F.3d at 722.

The ALJ also found Plaiiif’'s symptom testimony not credible because s
reported being her mother’'s caregiver auinetimes helping henother get up and
move around. (AR 19.) Plaintiff denied bgiher mother’'s caregivestating that she
did not know why this is refléed in the treatment note. (A8R-65, 68.) Bueven if this
were an accurate reflection, the treatmeate otherwise supportBlaintiff's hearing

testimony about her pain and other symptonmEhe treatment note, dated March 2

2012, shows that Plaintiff prested with complaints of harsvelling and pain that began

two years earlier. (AR 523.) She reporteditations including trouble driving and

gripping the steering wheel, problems opening things without the use of scissors, ar

difficulty performing tasks likeyiping or using a computerld() She also stated that he
pain level was at three ithe morning and could increase to seven depending on
activity level. (AR 523-24.)

These reports of pain and limitatiomse entirely consistenwvith Plaintiff's

hearing testimony. (AR 55-64.) The ALJesively focused on one statement — th

=

her

[at

Plaintiff was her mother’s caregiver — amghored the rest. Moreover, the treatment note

itself makes clear that whenaiitiff did help her mother get up, “she has more pai
(AR 523;seeAR 543 (“more sore” wén she helps her mother.)

Finally, the ALJ found the symptomstanony not credible because Plaintiff

“reported an exercise routine consistingsafimming 3-4 times per week.” (AR 19.
The ALJ specifically inqued about this activity at the hearing, and Plaintiff made cl
that she merely walkeid the pool rather than swimming laps (AR 65):
Q. Now, the notes, there’s notes thadl g@u swim three to four times a week?
A. Yeah. | like to swim in the summerrdally helps. It's no& heated pool but |
try and get as much out of the season as | can.

Q. Okay. Now, when you say swirspme people say swim and it means ju
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getting in the water, floating around. Otheoplke swim [and it] means you're actually

taking strokes and swimming. Whabw are you defining swimming?
A. Walking.
Q. Okay.
A. Iwalk in the pool.
Q. Okay. So you're newimming laps, overhead strokes, that type of thing?

A. No. | go down and | wia back and forth in the pool.

Despite this colloquy, the Aldund Plaintiff's symptom t&imony not credible becausq

she could “swim.” (AR 19.) This reason cleaidynot convincing, nor is it supported b

the record.

The ALJ summarized numerous treatmesdords and exam results (AR 19-20),
but gave no reasons — let alorlear and convincing onesas to why they support his

adverse credibility finding. Moreover, “floge a claimant produces objective mediqgal

D

S

evidence of an underlying jmairment, an ALJ may not reject a claimant’s subjective

complaints based solely on lack of objeetimedical evidence ttully corroborate the
alleged severity of pain.’Moisa v. Barnhart367 F.3d 882, &3 (9th Cir. 2004)see20
C.F.R. 88 404.1529, #1929(c)(2). Here, the ALJ spectlly found that Plaintiff's

“medically determinable impanents could reasonably bepected to cause the alleged

symptoms[.]” (AR 19.) Hisrecounting of the medical mlence therefore does not

support an adversgedibility finding.

The ALJ also erred in failing to citeo the specific testimony he found nd

credible. (AR 19.) *“General findings arasufficient; rather, tb ALJ must identify

what testimony is not credible and whavidence undermines the claimant

complaints.” Reddick 157 F.3d at 722 (quotirigester v. Chater81 F.3d 821, 834 (9th
Cir.1995)).
Defendant acknowledges that Plaintiffistivities do not demoiste an ability to

work, but argues that the purported indstencies between her testimony and claim

limitations support the ALJ'sdwverse credibility finding. (Dacl9 at 18.) As explained
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above, however, there is no t@aal inconsistency when ¢htestimony is viewed as 4
whole and in the proper context. In &th to her testimony that she has difficult
shopping, cooking, and drivj due pain and other symptgni®aintiff also explained
that she has trouble doing housework and camacium or mop,ra uses “little tricks”
to dress herself but does not wear anything with buttons or zippers due to the sy
and loss of feeling in her hds and fingers. (AR 55-56.00n the whole, Plaintiff's
testimony about her daily activities is notcamsistent with her alleged disablin

impairments.

Defendant’sreliance on Molina v. Astrue 674 F.3d 1104 (9th Cir. 2012), i$

misplaced. (Doc. 19 at 18.The claimant in that casdleged a complete inability to
tolerate even minimal human contact withsuffering from debilitating panic attacks
but yet her daily activities ingtled walking her grandchildrea and from school, taking
walks, attending church, and shopping. ®/7&d at 1113. Givethe clear disconnect
between the alleged disability and dailythaties, ALJ did not error in discrediting
the claimant’'s testimony to the extent bntradicted claims of a totally debilitating
impairment. Id.

In summary, the record gWs that Plaintiff's dailyactivities are quite limited and
carried out with much difficultyand the medical evidence is not clearly inconsistent
Plaintiff's complaints of pain Considering the record as whole and in the prope
context, the Court concludes that the ALilefd to provide clear and convincing reasof
for finding Plaintiffs sympom testimony not credible.See Benecke v. Barnhas79
F.3d 587, 594 (& Cir. 2004).

REMAND

Having decided to reversDefendant's decision, the Court has discretion
remand the case for further developmenttiodé record or foran award benefits.
See Reddickl57 F.3d at 728. I8molenthe Ninth Circuit held tht evidence should bg

credited as true and the casenanded for an award of bengfwhen the following three

conditions are met: (1) the ALJ has failénl provide legally sufficient reasons for
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rejecting evidence, (2) the reddhas been fully developeohd further proceedings would

serve no useful purpose, and (3) it is cleamftbe record that the ALJ would be required

to find the claimant disabled were sushidence credited80 F.3d at 129%ee Varney v.
Sec. of HHS859 F.2d 1396, 1400 (9th Cir. 198Bjammock v. Bowe79 F.2d 498,
503 (9th Cir. 1989) (extendingarney’s“credit as true” rule ta case with outstanding

issues where the claimant already had egpeed a long delay and a treating doctor

supported the claimant’s testimony).
The Court has found th#éthe ALJ failed to provide Bally sufficient reasons for
discrediting Plaintiff’'s testimony concernirger symptoms and limitations. The Cou

has further found that the ALerred in rejecting the opon of Dr. Kelly, one of

Plaintiff's treating physicians. The uncomterted testimony of the vocational expejrt

makes clear that if Plaintiff had the lintians opined to by Dr. Kelly (AR 400-01)

which are consistent with Plaintiff's owestimony, the ALJ would be required to fin

Plaintiff incapable of past or other full tenwork and therefore disabled (AR 71-79).

Thus, crediting Dr. Kelly’s opinion as truas the Court must under Ninth Circuit law
“it is clear from the record thahe ALJ would be required tind [Plaintiff] disabled][.]”
Benecke379 F.3d at 593. Becausiee record in this case has been fully developed
further proceedings would senno useful purpose, remand fan award of benefits is
appropriate.

Defendant argues that such a remandinsiarranted because “conflicts in th

evidence must be resolvedsied on careful consideration tbfe entire record[.]” (Doc.

It

and

e

19 at 21.) But Defendant taample opportunity during the administrative proceedings

below to carefully review the record and resolve conflicts. This Circuit’s “precedent anc

the objectives of the credits-true rule foreclose thegament that a remand for thg
purpose of allowing the ALJ to have a ligan qualifies as aemand for a ‘useful
purpose[.]” Garrison, 759 F.3d at 1021. Allowing ¢hALJ “to decide the issue agai
would create an unfair ‘heads we win; tails,dgtlay again’ system of disability benefit

adjudication.” Benecke379 F.3d at 593. Defendant, “lnay lost this appeal, should no
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have another opportunity . . . any more thBtaintiff], had [she] lost, should have a
opportunity for remand and furthergmeedings to edtsish [disability].” Moisa 367
F.3d at 887.

Moreover, it already has beanore than four yearsmse Plaintiff applied for
benefits. (AR 205-15.) Remanding a digbclaim for furtherproceedings can delay
much needed income for claimants who arebiendo work and arentitled to benefits,
often subjecting them to “tremendous finahd#ficulties while awaiting the outcome of
their appeals and proceedings on remandainey 859 F.2d at 1398Because it is clear
from the record that the ALJ would be requiredinal Plaintiff disabéd, further delay in
the issuance of benefits is unwarranted.

IT IS ORDERED that the final decision of th€ommissioner of Social Security
is REVERSED and the cas@REMANDED for an award of begfits. The Clerk shall
enter judgment accordinglyd terminate this action.

Dated this 9th day of February, 2017.

%@;//Lf
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