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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Bridgepoint Construction Services No. CV-16-00078-PHX-JJT
Incorporatedet al,
ORDER
Plaintiffs,
V.
James Lassetter,
Defendan

At issue is Defendant James Lassedtérfotion to Dismiss (Doc. 14, MTD), to
which Plaintiffs Bridgepoint Constructiorservices, Inc. and Norm Salter filed p
Response (Doc. 15, Resp.) and Defendaldd & Reply (Doc. 16, Reply). The Cout
heard oral argument on the Mmn on June 27, 2016. (Do&8.) For the reasons that

—

follow, the Court grants Defendant’s Motion to Dismiss.
. BACKGROUND

In the Complain{Doc. 1, Compl.)Plaintiffs allege the filowing facts. Non-party
Martin Newton formed Vista Oceano La Méeganture LLC (“Vista”) to develop a real
estate project in Santa Barbara, Califorg@ompl. T 21.) Newton also formed Plaintiff
Bridgepoint Construction Senas, Inc. (“Bridgepoint”) with his cousin, Plaintiff Norm
Salter, which provided construction servicestfee project. (Compl. 11 15, 21.) In order
to complete the project amgualify for a $9.45 million bak loan, Newton contacted

Defendant, who agreed to join the projgobugh his entity Tenacious Adventures LLC
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(“Tenacious”). (Compl. 1 19, 22.) Tenags invested $3 million, and Vista wa|
restructured with Tenacious as the spolember and Point Ill Hdings LLC (“Point

[IIM—solely owned by Newton—as the mager. (Compl. T 22, 23.) Unforesee

conditions and increased costaused the project to lower budget and underfunded.

(Compl. 11 27, 28, 35.) Part tfis shortfall was made upy Bridgepoint using its own
funds. (Compl. 1 36.) Vista and Bridgepodrafted an amended development servig
agreement, during which timdewton, with the allegednowledge and approval of
Defendant, represented to Plaifgtithat they would share the profits of the project by
receiving Point IlI's share of the waterfall ptesharing provision in the Vista operating
agreement. (Compl. 11 31, 32.) NewtondaDefendant also dtga promised that
Bridgepoint would be paid firshefore any other amounts were paid to anyone excepif
bank. (Compl. 1 38.)

Plaintiffs allege Newton made these esg@ntations in the ordinary course of his

responsibilities as manager of Vista, wilbefendant's knowledge, participation
encouragement, and consent. (Compl. { PIdintiffs allege that both Newton ang
Defendant knew that these representations Wase and made them with the intent |
defraud Plaintiffs. (Compl. § 52.) Plaintiffarther allege that Newton and Defenda
knowingly and willfully conspired to causebaeach of fiducianduties owed by Newton
to Plaintiffs, by requiring aneéncouraging Plaintiffs to riance the construction projeg

without any intention of reimbursing them. (Compl. 1 70.)

In the end, Vista earned a $7.3 milliorofiir on the project, and Plaintiffs allege

$6.9 million “was diverted tdefendant in Arizonan order to render Vista judgment

proof.” (Compl. 1 45.) Plaintiffs therefore aliDefendant became inoked to Plaintiffs

for money had and received by Defendanttfer use and benefit of Plaintiffs. (Comp].

1 85.) Plaintiffs also claim Bridgepoint hastmeceived its orally promised share of th
profits from the project. (Compl. § 43.)
Based on the preceding allegations, Pi#nbring the following claims against

Defendant: Conspiracy to Commit Fraud (@b 1), Conspiracy to Breach a Fiduciar
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Duty (Count II), Fraudulent Transfer (Couih), and Money Had ad Received (Count
V). (Compl. 11 48—-89.) Defendant now movesligmiss all of Plaintiffs’ claims agains|
him.
II.  LEGAL STANDARD

Rule 12(b)(6) is designed to “testfje legal sufficiency of a claimNavarro v.
Block 250 F.3d 729, 732 (9th CR001). To survive dimissal for failure to state a clain
pursuant to Rule 12(b)(6), amplaint must contain more dh “labels and conclusions’
or a “formulaic recitation of the elements @fcause of action”; it must contain factu
allegations sufficient to “raise a rigld relief above the speculative leveBell Atl.
Corp. v. Twombly550 U.S. 544, 55%2007). While “a complat need not contain
detailed factual allegations . . . it must pleadbiegh facts to state a claim to relief that
plausible on its face.’Clemens v. DaimlerChrysler Corh34 F.3d 1017, 1022 (9th Cir
2008) (quotingTwombly 550 U.S. at 570). “A claim Bafacial plausibility when the
plaintiff pleads factual content that allow®t@ourt to draw the reasonable inference tl
the defendant is liable for the misconduct allegéahcroft v. Igbal556 U.S. 662, 678
(2009) (citingTwombly 550 U.S. at 556). The plausibilistandard “askir more than a
sheer possibility that a defemddhas acted unlawfully Id.

When analyzing a compldiror failure to state a alm for relief under Federal
Rule of Civil Procedure 12(b)jpthe well-pled factual allegjans are taken as true an
construed in the light most faalsle to the nonmoving partousins v. Lockyer568
F.3d 1063, 1067 (9t@ir. 2009). Legal conclusions couchas factual allegations are ng
entitled to the assumption of trutAshcroft v. Igbal 556 U.S. 662, 680 (2009), an
therefore are insufficient tdefeat a motion to dismissrféailure to state a clainin re
Cutera Seclitig., 610 F.3d 1103,108 (9th Cir. 2010).
[11.  ANALYSIS

As a threshold matter, the Court must deaivhich state’s substantive law applie
in this dispute. This is a diversity actiomder 28 U.S.C. § 1332. When a federal co

sits in diversity, it must looko the forum state's choice lafv rules to determine the
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controlling substantive lanwseeKlaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496
(1941). Arizona’s choice-of-law test lookkr the state with # most significant
relationship to the clainBobbitt v. Milberg LLR 801 F.3d 1066, 1071 (9th Cir. 2015).

The choice of law analysis in thisase is straightforward. The underlying
transaction in this disputes a land development projeat California. The alleged
fraudulent misrepresentations took plac€alifornia and the potential damage would Ihe
felt by a California corporation and a Califargitizen. The only amection to Arizona
Is Defendant’s Arizona citizenship. Therefotiee Court finds the state of California hdgs
the most significant relationship to thdaim and California law applies.

A. Conspiracy to Commit Fraud

Plaintiffs claim that Defedant and Newton conspired to defraud them of their
share of money due from the project. (Comffil 48-63.) Where a plaintiff alleges frayd
or misrepresentation, Federal Rule of iCRrocedure 9(b) imposeheightened pleading
requirements. Specifically, “[aJverments 6ud must be accompanied by ‘the whp,
what, when, where, and how’ dfie misconduct chargedVess v. Ciba-Geigy Corp
USA 317 F.3d 1097, 1106 (9th Cir. 2003) (quotdgoper v. Pickeftl37 F.3d 616, 627
(9th Cir. 1997)). The heightengueading requirements of Rule 9(b) apply even where
“fraud is not a necessamlement of a claim.Vess 317 F.3d at 1106. So long as |a
plaintiff alleges a claim that “sounds in @idi or is “grounded in fraud,” Rule 9(b
applies.ld. “While a federal court will examinestate law to determine whether thie
elements of fraud have been pled sufficieitlystate a cause of action, the Rule 9(b)
requirement that theircumstancesf the fraud must be stategith particularity is a
federally imposed rule.Id.

Plaintiff's Complaintdoesnot state the circumstanc#ést constitute the allegec

fraud with the particularity required by Ruleb®(The majority of the allegations in thg

D

Complaint are directed abnduct by Newton—or Newton and Defendant together—and
the remaining claims against Defendant indiixlly are insufficientAt oral argument,
Plaintiffs citedSwartz v. KPMG476 F.3d 756 (9th Cir. 20)7to suggest they are no
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required to allege the particular fraud false statements made by each and ev
defendant or identify every ddtan furtherance of the copgacy. (June 27, 2016 Hr'g
Tr. at 128-29.) However, Plaiffs must identify, at a mininm, the role of Defendant in
the alleged fraudSee Swar{z476 F.3d at 765. And whilBlaintiffs need not identify
every detail, there must be enough detaipltausibly support their allegations again
DefendantSee Vess317 F.3d at 1106.

Here, Plaintiffs’ claim fails to allegenough factual non-conclusory allegations
support the claim that Defendardnspired to commit fraud.he bulk of the allegations
are against Newton and Defentltogether, and the Complainilfato allege any specific
acts or role by Defendant. This is insufficst under Rule 9(b). Further, the Complai
fails to allege facts to support an inferenthat Defendant, and not Tenacious as s
member of Vista, had a role in the fraldithout alter ego allegations, the Court cann
disregard the corporate formstbe parties to the allegedragment, and the Court doe
not find enough facts in the @plaint to state a claim tolref against Defendant that is

plausible on its face. Thus.glCourt dismisses Plaintiffs’aln of Conspiracy to Commit

Fraud (Count 1), but grants Plaintiffs leaveaimend if they can allege facts to plausibly

support an inference that Defendant is indiislly liable and had a spific role in the
conspiracy to commit fraud.

B. Conspiracy to Breach Fiduciary Duty

Plaintiffs claim Defendant conspired with Newton to cause a breach of fidug
duties owed by Newton to PlaintiffYCompl. 1 64-76.) Liability arising from
conspiracy assumes thatethco-conspirator is legally capable of committing t
underlying tort or that he or she oweslwyto plaintiff recognized by lawApplied
Equip. Corp. v. Litta Saudi Arabia Ltd.869 P.2d 454, 457 (Cal. 1994).nan-fiduciary
cannot conspire tbreachaduty owed only by diduciary. Am. Master Lease LLC v
Idanta Partners, Ltd.171 Cal. Rptr. 3d 54866 (Ct. App. 2014) (citingverest Inv'rs 8
v. Whitehall Real Estate Ltd. P’ship,XI23 Cal. Rptr. 2d 297 (Ct. App. 2002)).

As a non-fiduciary, Defendant is legallycapable of breaching the fiduciary dut
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owed to Plaintiffs. The undging dispute in this Compiat involves a transaction
between Bridgepoint and Vistand Defendant is at leasiree levels removed from any
dealings with Plaintiffs. Defendéis the sole member of Temaus, which in turn is the
sole member of Vista, whicas involved in an arm’s lengtransaction with Plaintiff
Bridgepoint, of which Plaintiff Salter ia minority shareholder. Considering the no
conclusory allegations of tH@omplaint, it is less than plaible that Defendant had an)
individual responsibility or owed any fidaly duty to Plaintiffs. Because Defendat
cannot commit a breach of fiduciary duty, thederlying tort in the alleged conspiracy
he cannot be liable for a consgiy to breachhat duty.See Am. Masted 71 Cal. Rptr.
3d at 566. Thus, the Court dimses with prejudice Plaintiffs claim of Conspiracy |
Breach a Fiduciary Duty (Count II).

C. Fraudulent Transfer

Plaintiffs allege that Newton and f@edant “by and tlough their entities”
conspired to delay, hindeand defraud a creditor. (Com@lf 77—83.) Under Californig

law, a fraudulent transfer occurs when a delmhakes a transferith actual intent to

hinder, delay, or defraud any creditor ot tdebtor. Cal. Civil Code § 3439.04(a)(1).

While Plaintiffs’ allegation mirrors the statuy language, the claim is self-defeating.

Because this claim is agairi3efendant individually, Plairffs’ allegation that he acted
by and through his entity precludes hisdividual responsibility Thus, the Court
dismisses Plaintiff's claim ofraudulent Transfer (Count Iliput grants Plaintiffs leave
to amend.

D. Money Had and Received

Plaintiffs claim Defendant is indebted Plaintiffs for money intended for their

benefit. (Compl. 11 84-89.) Under Califorrigav, a claim for money had and receive
arises when one person receivaesney which belongs to anothekvidor v. Sutter’s
Place, Inc, 151 Cal. Rptr. 3d. 804, 81(Ct. App. 2013). Plaintifffurther state that undet
California law they do not need to plead thiaim with any specificity. (Resp. at 10.

However, while state law may apply to theraknts of the claimthe federal pleading
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rules still control.SeeGasperini v. Ctr. for Humanities, In618 U.S. 415, 427 (1996
(noting federal courts sittg in diversity apply statesubstantive b and federal
procedural law.)

Here, Plaintiffs have failed to alledacts to plausibly show how Defendant hd

their money, and more importantly, how kaequired this money in his individual

capacity. As discussed, this dispute iwedl two entities: Bdgepoint and Vista.
Plaintiffs’ allegations are thahoney or profits from the pregt were received by Vista
(Compl. 1 45), the sole member of which Wanhacious. Without an alter ego claim, or
plausible fraudulent transfer claim, the u@obcannot plausibly infethat Defendant is
individually liable for receiviaig money Plaintiffs themselvedlege was received by Vista
but meant for Plaintiffs.

Further, because this claim is groundedraud, Plaintiffs must plead with the
particularity required by Rule 9(bpee Vess317 F.3d at 1106. &htiffs allege that
Defendant knew they had a ctaito a portion of the fundg§om the project, and that
Defendant, not Vista or Tenacious, somehmaeeived their money over a two-yea
period. This is insufficient uder Rule 9(b). As with Platiifs’ other claims, the Court
cannot plausibly infer from Plaintiffs’ non-conclusory allegations that Defendan
individually liable to the Plaintiffs fio Money Had and Received. Thus, the Cou
dismisses this claim (Count IV), bgtants Plaintiffs leave to amend.

V. CONCLUSION

The Court finds that Platiffs’ Complaint fails to meethe pleading requirements$

of Rules 8(a) and 9(b). Considering onilge non-conclusory, factual allegations

Plaintiffs’ Complaint fails tostate a claim under which relief can be granted. Furtt
because the allegations in tBemplaint relate to a dispute surrounding an arm’s len
transaction involving multiple émies, the Complaint fails tetate how any of the allege
actions can be attributed to Defendanthia individual capacity. Therefore, the Cou

dismisses without prejudice Casn, I, and IV. Because it dsenot appear Plaintiff can
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cure the defects in Count Il,08spiracy to Breach a FiduciaButy, the Court dismisses
it with prejudice.See Lopez v. SmjtR03 F.3d 1122, 113®th Cir. 2000).

IT ISTHEREFORE ORDERED granting Defendant’s Man to Dismiss (Doc.
14). Count Il of Plaintiffs’ Complaint is disissed with prejudice, and Plaintiffs ma
amend Counts I, Ill, and IV.

IT ISFURTHER ORDERED that Plaintiffs must fe any Amended Complaint
by August 2, 2016. If Plaintiff¢ail to timely file an Amaded Complaint, the Clerk of
Court shall dismiss this action waht further Order of the Court.

Dated this 18 day of July, 2016. N\

[l

Hongrable n J. Tuchi
uni Statés District Jge




