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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Charlotte Gibson, No. CV-16-00166-PHX-GMS
Plaintiff, ORDER
V.

US Collections West Incorporated,

Defendanh

Pending before the Court are PldintCharlotte Gibson’'s and Defendant U
Collections West Incorporated’s (“U%ollections”) cross motions for summary
judgment, (Docs. 25 & 30).For the following reasons, énCourt grants Plaintiff's
motion and denies the Defendant’s motion.

BACKGROUND

Charlotte Gibson owed money to Nokhlley Endodontic for medical expenses

(Doc. 25-2 at 2.) At some point, she fiedhind on payments andlS Collections began
collection activity to recoveher account’s balance. Id() On September 22, 2015
Ms. Gibson wrote a letter informing US Calt®ns that she refused to payd.) U.S.
Collections received this nog on September 25, 2019d.}

Despite receiving this letter, US Collexis concedes that it sent two additional

debt-collection letters to Ms. Gibson. dsserts, however, that these communicatid

! The Defendant’s request for oral argumisndenied becaesoral argument will
not aid the Court’s decisiokee Lake at Las Vegas InvrspGirnc. v. Pac. Malibu Dev.
Corp, 933 F.2d 724,20 (9th Cir.1991).
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were sent in error after a clerk, Kay Kadayho was trained to giveefusal to pay letters
to a manager to handle, nakenly placed Ms. Gibson’s ftesal letter into a box for
dispute letters. (Do®&0 at 3, Doc 32 at 1.)

Ms. Gibson filed the instant suit, allegi a violation of the Fair Debt Collection

Practices Act (“FDCPA”). (Doc. 1) US G@ections concedes that it violated the

FDCPA but asserts that it should not be hialole because the violation was the result
a bona fide error, which is an affirmagidefense under the statute. (Doc. 30.)
DISCUSSION

l. L egal Standard

Summary judgment is appropriate ifetrevidence, viewedn the light most
favorable to the nonmoving party, demonstrédtbat there is no gaiine dispute as to
any material fact and the movastentitled to judgment as a ttex of law.” Fed. R. Civ.
P. 56(a). Substantive law determines wHetis are material arfflo]nly disputes over
facts that might affect the outcome oftkuit under the governing law will proper|
preclude the entry of summary judgment&nderson v. Liberty Lobby, Inct77 U.S.
242, 248 (1986). “A fact issue is genuinkthe evidence is sudat a reasonable jury

could return a verdict fothe nonmoving party.” Villiarimo v. Aloha Island Air, Ing.

281 F.3d 1054, 1061 ® Cir. 2002) (quotingAndersonA477 U.S. at 248). Thus, the

nonmoving party must show that the genumetual issues “can be resolved only by
finder of fact because they snaeasonably be resolved favor of either party.” Cal.
Architectural Bldg. Prods., Inov. Franciscan Ceramics, Inc818 F.2d 1466, 1468 (9th

Cir. 1987) (quotincdAnderson477 U.S. at 250).

Although “[t]he evidence of [the non-mimg party] is to be believed, and all

justifiable inferences are to be drawn in][fevor,” the non-moving party “must do mory¢
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than simply show that #me is some metaphysical doubt as to the material

facts.” Matsushita Elec. Indus. Cw. Zenith Radio Corp475 U.S. 574, 587 (1986)

The nonmoving party cannot avoid summarggoent by relying dely on conclusory

?Ms. Kasey is also known as BonieIntosh. (Doc. 32 at 1.)
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allegations unsupported by factSee Taylor v. LisB880 F.2d 1040, 104®th Cir. 1989).

“A party asserting that a fact cannot be is genuinely disputed must support the

assertion by: (A) citing to particular parts oftergals in the record... or other materials;

or (B) showing that the materials cited dot establish the absence or presence df a

genuine dispute, or that aaverse party cannot produadmissible evidere to support
the fact.” Fed. R. Civ. P. 56(c). “A ttiaourt can only consideadmissible evidence in
ruling on a motiorfor summary judgmentand evidence must bethenticated before it
can be consideredOrr v. Bank of Am.285 F.3d 764, 773-78th Cir. 2002).
[I.  Analysis

The FDCPA imposes strict liability on lolecollectors for continuing to contact

consumer once the “consumer notifies a datitector in writing that the consume

refuses to pay a debt or that the consumishes the debt collector to cease further

communication with the consumer.” 15 U.S.C. § 1692c(c). 15 U.S.C. § 1698&#lso
Reichert v. Nat'l Credit Sys., Inc531 F.3d 1002, 1005 (9th Cir. 2008) (affirming th
“the FDCPA imposes strict liability”). Althugh the FDCPA imposestrict liability in
such cases, debt collectors may seek to detradaghat their actions were the result of]
“bona fide error” to avoidiability. 15 U.S.C. 8§ 1692ksee Reichert531 F.3d at 1005
(explaining that the bonade error defense “provides r@arrow exception to strict
liability.”) (internal quotation marks omitted).“The bona fide eor defense is an
affirmative defense, for which the detiillector has the burden of proofReichert 531
F.3d at 1005. To establisthe defense, the debt collectmust establish, by the
preponderance of the evidendkat “(1) it violated th&=DCPA unintentionally; (2) the
violation resulted from a bona fide erronda(3) it maintained procedures reasonak
adapted to avoid the violation.McCollough v. JohnsorRodenburg & Lauinger, LLC
637 F.3d 939, 948 (9th Cir. 2011).
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A. US Collections Provided No Evidence that it Utilized Procedures
Reasonably Adapted to Avoid Mistakes in the Handling of
Consumer Mail.

To utilize the bona fide error defense agheeld, the defense must establish thaf
maintained procedures “designtm avoid discoverable errors.Reichert,531 F.3d at
1007. As this Court previously noted the Ninth Circuit uses a two-step proce
determine whether the “procedurgg’ong may have been satisfieReichert,531 F.3d
at 1006. First the debt lbector must “ ‘[maintain]—ie., actually [employ] or
[implement]—procedures to avoid errors.Td. (quotingJohnson v. Ridd|e443 F.3d
723, 729 (10th Cir. 2006)). eSond the procedures must be “reasonably adapted
avoid thespecific errorat issu€’ 1d. “To qualify for the bona fide error defense und
the FDCPA, the debt collector has an raffative obligation tomaintain procedures

designed to avoid discoverableas.” And, further “[i]f thebona fide error defense is t(

have any meaning in the cont@tta strict liability statutethen a showing of “procedures

reasonably adapted to avoid asych error” must require mothan a mere assertion t
that effect. The procedurdsemselves must be explained, along with the manne

which they were adapted avoid the error.”Id. at 1007. Therefore, a defendant mu

assert and explain how a procedure or pakctailored to avoid the specific mistake at

issue to take advantage of the bona fide error defense.

In the case at hand, the undisputedord reflects that Kay Kasey, the U
Collections clerk, filed Ms. Gibson'’s refusattey as a dispute rather than giving it to
manager as a refusal letter. (Doc. 32-2 atAt.}he time of the incident, US Collection
asserts that it had an unwrittpalicy that clerks were not tengage with accounts onc
an individual refused to pay.(Doc. 32-3 at 3.) If a letteeflected a dispute, “it was td

go into a dispute box.” Id.) If a letter reflected a redal to pay, it “should go to 4

3 At some point after this incident, thslicy was written down.(Doc. 32-3 at 3.)
However, contrary to Ms. Gibson’s represgions in her briefing, US Collections
President, Donald Darnelid not testify that US Colttions did nothave a policy
related to refusal to pay letterDoc. 33 at 6; Doc. 32-3 at 3.)

-4 -

t

5S

to

1%
—_

D
5
D
[ in

St

UJ

a

"2

D




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

manger to have the manager handled a copy go to #collector.” {d.) The manager
then flagged the file to ensure thmett further correspondence occurrdd.)(

This practice, while presumably soupdactice under the statute itself, mere
implements the statute and is not a procedesegned to discover avoidable errors. T
only reference to the clerks’ initial sortingf mail in this case is US Collections
assurance that it generally traiclerks on how to sort mailSeeDoc. 32.) This is “only
a conclusory declaration stating that it maingdiprocedures,” and in any event, is nof
procedure designed tdiscover errors. Reichert 531 F.3d at 1007. As this Cour
previously obsenw in noting the unavailability of thbona fide mistake defense in
similar case involving the mishalitj of consumer correspondence:

[Defendant] knows that the proper handling of consumer mail
and communications is fundamahto ensuring the accuracy
of the . . . debtor accounts. For example if a ‘cease and
desist’ letter is lost, theparalegal will never enter the
appropriate code into the account to block further
communications with the debtor This failure may led to
FDCPA violations, which is exactly what happened in
[Plaintiff's] case.

Isham v. Gurstel, Staloch & Chargo, P.A38 F. Supp. 2d 986, 1000 (D. Ariz. 2010
Further this Court noted “there is no waydonfirm that a piece of mail was properl
received and handled dug the [relevant] period. Durintis time, [Defendant] had no
policy or procedure in place t@rify whether the proper ndtans for a consumer’s letter
are actually entered by the paralegdld! As was the case iisham,so here there are ng
such procedures designedasmid errors in place.

As did the Defendant ilsham US Collections also asse that it “gives a test
twice yearly on the FDCPA to its collecspj who must maintaim minimum grade of
80%,” hosts meetings with supervisors @asure compliance ith the FDCPA, and
distributes memos to clerks explaining htmwhandle disputes. (Doc. 30 atseeDoc.
32 at 2-4.) These are general policiewel at FDCPA compliae, but they do not

remedy the specific problem at issuegehenamely the mishandling of ma8ee Isham
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738 F. Supp. 2d at 999 (findirigat no reasonable jury coulind that the defendant was

entitled to the bona fide error defense, “[gjés [the defendant’s] showing of elaborat
FDCPA compliance and office proceduresiecause it “failled] to demonstrats
procedures ‘reasonably adapted’ to the speeifior that caused it to violate the FDCP
in Isham's case—mishandling and loss ohsumer mail”). US Collections failed tc

present evidence of a procedure or policy tadioto address the specific error at iss

here, and thus it failed to matt burden of proof to estabfishe bona fide error defense|.

CONCLUSION
Both parties stipulate to the materiattinvolved in this case. US Collection

concedes that it violated the FDCR¥ continuing to contact Ms. Gibsén.lts only

defense for the violation was its assertiortha bona fide error defense. (Doc. 30 at 3.

Even taking these facts inlight most favorable to U.SCollections, it is not entitled to
the protection of the bona fide error defens¢his case. Therefore, as a matter of Ia
the Court finds that Plaintiff Gibson has naditof the essential ements of her FDCPA

liability claim and is therefore entitled to dages. Further, the Court finds that U.$.

Collections failed to satisfy the requirementshad bona fide error defense, and therefq
will not be excused from FDCPA hdity as a matter of law.

111

111

* US Collections raises an additionalratang argument for théirst time in its
reply brief. This argument igntimely, as the Platiff did not have a chance to respon
to the argument.See United States ex rel. Giles v. Sard@l F. Supp2d 1117, 1127
(C.D. Cal. 2000) (“It is improper for a mang party to introduce me facts or different
legal arguments in the reply brief thahose presented in thmoving papers.”).
However, the Supreme Court’s recent opiniospokeo, Inc. v. Robin$36 S. Ct. 1540
(2016), as revisedMay 24, 2016), does maeeliminate every statutory cause of actig
created by CongresSee Deschaaf v. AnWalet & Limousine In¢.No. CV-16-03464-
PHX-GMS, 2017 WL 610522, at *2 n. 4 (D. iar Feb. 15, 2017) (“Of course, Congreg
can create obligations and remexithat provide appropriate persons standing to su

federal court.”). US Collections concedesttlit continued to contact Ms. Gibson aft¢

receiving her formal refusal to pay in violatiohthe FDCPA. (Doc. 3@t 3.) This is not
a mere procedural violation; this is a hatimat negatively impacted Ms. Gibson in
particularized and concrete way.
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IT IS THEREFORE ORDERED GRANTING Ms. Gibson’s Motion for
Summary Judgment, (Do25), on liability.

IT IS FURTHER ORDERED DENYING Defendant U.S. Collections Crosg
Motion for Summary Judgent, (Doc. 30), because it falléo meet its burden under th
bona fide error defense.

IT ISFURTHER ORDERED setting a Status hearing figray 19, 2017 at 10:00

a.m. in Courtroom 602, Sandra Day @@nor U.S. Federal Courthouse, 401 W.

Washington St., Phoenix, Aona 85003-2151. The partisisall be ready to discuss hov
they wish to proceed aihe issue of damages.
Dated this 8th day of May, 2017.

Honorable G. Murra Snow
United States District Jue

D




