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Br Trade Incorporated et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Tom Raatz, et al., No. CV-16-00170-PHX-DGC
Plaintiffs, ORDER
V.

Dealer Trade Incorporated, et al.,

Defendants.

Defendant Pinnacle Nissan, LLC moves sammary judgmenagainst Plaintiffs
Tom Raatz, Marcine Raatand TMR, LLC pursuant toFederal Rule of Civil
Procedure 56. Doc. 66. The motion is fldlyefed (Docs. 82, 84and no party requests
oral argument. The Court will grant the motion.

l. Background.

The facts are undisputed. On May 2815, Pinnacle purchased a 2010 Infini
QX56, VIN 5N3ZAONEXAN900968 (the “Veble”), at the Maheim automobile
auction for $26,500.00. Do67, T 1; Doc. 83 at 2. Pinnacle, an automobile retailef
purchased the Vehicle witime intent to resell it. Do&7, § 2. The Vehicle was place

in the Manheim aumon by True CrediAuto Wholesale.ld., 3. At the time Pinnacle

! Citations to paragraphs in the partiegatements of factefer to both the
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paragraphs and any responsesluded immediately thereunder. Citations to page

numbers refer to numbers attached at dipeaf the pages by the Court's CMECF syste
not page numbers oféloriginal document.
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purchased the Vehicle, its odometer regist@®d9o7 miles, as reflected on the secur
odometer statement Pinnacle receivdd., {1 4. In addition tahe Vehicle, Pinnacle
purchased “Deal SHd from Manheim foran extra $150.1d., § 5. Under “Deal
Shield,” Pinnacle retained thght to return the Vehicle for any reason within 21 days
purchase for a full refund, provad the Vehicle’'s mileage didot exceed 3547 miles.
Id.,  6; Doc. 67-1 at 11.

On June 9, 2015, Pinnacle exercisedight under Deal Shield and returned th
Vehicle. Doc. 67, 1 7. Manheim issuBthnacle a full refundand Pinnacle supplied &
secured odometer statement registering 3b,B¥Wles to Meridian Remarketing, af
affiliate of Manheim thattook title to the Vehicle. Id., 1 8-9. On June 25, 2015
Meridian sold the Vehicle to Dealer Tradec. d/b/a LuxuryMotorsports (“Dealer
Trade”). Id., § 10. At that time, the Vehicle’s odometer registered 35,580 m
according to the secure odomestatement provided by Mdian to Dealer Tradeld.
In late August or early September 2015, [@edlrade sold the Vetie to Plaintiffs and
supplied a secured odometer statement showing the Vehicle’s odometer registered
miles. Id., 1 11-12. After completing the purchaB&intiffs took the Vehicle to Willis
Infinity Dealership inlowa, where they allegedly leadh¢hat the Vehicle actually hac
more than 46,731 miledd., T 13; Doc. 1 at 3; Doc. 83-1 at 2, 11 4-5.

On January 25, 2016, Pl&ifs filed this action againdealer Trade and Pinnacle
alleging violations of the Fkeral Motor Vehicle Informatin and Cost Savings Act, 4
U.S.C. § 32701 et seq., also known as the r¢@xometer Act (“FOA”). Doc. 1 at 4.
. L egal Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the recorc

which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex

2 Pinnacle objects, as untimely, to Mr. Rasuaffidavit provided as an attachmer
to the amended response Rmnnacle’s statement of fact Doc. 84 at 4. Although
untimely, the affidavit was not changed imaterial way, and the Court will accept an
consider the amendetirigs in this order.

-2.-

ed

of

e

—

iles

35,¢

ing
I

el

It
d




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as
matter of law.” Fed. R. CiW. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex, 477 U.S. at 322. Only disputes ovacts that might affect the outcom
of the suit will preclude the entry of summamngigment, and the dispped evidence must
be “such that a reasonable jury could met@a verdict for the nonmoving party.’
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

1. Analysis.

The FOA'’s purposes, as set out by Congrass,“(1) to prohibit tampering with
motor vehicle odometers; and (2) to provgiédeguards to protect purchasers in the s
of motor vehicles with altered or reset adeters.” 49 U.S.C. § 32701(b). The FO
prohibits odometer tampering with intetd change the mile&g registered by the
odometer, as well as sale dévices intended to make the odometer register mile
different from the actual mileage driverd. § 32702 (1)-(2). Th&OA also imposes
disclosure requirementsld. § 32705(a). Under regulatiotisat implement the statute
“each transferor shall disclose the mage in writing on the title” or “on the
document being used to reassign the title,” #ratransferor must certify that “to thg
best of his knowledge the odometeading reflects the actual mileageld.; 49 C.F.R.
§ 580.5 (c), (e). If the transtarknows the odometer to hawaecalibration error, or to be
unreliable, it must also includestatement to that effeditd.

The FOA creates a private right of actio® person that violates this chapter or
regulation prescribed or ondessued under this chaptavith intent to defraud, is liable
for 3 times the actual damages $10,000, whichever is greater.1d. 8§ 32710(a)
(emphasis added}ee also Bodine v. Graco, Inc., 533 F.3d 1145, 1147 (9th Cir. 200§
(“[A]n [FOA] claim that is broght by a private party . . . requires proof that the vehicl
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transferor intended to ftaud a transferee with respect to mileage.”).

The key question in thisotion is whether Plaintiffhave enough evidence t(
create a question of fact on whether Pinnadiedawith an “intent talefraud” as required
by the statute. The parties cite no decigimm the Ninth Circit on the meaning of
“intent to defraud,” but, as Plaintiffs notegurts applying the FOA have not read tf
statute as requiring a specific intent to defréhel transferee of a vehicle. Instead, cas
generally have held that affaient intent to defraud mape inferred if the defendant

acted with reckless disregard for tingth. As one circuit explained:

The approach taken by the great migyoof courts is sensible. If a
person violates an odometdisclosure requirement with actual knowledge
that he is committing a violation, a fadatder can reasonably infer that the
violation was committed witlan intent to defraud a purchaser. Likewise, if
a person lacks knowledge that an odtanelisclosure statement is false
only because he displays a recklessedjard for the truth, a fact finder can
reasonably infer that the violation was committed with an intent to defraud
a purchaser. The inference of an intent to defraud is no less compelling
when a person lacks actual knowledijea false odometer statement only
by closing his eyes to the truth.

Tusa v. Omaha Auto. Auction Inc., 712 F.2d 1248, 1253-58th Cir. 1983) (quotation
marks, brackets, and citation omitted).

Plaintiffs rely on this legal standand arguing that the summary judgment motid
should be denied, but theygsent only two pieces of evidemin support of their claim
that Pinnacle acted witheckless disregard for the truth. First, Plaintiffs note ti
Pinnacle returned the Vehiclender the Deal Shield afteonly 11 days and without
explanation. They argue thafury could reasonably infer thBtnnacle did so because

discovered that the odometer maidge was incorrect.Doc. 82 at 9. Second, Plaintiffs

assert that an Infity dealership in lowa discoverdtbm the Vehicle’'s service records

that it had almost 50,000 miles in 2011, amdue — with no addidinal evidence — that

Pinnacle could have discovered the sanf@imation through reasonable diligende.
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The Court does not agree that this ewick would be sufficient for a reasonab
jury to return a verdict for PlaintiffsAnderson, 477 U.S. at 248. Nably, Plaintiffs did
not seek additional discovery before respogdm the Pinnacle’s motion, as they cou
have under Rule 56(d). Plaintiffs instedtbse to stand on the idence addressed ir
their response. That evidence includesimdication that Pinnacle had any reason
suspect that the odometer reagin the Vehicle it held for dy 11 days was incorrect.
Plaintiffs cite nothing from Pinnacle witnesser records to sugge#itat something or
someone put Pinnacle on notice that the odometer was incorrect. They provi
evidence that Pinnacle performed maintenamctéhe Vehicle or had access to the salf
maintenance records that were found by tivealalealer. Nor do they present eviden
that dealers normally do should check odometer readirggainst maintenance record
upon acquiring vehicles. RecklessnesdaBned as “[c]londuct wéreby the actor doeg
not desire harmful consequenbut nonetheless foresees fhossibility and consciously
takes the risk.” Black's Law Dictionary (10ed. 2014). Plaintiffpresent naevidence
that Pinnacle foresaw the pdstity that the odometer véawrong and nonetheless chog
to take that risk.

Cases cited by the parties generally incladme fact that puhe transferor of a
vehicle on notice that thedometer was wrong. Ifusa, for example, the title itself
included erasure marks showing that the agke amount had been altered. The co
described these marks as “clear and apparernt2 F.2d at 1254. Despite this fact, th
dealer undertook only superficial efforts r@porting the mileage to the transferdel
Other cases include similar factSee, e.g., Suiter v. Mitchell Motor Coach Sales, Inc.,
151 F.3d 1275, 1282-83 (10th Cir. 1998) (ipliff presented evidere that the dealer
performed an inspection of thvehicle in question and fourskveral inconsistencies thg
the dealer then recklessly ignorebljeto v. Pierce, 578 F.2d 640 (5tiCir. 1978) (dealer
failed to investigate the odoneetreading of a 10-year-oldutk with only 14,736 miles);
Alexander v. Southeastern Wholesale Corp., 2014 WL 116844 at *5 (E.D. Va. Mar. 21,

2014) (dealer provided plaintiff with a fal®@dometer disclosure despite having reques
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and received a CARFAX vehiclegtory report displaying iramsistent information as tg

the vehicle’'s age and mileagéjall v. Riverside Lincoln Mercury-Sales, 499 N.E.2d 156

(. App. Ct. 1986) (service documents fauim the car by the dealer had conflicting

higher-mileage odometer readings). Plaintiféve presented no comparable evidence
this case.

Nor could a reasonable jury find that Pacte acted with intent to defraud simpl
because it returned the Vehidte a refund after 11 daysA jury could not find such a
return, by itself, so suspiciouss to suggest a fraudulentant to hide an incorrect
odometer. To the contrary, it is undisputedttRinnacle purchased Deal Shield when
purchased the Vehicle and precisely so thabuld return the Vieicle for a full refund
within 21 days. Pinnacle serts that Deal Shield “affosdthe dealershifiexibility to
purchase vehicles at the auction, whileudtaneously evaluating whether a surplus
similar inventory exists that would limit éhprospects of selling it for a profit,” ang
“allows the dealership the ahce to purchase automobilesotighout the course of the
auction, and upon its conclusion, return thibskeems are less likely to sell.” Doc. 84 3
3.

In summary, Plaintiffs have failed to gment sufficient evidence to create

genuine issue of fact on whether Pinnacledateeckless disregard of the truth whenli

stated the mileage of the Vehicle. Pldfstihave presented no evidence that Pinna
acted fraudulently, or had reastmnknow that the mileage wancorrect and proceeded i
reckless disregard of that fact. As no#xbve, summary judgment is appropriate agai
a party which “fails to make a showing suféni to establish the estence of an element
essential to that party’s casend on which thaparty will bear the burden of proof a
trial.” Celotex, 477 U.S. at 322. Only disputes ovacts that might affect the outcom
of the suit will preclude the entry of summamngigment, and the dispped evidence must
be “such that a reasonable jury could metwa verdict for the nonmoving party.’
Anderson, 477 U.S. at 248. Because Plaintiffsédailed to presdrsuch evidence, the

Court will grant Pinnacle’s ntmn for summary judgment.
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IT IS ORDERED that Pinnacle’s motion for summyajudgement (Doc. 66) is
granted.
Dated this 6th day of January, 2017.

Nalb Gttt

Dawvid G. Campbell
United States District Judge




