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5
6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Jazmin Cortez Gonzalez, No. CV-16-00352-PHX-DLR
10 Petitioner, ORDER
11) .
12| Israel Acosta Pena,
13 Regonder.
14
15
16 Petitioner has filed a motion for new trial tor alter or amend pursuant to Rules
171l 59(a) & (e). (Doc. 44.) The motion is fullyriefed, and neitheparty requested oral
18|| argument. For the reasonddwe, the motion is denied.
19 BACKGROUND
20 In February 2016, Petitionelazmin Gonzalez filed a petition for return of her
21|l children to Mexico under thinternational Child Abdumn Remedies Act (ICARA), 22
22| U.S.C. 8 9001et seq. At the time, Petitioner’'s childrewere residing in Scottsdale),
23| Arizona with their father, Regmdent Israel Pena. On July 5, 2016, the Court held a
24| bench trial and heard testmy from Petitioner; Responderiister Ruiz, psychologist;
25| and Rozalind Wirth, case worker with theizana Department of Child Services. When
26| Respondent called upon Ruiz to testify, Ratiér objected, arguing that Ruiz had npt
27| been previously disclosed as an expert vgsneThe Court permitteduiz to testify, but
28| stated that it would consider the laakdisclosure in its decision.
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On July 8, 2016, the @ot issued an order denying the petition. Petitioner n
moves for a new trial or, in the alternatia® order amending the Court’s order to refle
a ruling on her objection to Ruiztestimony at the trial.

MOTION FOR NEW TRIAL

Under Rule 59(a), a new trial may be granted on all or some of the issues “fg

reason for which a trial has heretofore beentgdhim an action at law in federal court.
Fed. R. Civ. P. 59(a)(1)(A). “Rule 59 doast specify the grounds on which a motion ft¢
a new trial may be grantedZhang v. Am. Gem Seafoods, Inc., 339 F.3d 1020, 1035 (9th
Cir. 2003), but the court “may grant a new trial only if the verdict is contrary to the ¢
weight of the evidence, ibased upon false or perjurious evidence, or to prever
miscarriage of justice,Passantino v. Johnson & Johnson Consumer Prods., 212 F.3d
493, 510 n.15 (9th Cir. 2000).

At the bench trial, Respondent called Ruwizestify. Petitioneobjected, claiming

that Ruiz was not previously disclosed as expert witness.Respondent argued that

Ruiz had been previously disclosed, but tietlid not have any apons or records from
her due to the expedited nature of the hegarimhe Court permitte®uiz to testify, but
noted that it would take the lack of disclosumtd its decision. The Court also orderg

that Ruiz immediately produce her treatmaotes to Petitioner. Petitioner argues t

Court should not have permitted Ruiz totifgsat the hearing lmuse her testimony wasg

hearsay. (Doc. 44 at 6.) Sheaklaims that Respondent’sléae to disclose Ruiz as ar
expert witness and her treatment notes cabeegrejudice. The Court disagrees.

First, Ruiz’s testimony was not hearsalf. was admissible under Fed. R. Evig
803(4), which excepts statements made rfeedical diagnosis or treatment from th
hearsay rule. At trial, Ri@oner argued the evidence whearsay becaasRespondent
did not disclose Ruiz’'s testimony. Butete are two differenssues, and Responder
laid a foundation for Re’s testimony at trial. Evenow, Petitioner does not argue th:
the statements do not fall within the hearsay exception.

SecondRespondentlisclosed Ruiz as a withes©n May 25, 2016, Responder
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filed his first supplemental disclosure listiiRuiz as a witness. On June 13, 201
Respondent moved for a Court order requiring Raitestify at the hearing. (Doc. 29.
The Court granted the motion on June 241& Although Ruiz ws not listed as an
expert, this does not result in any prepedto Petitioner becaasPetitioner knew Ruiz
was going to be testifying about treating the childresee (d.)

Last, the failure to discke the treatment notes dmdt prejudice Petitioner, ang
the Court did not rely on theimn its decision. At trialRespondent represented to th
Court that he did not know the specific aamit of Ruiz’s opinion, nor had he even spol
with Ruiz until the day of trial.In addition, although Piébner knew that Ruiz was going

to testify about the treatment the children, Petitioner did heeek to depose Ruiz o

conduct any other discovery. Given the aifme nature of the hearing, the Court

permitted Ruiz's testimony and ordered tHagr treatment notes be disclosed
Petitioner. Petitioner filed no fitlner objections. Ultimatelythe Court concluded Ruiz’s
testimony was relevamind admissible.
Consequently, the Court finds Petitiorieas failed to demonstrate any manife

injustice that would requirergew trial in this case.
MOTIONTO ALTER OR AMEND

Rule 59(e) is essentially motion for reconsiderationSee Carroll v. Nakatani,

342 F.3d 934, 944 (9@ir. 2003). It permits the districourt to amend a previous ordef

but is “an extraordinary remedyo be used sparingly ithe interests of finality and
conservation of judicial resourcesld. at 945 (internal quotatromarks omitted). “[A]
motion for reconsideration sha@uhot be granted, absent highly unusual circumstant
unless the district court is presented wigwly discovered edence, committed clean
error, or if there is amtervening change ithe controlling law.” Kona Enters., Inc. v.
Estate of Bishop, 229 F.3d 877, 883 (9th Cir. 2000).

Petitioner argues the Court should ametsdorder to reflect a ruling on her

objection to Ruiz’s testimony arttbcuments for purposes of agb. (Doc. 44 at 7.) But

the Court did rule on Petitionerabjection at the trial, andehtreatment notes were neve
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admitted into evidence. Natid the Court rely on them ints decision. The Court
permitted Ruiz to testify over Petitioner's oldjea, but noted that the alleged lack ¢

disclosure would factor into tH@ourt’s ultimate decision. Ato point did tle Court state

that it was taking Petitioner’'s mztion under advisementAs such, the Court denies

Petitioner’s request to alter or amend the judgment.

IT 1S ORDERED that Petitioner's motion for newrial or to alter or amend,
(Doc. 44), isDENIED.

Dated this 21st dagf October, 2016.
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