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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Patrick Dooley Harding, No. CV-16-00419-PHX-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendah

Pending before the Court is Plaintiff ReltrDooley Harding's (“Plaintiff”) appeal

from the Social Security @amissioner’s (“Commissioner”) denial of his application fq

=

;
a period of disability, disality insurance bendfs, and Supplement&@ecurity Income
(“SSI”) under the Social Security Act, 42.5.C. §§ 416(l), 432,381 et seq. (2012).
(Doc. 1 at 2). Plaintiff argues that the Adnstrative Law Judge (“ALJ") erred in failing
to seek an updated medical opinion follogiithe submission of probative evidencg,

improperly rejecting the opinion of an exiamng psychologist, and improperly assessing

' While Plaintiff's application for Social Sedty benefits ori?in_ated in lllinois, he
currently resides in Maricop&ounty, Arizona. (Doc. 1 at 3). Jurisdiction and venue
under 42 U.S.C. § 405(qg) is established “ia thstrict court of the United States for the
judicial district in which the plaintiff redes.” 42 U.S.C. § 405(3) &201_2). If not timel
raised, a party waives its opportunity to challenge veBeeFed. R. Civ.P. 12(h)(1)
(stating that a party waives iility to challenge venue @ 12(b)(3) motion to dismiss
If not made in a responsive pleading or amendm&ainberger v. Salfi422 U.S. 749,
764 (1975) (aRpIYmg venue waivto Social Security appks). Because Defendant hds
not raised a challenge to venue in any oespre pleading or amendment, venue in the
District of Arizona is proper.
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the credibility of Plaintiff's allegations. (Dod5 at 1). The Court now rules on Plaintiff’
appeal.
l. Background

The parties are familiar with the backgnd information in tis case, and it is
summarized in the ALJ’s decisiorsgeDoc. 14-3 at 23—-34). Accordingly, the Court wi
reference the background onlyreecessary to the decision below.

Il. Legal Standard

The ALJ’s decision to deny benefits will bgerturned “only if it is not supported
by substantial evidence @ based on legal errorMagallanes v. Bower881 F.2d 747,
750 (9th Cir. 1989) (intermaguotation omitted). “Substéial evidence” means “more)
than a mere scintilla, butds than a preponderanc®&éddick v. Chaterl57 F.3d 715,
720 (9th Cir. 1998) (internaitation omitted). In other wordsubstantial evidence mean
“such relevant evidence as a reasonable might accept as adequate to support [t
ALJ’s] conclusion.”Valentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 690 (9th Cir,
2009).

“The inquiry here is whether the recordadeas a whole, yields such evidence
would allow a reasonable mind to accty conclusions reaeld by the ALJ.'Gallant v.
Heckler, 753 F.2d 1450, 1453 (9th Cir. 1984) émial citation omitted). In determining
whether there is substantial evidencestgport a decision, the Court considers t
“record as a whole, weighingpth the evidence that supports the ALJ’s conclusions
the evidence that detracts fmothe” ALJ's conclusionsReddick 157 F.3d at 720.
“Where evidence is susceptibdé more than one rationalterpretation, it is the ALJ’s
conclusion which must be upheld; and imaleing his findings, the ALJ is entitled tq
draw inferences logicallffowing from the evidence.'Gallant, 753 F.2d at 1453 (interna
citations omitted)seeBatson v. Comim of the Soc. Sec. Admir859 F.3d 1190, 1193
(9th Cir. 2004). This is becamsf|tlhe trier of fact andhot the reviewing court must
resolve conflicts in the ewvahce, and if the evidencercaupport either outcome, thg

court may not substitute its judgment for that of the AlMatney v. Sullivan981 F.2d
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1016, 1019 (9th Cir. 19923ee Young v. Sullivad11 F.2d 180, 18@th Cir. 1990).

The ALJ is responsible for resolving cbetls in medical testimony, determining
credibility, and reslwing ambiguities.See Andrews v. Shalala3 F.3d 1035, 1039 (9th
Cir. 1995). Thus, if on the whole record befdine Court, substantial evidence suppo
the Commissioner’s decision and the decigmeifree from legal error, the Court mus
affirm it. See Hammock v. Bowesi’r9 F.2d 498, 501 (9th Cir. 198%ge alsat2 U.S.C.
8 405(g) (2012). On the other hand, the €duray not affirm simply by isolating a
specific quantum of supporting evidenc@tn v. Astrue 495 F.3d 625, 630 (9th Cir
2007) (internal quotatin and citation omitted).

Notably, the Court is not charged wrtviewing the evidence and making its ow
judgment as to whether Pl&iifiis or is not disabledSee Connett v. Barnhai?40 F.3d
871, 874 (9th Cir. 2003). Rather, the Courtguimy is constrained to the reasons asser
by the ALJ and the evidence relied upon in support of those re&emsd.On appeal,
“issues which are not specifically and distig argued and raised in a party’s openir
brief are waived.”Arpin v. Santa Claa Valley Trans. Agen¢y61 F.3d 912, 919 (9th

Cir. 2001) (citingBarnett v. U.S. Airinc., 228 F.3d 1105, 1110 n.1 (9th Cir. 2000) (e

banc),vacated and remanded on other grounsi35 U.S. 391 (2002)xee also Bray v.
Commr of Soc. Sec. Admin554 F.3d 1219, 226 n.7 (9th Cir. 209) (applying the
principle to Social Security appeal). The NMir@ircuit’'s reasoning is that courts “will no
manufacture arguments for an appellant, andra &ssertion does not preserve a clain
Arpin, 261 F.3d at 919 (ietnal citation omitted).

A. Definition of Disability

To qualify for disability baefits under the Social Setty Act, a claimant must
show that, among other things, he is “end disability.” 42 US.C. § 423(a)(1)(E)
(2012). The Social Security Act defines ‘awlity” as the “inability to engage in any
substantial gainful activity byeason of any medically determinable physical or mer
impairment which can be expected to result in death or which has lasted or c

expected to last for a continuougipd of not less than 12 monthdd. § 423(d)(1)(A).
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A person is “under a disability only His physical or mental impairment o
impairments are of such severity that heas only unable to dbis previous work but
cannot, considering his age, education, antkweaperience, engage in any other kind
substantial gainful work which &ts in the national economyid. § 423(d)(2)(A).

B. The Five-Step Evaluation Process

To evaluate a claim of disability, the SalcBecurity regulations set forth a five
step sequential process. 20FR. § 404.1520(a)(4) (2016ee also Reddiclk 57 F.3d at

721. A finding of ‘hot disabled” at any step in thegsential process will end the inquiry|.

20 C.F.R. 8 404.1520(a)(4). The claimant belaesburden of proof through the first fou
steps, but the burden shifts ttte Commissioner in the final stelReddick 157 F.3d at
721. The five steps are as follows:

1. First, the ALJ determines whethee thlaimant is “doing substantial gainfu
activity.” 20 C.F.R. § 404520(a)(4)(i). If so, the claimant is not disabled.

2. If the claimant is not gainfully engpled, the ALJ next determines whether tf
claimant has a “severe medically deteratle physical or mental impairmentld.
8 404.1520(a)(4)(ii). To be considered seyéne impairment mustsignificantly limit[]
[the claimant’s] physical or mentability to do basic work activitiesld. § 404.1520(c).
Basic work activities are the “abilities and apdies to do most jobs,” such as lifting
carrying, reaching, understand, carrying out and remembering simple instructiof
responding appropriately to co-workerand dealing with changes in routing.
8§ 404.1521(b). Further, the impairment mesher have lasted for “a continuous perig
of at least twelve months,” be expected to tassuch a period, drve expected “to result
in death.”ld. 8 404.1509 (incorpated by reference in 20 ER. § 404.1520(a)(4)(ii)).
The “step-two inquiry is a deinimis screening device togfiose of groundless claims.
Smolen v. Chater80 F.3d 1273, 1290 (9th Cir. 1996 the claimant does not have
severe impairment, then the claimant is not disabled.

3. Having found a severgmpairment, the ALJ next determines whether t

impairment “meets or equals” one of the impairments listed in the regulations. 20 Q.
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8 404.1520(a)(4)(iii). If so, the claimant isufad disabled without fiher inquiry. If not,

before proceeding to the nestep, the ALJ will make a finding regarding the claimant

“residual functional capacity bad on all the relevant medicaid other evidence in [the]
case record.1d. 8 404.1520(e). A claimant’s “rekial functional capacity” (“RFC”) is
the most he can still do despite all his impants, including those that are not seve
and any related symptomid. 8§ 404.1545(a)(1).

4. At step four, the ALJ determines whet, despite the impairments, the claimant
can still perform “pats relevant work.” Id. 8§ 404.1520(a)(4)(iv). To make this

determination, the ALJ compares its “residiugictional capacity assessment . . . with t
physical and mental demands of [ttlaimant’s] past relevant workld. § 404.1520(f).
If the claimant can still perforrthe kind of work he previolys did, the claimant is not
disabled. Otherwise, the Alpfoceeds to the final step.

5. At the final step, the ALJ determem whether the claimant “can make 4
adjustment to other work” that exists in the national econdanyg 404.1520(a)(4)(v). In

making this determination, the ALJ consid the claimant's “residual functional

capacity” and his “age, educatioand work experienceld. § 404.1520(g)(1). If the
claimant can perform other work, he is natatled. If the claimant cannot perform oth
work, he will be found disabled.

In evaluating the claimant’s disabilitynder this five-step process, the ALJ mu
consider all evidencén the case recordSee id.88 404.1520(a)(3)404.1520b. This
includes medical opinions, records, self-repdrsymptoms, and itid-party reporting.
See20 C.F.R. 88 404.1527, 40529; SSR 06-3p, 71 Fed. ®e45593-03 (Aug. 9, 2006).

C. The ALJ’s Evaluation Under the Five-Step Process

The ALJ found that Plaintiff had not erggal in substantial g&ul activity for at

least twelve continuous months and thet possessed several severe impairnfen

> The ALJ found that Plaintiff has ¢hfollowing severe impairments: gout
obstructive slee aﬁnea, t%mld disordenorbid obesity, ah learning disability.
(Doc. 14-3 at _265). The ALJ s0 found that Plaintiff has a non-severe impairment a
result of his prior arthroscopic knee surgelg.)(
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satisfying the first and second steps of the irqyDoc. 14-3 at 26). Under step threg

the ALJ determined that Piaiff's impairment or combiation of impairments did not
meet or medically equal any of the listed inngpeents in the Social Security regulations
that automatically result ia finding of disability. kd.)

Prior to moving orio step four, the All conducted an RFC determination in light

of proffered testimony and objective medical evident. gt 28—29). The ALJ found

that Plaintiff “has the residlidunctional capacity to perform medium work as defined
20 C.F.R. 404.1567(c) and16.967(b) except [Rintifff can frequently stoop and

occasionally balance, kneel, crouch, cramtl @limb ramps or stairs but never ladders,

n

ropes or scaffolds.”ld. at 28). Moreover, Plaintiff “camave occasiomaexposure to
hazards such as moving machinery or unprotected heigtt9. The ALJ further found
that Plaintiff “can perform unskilled work d&s that can be le@ed by demonstration
with 30 days or less of a simple repettivoutine nature. He can have occasional
superficial and incidental caantt with the public and occasial contact with supervisors
or coworkers.” [d.) Finally, the ALJ found that Platiff “could do jobs with occasional
decision making, changes in the work setting, no fast-pacddamol no strict production

guotas but could meet goalsld)

~—+

At step four, the ALJ found that Pl&iih was “unable to perform past relevan
work.” (Id. at 32). Finally, the ALJ determined agegtfive that basedn Plaintiff's age,

education, work experience, and RFC, Pl#icbuld perform significant numbers of job

U7

existing in the n@onal economy.Ifl. at 34). Consequently, th&LJ found that Plaintiff
was not disabled under tls®cial Security Act.I¢.)
[ll.  Analysis

Plaintiff asserts that the ALJ erred denying him benefits for three reasons:
(1) the ALJ failed to seek an updatetkdical opinion following the submission of
probative evidence; J2the ALJ improperly rejectedhe opinion of an examining
psychologist; and (3) the ALJ improperly assed the credibility dPlaintiff's testimony.

The Court will address each argument in turn.

-6 -
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A. Whether the ALJ Failed to Seek an Updated Medical Opinion

The Court first turns to Plaintiff's gument that the ALJ failed “to seek a
updated medical opinion following theutsmission of probative evidence regardin
psychological impairments and attendant limitatisabmitted after his hearing.” (Doc
15 at 1-2).

1. LegalStandard

An ALJ has an independent duty in a Sbcecurity case to “fully and fairly
develop the record and to assure thatdlaimant’s interests are considerefbhapetyan
v. Halter, 242 F.3d 1144, 115019 Cir. 2001) (quotindrownv. Heckler 713 F.2d 441,
443 (9th Cir. 1983)) (internal citations dtad). Further, an ALJ must “conduct a
appropriate inquiry” when theris ambiguous evidence tre ALJ finds “the record
inadequate to allow for proper evaluatiofd’ These duties apply regardless of wheth
the claimant is represented or unrepreserittdAn “ALJ may discharge this duty in

several ways, including: subpoenaing tha&robant's physicians,ubmitting questions to

the claimant’s physiciansontinuing the hearing, or kesg the record open after the

hearing to allow supplementation of the recotd.”

To make an equivalency finding, theaichant's impairments, as established |
“symptoms, signs and laboratory findingsiust be “at least equal in severity an
duration to the characteristics afrelevant listed impairmentTackett v. Apfell80 F.3d
1094, 1099 (9th Cir.999) (citing 20 C.F.R. § 404.15R6An “ALJ may not make an
equivalency finding without obtaining the omn of a state agency medical d
psychological consultant @n updated medical opinion from a medical exp&daffei v.
Colvin, No. 3:12-CV-01394-BR, 2013 WL 5102388, at *6 (D. Or. Sept. 12, 2013) (ci
SSR 96-6p, 1996 WL 374180, at *4 (J@ly1996)) (internal quotations omitted).

2. Analysis

Plaintiff argues that becausiee record was further deeped after the hearing tg

include new neuropsychological testing, the] had a duty to seek an updated exp

opinion by a state agency consultantthe issue of equivalencysdeDoc. 15 at 10-12).
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At the March 2014 hearinghe ALJ, upon Plaintiff's rguest, left the record open|
(Doc. 14-3 at 86-87). Plaiff specifically requested thecerd to be left open because he
wished to submit additional neopsychological testing.ld. at 42-44) The new
neuropsychological testing, conducted Bgmela Murphy, PsR., (“Dr. Murphy”),
concluded that Plaintiff “does not meetethdiagnostic criteria for an intellectual
impairment diagnosis as his scores aretnat standard deviations below the average
range,”but does medhe diagnostic criteria for de@msive disorder and an unspecified
neurodevelopmental disorder. (Doc. 14-81af). Dr. Murphy concluded that Plaintif
met the criteria for unspecified neurodemhental disorder because: he struggled
particularly with adaptig living skills (e.g., “pesonal hygiene, household
responsibilities, time management, financets,.”); Plaintiff's functionality was “well
below what would bexpected for a same aged peer;tidiaintiff has an “impairment in
social, occupational, and otherportant areas of functioning.id; at 112).

Here, Plaintiff argues that Dr. Muohy’s conclusions triggered the ALJ'$
obligation to develop the record further bytaihing a new, expert opinion prepared by|a
state agency consultant regagithe issue of equivaleng®oc. 15 at 10-11). Defendant
argues that the ALJ was not required to call a medical expert to make a “step thres
equivalency finding. (Doc. 16t 16). Rather, the ALIfayask for and consider opinion$
from medical experts.”ld. (quoting 20 C.F.R. 8§ 404.15@Y2)(iii)) (emphasis added)).

1%

However, an ALJ mustobtain an updated medical omnifrom a medical expert” wher
“additional medical evidence isaeived that in thepinion of the [ALJ] . . . may changs
the State agency medical or psychological atiast’s finding that the impairment(s) i$
not equivalent in severity to any impairmemtthe Listing of Impairments.” SSR 96-6,
1996 WL 374180, at *4 (Jul2, 1996) (emphasis added).

The Court finds that the AL's failure to seek an dated medical opinion by g
state agency consultant was error. Dr. Mwrpspecifically stated that Plaintiff's
unspecified neurodevelopmental diagnosisstinct from intellectual impairment

diagnosis—was an impairment that met thiagnostic criteria and that Plaintiff wa

UJ
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functioning well below that of his peers.d® 14-8 at 112). Moreover, Dr. Murphy’s

description of Plaintiff's unspecified neagevelopmental diagnosis tracks the langug
in the Social Secity Administration’s impairment listing.ld.); see also20 C.F.R.
8 404, subpart P, app. 1, @2(B)(1)—(3) (2012) (describingjfficulties with daily living,
social functioning, and maintaining concentration, persistence, or pace). This diag
and the accompanying limitations descdbby Dr. Murphy ag enough to createg
ambiguity regarding Plairffis prior equivalency evaldgmn and trigger the ALJ's
responsibility to conduct further inquir§ee Tonapetyal42 F. 3d at 1150.

In step three, the ALJ does not explicitly mention the findings of Dr. Murphy
the effect of her findings on th&tate expert opion on equivalencySee Maffei No.
3:12-CV-01394-BR, 2013 WI5102388, at *6 (citing SSR 9, 1996 WL 374180, at
*4) (reasoning an “ALJ may not make aquivalency finding whout obtaining the
opinion of a state agency medical or gwylogical consultant or an updated medic
opinion from a medical expert.”). Because tALJ did not consider the new diagnos;s
when conducting her tep three” evaluation, she did tnoonsider the entire record
(CompareDoc. 14-3 at 26-28 (whe the ALJ evaluates whwedr Plaintiff can meet a
listed impairment by fulfilling at least two of the following: “marked restriction
activities of daily living; marked difficulties in maintaining social functioning; mark
difficulties in maintaining conceration persistence, or pacer repeated episodes O

decompensation;” or whether Plaintiff showgrns of an “inabilityto function outside a

highly supporting living arrangement or tleaten a minimal increase in mental deman|lds
0

or change in the environment would beredicted to cause the claimant
decompensate”)ith Doc. 14-8 at 112 (where Dr. Mphy describes Plaintiff’'s adaptive
living skills, like maintainingpersonal hygiene, to be “well below” average and tl
Plaintiff has an impairment in “sociabccupational, and otheimportant areas of
functioning”)).

Moreover, the record isnadequate to evaluate etheffect the unspecified

neurological disorder mightave on Plaintiff's ability tdind work without an updated
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expert opinion made by a state agency uottast. Accordingly, the ALJ committed legal
error by not fulfilling her dutyto develop the record by t@ining an additional expert

opinion by a state agency consultant.

B. Whether the ALJ Improperly Rejected the Examining Psychologist’'s
Opinion
Next, the Court turns to Plaintiff's argemt that the ALJ “impperly rejected the
opinion of examining psychologist, Dr. Mump, when the ALJ summidy rejected the
opinion as non-probative.” (Doc. 15 at 1-2).
1. LegalStandard
The Ninth Circuit distinguises between the opinionsthfee types of physicians
(1) those who treat the claimant (“treating/picians”); (2) those who examine but do npt
treat the claimant (“examining physiciansdnd (3) those who neither examine nor trgat
the claimant (“non-examining physiciansbester v. Chater81 F.3d 821, 830-31 (9th
Cir. 1995). As a general rule,glopinion of an exmining physician igntitled to greater
weight than the opinion of mon-examining physician, butde than a treating physician.
Andrews 53 F.3d at 1040-41.
An “ALJ must consider all medical opinion evidencEdmmasetti v. Astru&33
F.3d 1035, 10419th Cir. 2008) (citing 2CC.F.R. § 404.1527(b)And, “[a]lthough the

ALJ is not bound by expert rdeeal opinion on the issue a@lisability, [slhe must give

clear and convincing reasofm rejecting suchan opinion where it is uncontradicted.
Gallant, 753 F.2d at 1454ee also Bayliss v. Barnha#t27 F.3d 12111216 (9th Cir.
2005). When an ALJ regts the opinion of aexamining physician, @n if contradicted,
the opinion “can only be rejectddr specific and legitimateeasons that are supported Qy
substantial evidencen the record.”Lester 81 F.3d at 830-31see alsoWidmark v.
Barnhart 454 F.3d 1063, 106@th Cir. 2006).

An “ALJ need not acept the opinion of any physician . if that opinion is brief,
conclusory, and inadequatelypported by clinical findings. Thomas v. Barnhar278
F.3d 947, 957 (9th Cir. 2002). However, ‘amgruity between [a doctor’s opinion] an

=
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[his] medical records” is a “specific andglemate reason for rejecting” the doctor’
opinion.Tommaset}i533 F.3d at 1041.

When reviewing an ALJ's determinati, the court must uphold an ALJ'$

decision—even if the ALJ couldave been more specific iner opinion—if the court can
reasonably infer if and whghe rejected an opinioMagallanes 881 F.2d at 755ee
also Molina v. Astrue 674 F.3d 1104, 1121 (9th Ci2012) (“Even when an agency
explains its decision with less than ideal ityarwe must uphold itf the agency’s path
may reasonably be discerned(iihternal quotations omitt§. Moreover,“if evidence
exists to support more thamne rational interpretation, [theourt] must defer to the
[ALJ's] decision” Batson 359 F.3d at 1193%ee also Osenbrock v. Apai0 F.3d 1157,
1162 (9th Cir. 2001).
2. Analysis

Plaintiff argues that the ALJ impropgrirejected examining psychologist's

opinions because “she failed to cite convigean legitimate reasons for doing so.” (Do(
15 at 12-13).

Here, the ALJ gave the amining physician’opinion “little weight even though
it suggests an ability to donsple work.” (Doc. 14-3 aB2). The ALJ concluded that
“claimant had no prior mental health evaloas and this one administered at age 29 |
limited probative value.”Il.) Instead, the ALJ found the “ewadce in the claimant’s own
report of ability to drive, care for animalske a vacation, movierniture, drive out-of-
State and play video gastemore persuasiveld.)

Defendant argues that the ALJ nevetually rejected Murphy’s opinion
because she incorporated thssessed limitations in heesidual functional capacity
finding. (Doc. 16 at 11-12)ee alsolTurner v. Comm’r of Soc. Se&13 F.3d 1217,
1222-23 (9th Cir. 2010)Stubbs-Danielson v. Astrué39 F.3d 1169, 1174 (9th Cir
2008) (“[Aln ALJ's assessment of a claimadequately captures restrictions related
concentration, persistence, pace where the assessmentasisistent with restrictions

identified in the medical testimony.”). Specdlty, Defendant argues that Dr. Murphy’

-11 -
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recommendation of “routine and structured atés” and “job tasks that do not requir
prompt delivery of serviceor speed in completion,” (Doc. 14-3 at 112), we
incorporated into the residual functional caipafinding limiting “Plaintiff to ‘unskilled
work tasks . . . of a simple repetitive time nature’ and only ‘occasional’ decision
making, with ‘no fast-paceavork and no strict productioquotas.” (Doc. 16 at 12
(quoting Doc. 14-3 at 28)). In response, Ri#i argues that the ALJ would not hav
given Dr. Murphy’s opinion “little weight” ishe had in fact adopted it. (Doc. 17 at 6).
The ALJ acknowledges sonw# the limitations obseed by Dr. Murphy, (e.g.,
Plaintiff's global assessment of functioningoee, 1Q score, etc.), but not all of th
limitations observed by Dr. Murphy, (e.g., uesgied neurologicatlisorder diagnosis),

calling into question whether the ALJ actuatlgjected or incqrorated Dr. Murphy’s

opinion. SeeDoc. 14-3 at 30-32). Moreover, the Alnever referenced Dr. Murphy’s

opinion in her “step three’qelivalency analysis. Thus, the @b concludes that it is af
least ambiguous as to whet the ALJ rejected or incorporatedr. DMurphy’s
examination into her opinion. Therefore, measoning does not evaneet the specific
and legitimate standard required tgept an examiningloctor’'s opinion.See Lester81

F.3d at 830-31. It is the Al's responsibility taesolve ambiguity in medical testimony

see Andrews3 F.3d at 1039, not create ambiguépd the Court is unable to reasonally

infer whether or not the ALJ jected Dr. Murphy’s opinionBecause the Court has

already found that additional wkdopment of the record rsecessary, the ALJ shall alsg
in more specific language, determine whether she is incorporating or rejectin

opinion of the examining psychologist Dr. Murpfly.

® Plaintiff first argues that the ALJ reject Dr. Murphy’s opiion and the reasong
set forth by the ALJ are “m@er convincing nor legitimat” and that the Plaintiff's
timing of the assessment (at age 292 shoulddatgrmine that the arination is “devoid
of probative value” for the period of dishly. (Doc. 15 at 13—-14). Moreover, Plaintiff
argues that the “ALJ cited revidence or authority suEportln her conclusion that an
depth neuropsychological assessment is wegleto the evaluation of the nature ar
severity of [Plaintiff’'s] neundevelopmental impairment.id.) Plaintiff explains that any
inconsistency between Dr. Murphy’s opinion and the ALJ’s findings Is due to the A
interpretation of Plaintiff’'s I1Q scores, wiidn turn is an improper substitution of a
ALJ’s opinion for a physician’s opinion. (Dot7 at 7). However, because the ALJ do
not clearly reject or incorporate Dr. Murpiyopinion, the Courtvill not rule on these
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C. Whether the ALJ Improperly Di scredited Plaintiff's Testimony

Finally, the Court addresses Pldigi argument that the ALJ “improperly
assessed the credibility of Ri#ff's allegations” with “le@lly, factually, and logically
flawed” reasoning, (Doc. 15 at 1-2), whiére ALJ concluded that Plaintiff's testimon)
was “not entirely credible.” (Doc. 14-3 at 29).

1. LegalStandard

An ALJ must engage in a two-step asd to determine whether a claimant
testimony regarding subjective symptoms is credibMmlina, 674 F.3d at 1112. First, aj
a threshold matter, “the ALJ must det@émm whether the claimant has present
objective medical evidence @n underlying impairment ‘lich could reasonably be
expected to produce the pain @her symptoms alleged.t’ingenfelter v. Astrue504
F.3d 1028, 1036 (9tir. 2007) (quotindBunnell v. Sullivan947 F.2d 341344 (9th Cir.
1991)). Second, if the claimanteets the first test, then “the ALJ ‘may not discredit
claimant’s testimony of pain dndeny disability benefits &gy because the degree g
pain alleged by the claimant is nofpported by objectivenedical evidence. Orteza v.
Shalalg 50 F.3d 748, 749-75®th Cir. 1995) (quotindBunnell 947 F.2d at 346-47).

Rather, “unless an ALJ makes a findingroélingering based onffamative evidence

thereof,” the ALJ may only find the claimanot credible by making specific findings

\"2J

D
o

—h

D

supported by the record that providesarl and convincing reasons to explain her

credibility evaluation.Robbins v. Soc. Sec. Admia66 F.3d 880, 8883th Cir. 2006)

(citing Smolen 80 F.3d at 1283-84)kee Lingenfelter504 F.3d at 1036. To make

specific findings, “the ALJ must identify valt testimony is notredible and what

evidence undermines theaohant’s complaints.Lester 81 F.3d at 834 (reasoning tha

arguments.

4 _AIthourlgh_SSR 96-78 wasuperseded %y SSR 16—:;leliminatin% the term
“credibility anagss”), SSR 16-3p has an efige date of Marcli6, 2016. SSR 16-3p,
2016 WL 1119029at *1 (Mar. 16, 2016). However, Phdiff's Social Security hearing

occurred before the effective date on Maiéh 2014. Accordingly, the Court will use

SSR 96-7p as guidance when evaluating Plaintiff's subjective reports of symptom
such, Plaintiff's concern expressed in his Reply Brief, (Doc. 17 at 5 n.1), lacks merit
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“[g]eneral findings are insufficient”).

In rendering a credibility determinatiothe ALJ may consider several factor
including “(1) odinary techniques of credibility aluation, such as the claimant’
reputation for lying, prior inconsistent statents concerning the symptoms, and ot
testimony by the claimant that appears less ttandid; (2) unexplained or inadequatg
explained failure to seek treatment orftdlow a prescribed course of treatment; af
(3) the claimant’s daily activities.Tommasetti533 F.3d at 1039 (quotingmolen 80
F.3d at 1284). If the ALJ relies on the&xctors and her reliance is supported |

113

substantial evidence, the Court “gnanot engage in second-guessindd. (quoting

Thomas 278 F.3d at 959). Other factors thatdn] may consider when determining thie

credibility of a claimant’'s sympms include: location, dutian, frequencyand intensity
of symptoms; precipitating and aggravatingtées; medications taken; treatments f
symptom relief; any other measures for palef; and any other factors concerning th
individual’s impairment due to pain or other symptorBge SSR 96-7p, 1996 WL
374186, at *3 (July 2, 1996).
2. Analysis

In this case, the ALJ detemed that Plaintiff presentiecredible medical evidence
from which “claimant's medically determable impairments could reasonably K
expected to cause the alledgesymptoms,” (Doc. 14-3 at 29fulfilling step one of the
credibility analysis. Moreovethe ALJ made no apparent finding of malingering bas
on the affirmative evidencé&ee Robbins466 F.3d at 833 fation omitted). However,
the ALJ concluded that “the claimant’s staients concerning thatensity, persistence
and limiting effects of these symptoms are etirely credible for the reasons explaing
in this decision.” (Doc. 14-3 at 29). The AkXredibility decision mst be supported by
“clear and convincing reasons tpéain her credibility evaluation.Robbins 466 F.3d at
833 (citation omitted).

Plaintiff argues that the ALs credibility analysis is rasupported by substantial

evidence and her reasoning isgally, factually, and logically flawed.” (Doc. 15 at 14).
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Specifically, Plaintiff argues that the AlLgrred in her reliance on Plaintiff's daily

activities, the nature of his medical treatmh and his work history,” as factor

UJ

contributing to adverse credibilityld{ at 14—15). The Court wiknalyze each argument
in turn.
a. Daily Activities

One factor the ALJ reliedpon in her credibility evaldion was Plaintiff's ability
to engage in daily activities. (Doc. 14-33)). Plaintiff argues that the ALJ’s reliance gn
minimal activities like doing “chores, attemuj] to hygiene, prepar[ing] meals,
shop[ping], driv[ing] acar, car[ing] for his family’s anima] and travel[ing] out of state”
constitutes error. (Doc. 15 at 16).

The Ninth Circuit has lonpeld it appropriate to congda claimant’s engagement
in daily activities as a facton assessing witness credibilitgee Fair v. Bower885 F.2d
597, 603 (9th Cir. 1989). Whila claimant needot “vegetate in alark room” to be
eligible for benefits,Cooper v. Bowen815 F.2d 557, 561 {9 Cir. 1987) (internal
guotation omitted), an “ALJ nyadiscredit a claimant’s g8imony when the claimant
reports participation in everygactivities indicating capacitidbat are transferable to a
work setting.”Molina, 674 F.3d at 1113 (citinglorgan v. Comm’r of the Soc. Sec.
Admin, 169 F.3d 595, 600 (9tkir. 1999)). Moreover, eveif the daily activities
undertaken by the claimant “suggest sadiféculty functioning, they may be grounds
for discrediting the claimant’'s testimony to thgtent that they contradict claims of p
totally debilitating impairment.id. (citing Turner, 613 F.3d at 1225).

Here, the ALJ concluded that Plaintiff was “partially credible for activities of daily
living that are somewhat limitéagnd that his daily activities “tend[] to suggest that his
alleged symptoms and limitations may haveen overstated.(Doc. 14-3 at 30).

Specifically, Plaintiff's testimony that hisymptoms preventedim from working was

partially undermined by his abilityp: (1) “do occasional household chores,” (2) maintain
personal hygiene, (3) shofor and prepare meals, )(4drive with “sufficient

concentration,” (5) watch televisionné play video gameswith “sufficient
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concentration,” (6) “care for horses and aaisnat home at a regular pace, on a set

schedule with only having knee-related promdein cold temperatures;” (7) travel t

O

Arizona and on a cruise, (8) attend commuuibtylege, and (9) hold jobs. (Doc. 14-3 at
30).

The Court finds that the ALJ was reasable in concluding that “[a]lthough
[Plaintiff's] activities and a disalily are not necessarily mually exclusive, his decision
to do them tends to suggest that his alleggmptoms and limitations may have been
over stated.” (Doc. 14-3 at 30). This corssan is adequately pported by the ALJ's
clear and convincing conneatidoetween activities undertakand perceived severity of
Plaintiff's disability.

Plaintiff takes particular issue witthe ALJ’s reliance on his “decision to do
activities, arguing that attempting to live amad life should not factor into a credibility
decision. (Doc. 15 at 16). Although Plaintifichhis father testifietb the difficulty that
Plaintiff has with completing daily activitiesithout help from othes, (Doc. 15 at 17—
18)> and the ALJ’s interpretation of theirstanony might not be the only reasonable
interpretation, it is still a reasonable interpretation that ispated by substantial
evidenceSee Rollins v. Massanafi61 F.3d 853, 85(9th Cir. 2001)see also Matthews
v. Shalala 10 F.3d 678, 679-80 (9tir. 1993) (upholding ALJ’sejection of claimant’s
subjective complaints where ALfound that claimant's permance of daily activities
like housecleaning, light gardening, and @ghiag undermined clainmd's assertion of
disabling pain). Accordinglythe ALJ did not err when disanting Plaintiff's testimony

because of his daily activities.

~ °The ALJ tends to overstate Plaintifébility and skill in comfeting certain daily
activities. For example, PIdiff forgets to shower andhange his clothes withouf
reminder and often refuses to brush his temamb his hair, or shave his face, (Doc. 147
at 44-43); Plaintiff requires supervision aomhstant reminders to complete household
chores like mowing the lawn ev the course of two days, taking out the trash, (Doc
14-7 at 32, 44); Plaintiff cannot manage hisxdmances, requmng help from his parents
to manage his oney and pay bills, (Dod4-7 at 33, 45); and Plaintiff's unsuccessful
care of his family’s pets resulted in last deceased pets, (Doc. 14-3 at 66). While the
record reflects the difficulty Plaintiff expemces while com%Ietln ¢ise activities, they
fall short of establishing a “tally debllltatln% impairment."See Morgan169 F.3d at
600. Accordingly, the Court will der to the ALJ’s interpretation.
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b. Medical Treatment

Another factor relied upon by the ALin her credibilitydetermination was
Plaintiff's limited medical treatment, speciflbarelating to his metal health issues.
(Doc. 15 at 18). Plaintiff argues that althoughk mental health treatment was limited,
was limited because “he could not afford treatinand did not havasurance,” and thus
the ALJ’s reliance on this limitedgatment constitutes legal errdd.§

An ALJ may “consider lack of trea@nt in [her] credibity determination.”Burch
v. Barnhart 400 F.3d 676, 681 (9th Cir. 2009he Ninth Circuit has noted a number ¢
times that “evidence of ‘comsvative treatment’ is sufficierto discount a claimant’s
testimony regarding severity of an impairmeiidrra v. Astrue481 F.3d 742, 751 (9th
Cir. 2007) (quotinglohnson v. Shala)&0 F.3d 1428, 134 (9th Cir. 1995)). If a claimant]
fails to seek treatment, that failure can dodydiscredited if unexplained or inadequate
explained.Smolen 80 F.3d at 1284. Moreover, shoadclaimant provide “evidence of 4
good reason for naaking medication for her symptoms, her symptom testimony car
be rejected fonot doing so.”ld. at 1284 (finding not having job, and accordingly not
having insurance was a good reasamiat seeking medical treatment).

The ALJ concluded that Plaintiff's limiteshental health treatment—"not tak[ing
any medications since” childhood and a lackesfent treatment—*is not generally wha
one would expect for a disabled individlta(Doc. 14-3 at 31).However, Plaintiff
provided an explanation for éhlack of treatment: he calinhot afford teatment while
uninsured. (Doc. 14-3 at 4234Doc. 14-7 at 37, 49; Dod4-8 at 105,107). The Ninth
Circuit has explicitly “proscribé the rejection of a claimaatcomplaints for lack of
treatment when the record established the claimant could not afford itRegennitter
v. Comm’r of Soc. Sec. Admii66 F.3d 1294, 129(Bth Cir. 1999) (citingSmolen 80
F.3d at 1284)see also Gamble v. Chateé8 F.3d 319, 322 (9th €i1995) (“It flies in
the face of the patent purposaflsthe Social Security Adib deny benefits to someon;
because he is too poor to obtain meldicsatment that may help him.”) (quoti@prdon
v. Schweiker725 F.2d 231, 237 (4th Cir. 1984 Accordingly, tle ALJ’s reliance on
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Plaintiff's lack of mentahealth treatment was error.
C. Work History
Another factor relied upon by the ALin her credibilitydetermination was

Plaintiff's work history. (Doc. 14-3 at 31Plaintiff argues that the ALJ's credibility

determination based in part ars work history is flawed. (Doc. 15 at 19). First, Plaintiff

argues that his attendance related issues mgulttitermination were directly related t
his impairment. Ifl.) Plaintiff suffers “deficits in adptive functioning” which “preclude
[him from] functioning outside of a rigidstructured routine,” and when his employzs
frequently changed his schedulelaintiff showed up lateas a function of his poor
adaptive functioning skills. Id.) Second, Plaintiff argues that the ALJ's adver
credibility finding based on Plaintiff's pastrminations from emplyment is in conflict
with her holding that Plairfti “is unable to perform any pastlevant work.” (Doc. 14-3
at 32; Doc. 15 at 19).

An ALJ may consider a Plaintiff's workistory when evaluating his credibility
See Thresher v. Astru283 F. App’x 473, 475 (9th Cir. 2008)homas 278 F.3d at 959
(holding that the ALJ’s adverse credibilitynéling was valid when itonsidered in part
Plaintiff's “extremely p@r work history”); see alsoGreger v. Barnhart464 F.3d 968,
972 (9th Cir. 2006) (holding &t the ALJ’s adverse credibilifynding was valid when it

considered in part Plaintiffs “under é¢h table” work commensurate with pas

employment)But see Smole80 F.3d at 1285 (holding thtte ALJ erred in discrediting
plaintiff's subjective pain testimony by allang evidence “includindher work history;
lay testimony from family members regardingr daily activities at home and her abilit
to function at school; observations ofghi school guidance counselor regarding H
energy level in school; and opinions anbservations from treating and examinin
physicians” to outweigh ad¢& of medical documents).

The ALJ concluded that Plaintiff “workealfter the alleged onset date at leve

commensurate with substantial gainful actiyiyhich indicates that his daily activities

have been somewhat greater than he hasrghy reported.” (Docl14-3 at 31). The ALJ
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relied upon Plaintiff's testimony that he svéerminated becaus# “attendance-related
iIssues and not his alleggdiisabling impairments.”ld.) The ALJ further reasoned that
Plaintiff “did the work satisfactorily anabked for work after recover from knee surgery,
which suggest he felt he h#lae ability to work”while “currently allg[ing] an inability
to work duringthe same period, which bringstan question the reliability of his
allegations generally.d.)

Defendant argues that was reasonable for the ALJ to “discount [Plaintiff'y

Lo i

subjective complaints of diskg symptoms if the recordvidence shows the claiman
was able to continue his past wativities.” (Doc. 16 at 8 (quotinGreger, 464 F.3d at
972) (internal quotains omitted)). Defendant reliespon the Plaintiff's established
employment with income exeding the substantial gdin activity threshold to
contradict his “allegations of sibling mental impairment.”ld.) The Court agrees.

Although it is reasonable to conclude tiidaintiff was dismissed from his prior jobs

vJ

because of his disability, it is ntite only reasonable conclusi@ee Rollins261 F.3d at
857. Accordingly, the ALJ gave specific aoolgent reasons for considering work histofy
as a part of its adverseedibility finding and the Coumvill defer toher reasoning.
3. Conclusion
Despite deferring to the ALJ's reasonifgy discrediting Rdintiff's testimony
based on his daily activities and workstory, the ALJ erred in her credibility

determination by relying upon &htiff's past treatment histgr The record reflects that

D
=~

Plaintiff could not afford treatment, prowd) an adequate reason for failing to se
treatmentSee Smoler80 F.3d at 1284Accordingly, the ALJ errech part in discrediting
Plaintiff's subjective symptom testimon$ee also Regennittet66 F.3d at 1297.

D. Remand

Specific to Social Securitglisability actions, the Courhust analyze the error “in
light of the circumstances of the cas®ltLeod v. Astrue640 F.3d 881, 888 (9th Cir
2011).“[E]rrors are harmless if they are ‘ionsequential to the ultimate nondisability

determination,” and the Coumay not “set aside the denial a disability claim unless
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‘the [Commissioner’s] findings arnot supported by evidenoethe record as a wholé
Molina, 674 F.3dat 1121 (quotingCarmickle v. Comm’r, Soc. Sec. Admis33 F.3d
1155, 1162 (9thCir. 2008); Stone v. Heckler761 F.2d 530, 531 (9th Cir. 1985)

(emphasis in original). The ALJ's reasogi regarding Dr. Murphy’s diagnosis an

[®X

Plaintiff's testimony is erroneouand these errors are integi@lkhe fair determination of

[®X

benefits. In other words, Dr. Murphy’swediagnostic finding and the ALJ’s misplace
reliance on Plaintiff's past treatment histontroduce doubt to # equivalence finding
and Plaintiff's credibility. Resolion of the ALJ’s errors imeasoning is decisive when
determining if Plaintiff's is disabledr'hus, the ALJ committed harmful error.

Having found that the ALJ committed hduherror, the Court has discretion to
remand the case for further development @& thcord or for an award of benefits.
Reddick 157 F.3d at 728. “The district cowshould credit evidence that was rejected

during the administrative press and remand for an immediate award of Social Security

disability benefits if: (1) théLJ failed to provide legally dticient reasons for rejecting
the evidence; (2) there are no outstandiegués that must beesolved before a
determination of disability cabe made; and (3) it is clefnom the record that the ALJ
would be required to find the claimagisabled were suctvidence credited Benecke v.
Barnhart 379 F.3d 587, 593, (9th Cir. 2004). Evassuming that the three elements pf
the Ninth Circuit's “credit-as-true rule” arsatisfied, the doctrine “envisions ‘some
flexibility.” Garrison v. Colvin 759 F.3d 995, 102(®th Cir. 2014) (quotingConnett
340 F.3d at 876). The Nih Circuit has explained thahis flexibility “is properly

understood as requiring couttsremand for further proceedjs when . . . an evaluation

of the record as a whole creates serious toldst a claimant is, in fact, disabled.
Id. at 1021.

Considering “whether theecord as a whole is free froconflicts, ambiguities, or
gaps, whether all factual issues haveerbaesolved, and whether the claimant
entitlement to benefits is cleainder the applicable legalles,” the Court finds that

“further administrative proeedings would be usefulTreichler v. Comnr of Soc. Sec.
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Admin, 775 F.3d 1090, 103-04 (9th Cir. 2014) (citatmomitted). Thus, a remand fo
further proceedings, to speciilly develop the record tmclude a new state agenc
consultant expert opinion reflecting Dr. Murpdgiagnosis, to makspecific findings on
Dr. Murphy’sentire diagnosis, and to evaluateaRitiff's credibility without reference to
inappropriate reasons, are aggiate in this case.

V. Conclusion

For the reasons stated above,

IT IS ORDERED that the Commissioner's degn denying beefits is
VACATED, and the case IREMANDED to the agency for fther proceedings. The
Clerk of the Court shall enter judgment accordirfgly.

Dated this 9th dagf November, 2016.

® To the extent a mandate is required, jtrdgment shall serve as the mandate|i

this case.
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