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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ngozi Mbegbu, individually as the survivin
spouse of decedent Batine Mbegbu and
on behalf of decedent’s child Ogechukwu
Amarachukwu Gloria Mbegbu as the
statutory beneficiary of Balantine Mbegbu
and as Personal Representative of the Es
of Balantine Mbegbu,

Plaintiffs,
V.
City of Phoenix, Matthew Johnson, Jo
Zemaitis, William Weber, and John and Ja
Doe Spouses,

Defendats.

g No. CV16-0424-PHX-DGC

ORDER

[ate

©

This case arises out of the death ofaBine Mbegbu, who died in his home during

an incident with Phoenix police officer#lis surviving spouse, &intiff Ngozi Mbegbu,

Doc. ]

18

brings a state law tort claim for wrongfulatlk and 8 1983 claims for excessive force and

loss of familial association in violation of tReurth and Fourteenth Aendments. Doc. 1.

The tort claim is brought agairthe City of Phoenix and the officers, and the § 1983 claims

are asserted against the individual officers only. Plasdi#ks compensatoand punitive

damages. Doc. 1-1 at 3-14.

On October 18, 2017, th@ourt granted summary judgment on all claims in fay

of one officer, but denied Defendants’ motion summary judgment iall other respects.

or
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Doc. 58. The Court then gral Plaintiff's motion to suligute counsel and granted he
request to reopen discovery after her origowmlnsel clearly failetb provide competent
representation. Docs. 62, 64,.69n July 3, 2018, the Cduneld a conference with the

parties. Doc. 112. Defendants requesteda@nd round of summary judgment briefin

arguing that the reopening of disery had illuminated severalsues that might affect the

Court’s ruling. Id. at 5-7. The Courpermitted Defendants to gplement their first
summary judgment motion (Doc47) to identify specific grunds upon whit the Court’s
ruling might be different in light of theleveloped record (Docll12 at 13). That
supplemental briefing is now before the Cantl oral argument will not aid in the Court’
decision. Docs. 110, 114, 116. For the following reasons, the Court will deny Defeng
summary judgment motion.
l. Background.

Viewing the evidence in the light mo&ivorable to Plaintiff for purposes of
summary judgment, the factseaas follows. Orthe evening of Octmer 6, 2014, the
decedent Mbegbu wad home with Plaintiff and Plaintiff'sister. Doc. 52-2 at 23. At

approximately 9:11 p.m., Officers Gonzalesd Johnson responded to a 911 call frg

Mbegbu’s friend, who had concerns thafight between Plaintiff and Mbegbu mightr
he

escalate. Doc. 48 at 2. Officers arrivedrst residence and approached Plaintiff on
street outside her home as she was leaving taupitier son. Doc. 48& 19. The officers
explained the reason for theisiti and Plaintiff assured tludficers that she was findd.
Plaintiff let the officers inside the home andyjae showing them pictes of her children.
The parties dispute whether Plaintiff invitdoe officers in or whther they requested
entrance and Plaintiff only assentddocs. 48 at 3; 53 at 2.

When Officers Gonzales and Johnson entered, Mbegbu was sitting in the
room eating dinner. Doc. 48-3 at 20. Heswgarprised to see the officers and asked w
they were there and they were going to kill him. Do&2-2 at 23. The officers saig
someone had called about a dstiedispute, but Mbegbaxplained that nothing hag

happened. Doc. 52-2 at 22-23he parties dispute whether Mbegbu remained seate
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immediately rose and approached the offic&se Docs. 48 at 3; 53 at 2. Plaintiff asser
that Mbegbu remained seatetil a third officer arrived. Doc. 52-2 at 23-25.

The parties dispute whether Mbegbuswgelling or the officers confused his
stammer with raising his voice. Docs. 52-22i23; 48 at 5. Gonzad radioed for back
up and Officers Zemaitis and Weber arrived & $sene. Docs. 48-3 at 21; 48-4 at
Johnson then discussed the &iton with the other officers and informed Mbegbu that
was under arrest. Mbegbu pulled his arnaawhen Johnson attempted to handcuff hi

and he was struck in the face by Johnsomguie ensuing arrest. Doc. 48-3 at 55-56.

Without warning,Zemaitistased Mbegbu in the facedchest. Doc. 48-3 at 56¢

57, 127. After the first tasing, which lastetkven seconds, Mbkg exclaimed: “I'm
dying, I'm dying.” Doc.52-2 at 24. Zemaitis tased Mbegbaecond time for six seconds
Doc. 48-3 at 5-6, 73. Weber then threw Igbe to the ground witkthe help of Johnson
and Zemaitis, and Mbegbu begarbteed. Doc. 48-3 at 996; Doc. 52-2 at 25. Johnso
put his knee on the back of Mbegbu’s neck pressed his thumb behind Mbegbu’s ear

a pressure point. Doc. 48aB57-58. Weber knelt on Mbegbiack and he and Johnson

pulled Mbegbu’s arms ba@nd handcuffed him. Doc48-3 at 94-96; 52-2 at 25-26.
When the officers sat him up, Mbegblumped over and did not appear to |

breathing. Doc. 52-2 at Z%. The officers removed tHeandcuffs and began CPR.

Doc. 48-3 at 58-59. Paramedics took Minedo the hospital, wdre he was pronouncec
dead.
Il. Legal Standard.

A party seeking summary judgment “bears the initial responsibilityforming the
district court of the basis for its motion, adéntifying those portions of [the record] whic
it believes demonstrate the absence géauine issue of material factCelotex Corp. v.
Catrett, 477 U.S. 317, 323 (1986). Summary jocant is appropriate if the evidencg
viewed in the light most favorable to the n@oving party, shows “that there is no genuip
dispute as to any material faantd the movant is entitled jodgment as a matter of law.’

Fed. R. Civ. P. 56(a). Summary judgmerdlso appropriate against a party who “fails
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make a showing sufficient to establish the exis¢éeof an element essential to that party
case, and on which that party willdvethe burden of proof at trial. Celotex, 477 U.S.

at 322. Only disputes over facts that migffect the outcome of the suit will preclud

D

summary judgment, and the disputed evidenast be “such that a reasonable jury could
return a verdict for th nonmoving party.”’Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986).

[ll.  Summary Judgment.

Defendants argue that addnal discovery and case developments entitle them to
summary judgment for three reasons: (1) Rikfim testimony is incompetent, (2) medical
causation does not support an injiignd (3) the officers’ use of force was not excess|ve
and they are entitled to qualified immunity. D&&0 at 1. Defendasitsupplemental brief

contains five pages of what is characteriasdnew factual information.” Doc. 110 at 2

6. The Court will address only the specifiognds that Defendanidentify for granting
summary judgmentSee Doc. 112 at 12-13ndep. Towers of Wash. v. Washington, 350
F.3d 925, 929 (& Cir. 2003).

A. Competency of Paintiff’'s Testimony.

During the conference on July 3, 2018féelants argued that Plaintiff's deposition
testimony was likely incompetedue to English being hersend language. Plaintiff's
counsel agreed that there were quest@nsut how much Plaiiff understood in her
deposition, but disagreed thaisthad any effect on summaryggment. Doc. 112 at 10-11
Defendants now argue that the Court's ppas summary judgment order “put great
weight” on Plaintiff's inadmissible testimonyd accordingly cannotatd. Doc. 110 at

6-7. For three reasons, the Court does not agree.

~ 'Defendants initially state that “mediaausation does not support a constitutional
injury” (Doc. 110 at 1), but they challengee Court’s summary judgment order only with
respect to Plaintiff’'s wrongful @&th claim under A.R.S. § 12- ]J_iaeld. at 8-9).
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First, Defendants did not raise this igsin their previous motion for summarn
judgment or reply, even though they hakkta Plaintiff's depositio and knew the Court
likely would consider it in ruling othe summary judgment motiofsee Docs. 47, 56.

Second, the Court does not agree that ikddhieavily on Plaintiff's testimony in its
summary judgment ruling. THeourt considered it, but also considered a range of of
evidence.See Doc. 58.

Third and most importantly, Defendants hana¢ shown that the specific portion

of Plaintiff's testimony cited by the Court’'squious order are unrebée. Defendants cite

three examples in Plaintiff's deposition tlilagy claim show unreliability and confusion.

Doc. 110 at 7. Defendants cite Plaintifftsstimony that Mbegbu was sprayed with O
spray, that officers deployetie Taser in his eyes, and tha kicked involuntarily in
response to the Taser. Defendants argue tbsg thvents never hapgeel but they cite no
evidence for that contéon and fail to show that Pldiff's answers were the result of
confusion. See Docs. 52-2 at 4-5; 110 at 7. The Cazonstrues the evidence in Plaintiff’

favor in deciding a motion for summary judgmeri. dispute of fact is not a basis for

finding Plaintiff's testimony unreliable.

Defendants also cite Plaintiff's testomy that she saw blood on the floor froj

Mbegbu’'s head. See Doc. 52-2 at 9. Defendant®ntend that witness testimony and

photographs of the room contradict thistiony and show her unreliability. Doc. 11
at 7. But Defendants fail tehow how the Court’s previousrder relied on Plaintiff's
testimony on this point, and Defendants jpwasly have acknowbiged bleeding on
Mbegbu’s head “that [wa]s consistent with ©&r Johnson’s first strike.” Doc. 47 at 1f
Whether blood was on the floor is a digpof fact to be resolved at trial.

Last, Defendants cite Plaintiff's inabilityo identify which officers took which
actions. Although Plaintiff could not recathich officer did every action to her husban

she thought she remeeted the sequence of officensiang, she could narrow down

2 In a footnote, Defendants’ reply dlemged whether Plaintiff's testimony abou
the event was accurate, but Defendants ribtl argue that her entire testimony wd
incompetent as they do now. Doc. 56 at 7 n.2.
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which officers did not do certain actions, ané sécalled the relative size of the officers
compared to her husband&ee, e.g., Doc. 52-2 at 5, 7-8, 11It simply is incorrect that
Plaintiff was “completely unable toentify what any of the officers did.” Doc. 110 at 7

Other than the exchange during the confeeenith the Court oduly 3, 2018, in
which Plaintiff's counsel disputed that Riaff's language issues provided a basis fpr
revisiting summary judgment, Defendants citebasis for the Court to conclude that the
testimony cited in its previousrder is unreliable. And was defense counsel who took
this deposition. If they thaht Plaintiff was confused arglving inaccurate testimony,
they should have adjourned ttheposition until a different interpier could be found. That
Defendants terminated a secaattempted deposition with Plaiffitfor this very reason
shows their awareness of thesus. Doc. 112 at 5. Iresid, they completed the first

deposition, moved for summajydgment, did not assert unreliability in the testimof

—

y
during the summary judgment briefing, aodly now contend that the testimony is so

unreliable as to be inadmissible. The Gaull not grant Defendats summary judgment
on that basis.

B. Wrongful Death Causation.

Under Arizona law, an action for wrongjfdeath is a statutory negligence action
requiring a showing that the alleged tortfeds@ached a reasonalskandard of careSee
A.R.S. 88 12-611, 12-@& *“[W]hen multiple tortfeasorare alleged to have created gn
indivisible injury and each dendant’s causal role is pmttially indeterminable, such
causal uncertainty will ngirevent a plaintiff from recovering altogethe&licav. Tucson
Heart Hosp.-Carondelet, LLC, 231 P.3d 946, 950 (Ariz. Ct. App. 2010). To avojd
inequities under such circumstances, Arizona has adopted the “substantial factor” test
determine causation, which asks whether “tlefendant’s actions were a ‘substantigl
factor’ in producing the injury.”ld.; see also Heck v. City of Lake Havasu, No. CV 04—
1810-PCT-NVW, 2006 WL 2460917, at *1121D. Ariz. Aug. 24,2006) (denying
summary judgment where jurgould infer from circumstdial evidence that carbon

monoxide contributed to drowning death).
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In its order denying summary judgment Bourt found that triable issues existe
as to whether the officersuwsed Mbegbu’s death. Dds8 at 19. Defendants now argu
that Plaintiff cannot prove causation, and #peadly that no medial evidence supports
Plaintiff's theory of death byasphyxiation. Doc. 110 at 8efendants cite two parts 0
the record as support: (1) tesony from Dr. Stano, the medical examiner, that he co
not testify to a reasonable degree of madprobability that asphyxia was the cause
Mbegbu’s death; and (2) tesony by Dr. Peters, Plaintiff's hired medical examine
agreeing that no objective medical findings supPlaintiff's asphyxia theory. Doc. 11(
at 8-9.

Plaintiff disputes Defendants’ charactation of Dr. Stano’sestimony. Doc. 114
at 2. Plaintiff cites Dr. Stano’s testimotiyat he believes compressive asphyxia wa
possible component in the cause of deatbc([114-1 at 24), anditestimony discussing
circumstances consistent with compressivégsi which were preséim Mbegbu’s case

(id. at 24, 29-33). Plaintiff ab cites Dr. Stano’s testimotiyat compressive asphyxia caj

occur without resulting in fracturing, intern@huma, or other physical findings. Docs$

114 at 2; 114-1 at 30-31. Tkmurt further notes that Dr.&to answered “no” in respons

to the following question:

Had Mr. Mbegbu not beesubdued, inclusive o# fist strike, multiple
Tasings, prone position dhe ground, weight ohis back, weight on his
neck, and his heels brought up to hsrrend, do you believe to a reasonable
degree of medical certainty tha¢ would have died that day?

Doc. 114-1 at 28.

The Court finds that triable issues of fagist regarding whether the officers wef
substantial factors in causing Mbegbu’s HdeatPlaintiff and Defendants dispute th
significance of and reasonable inferencebaadrawn from Dr. Stano’s testimony abol
the cause of death. But viewg the evidence in the light mdatvorable to Plaintiff, a jury
reasonably could find that the cause of deels compressive asphyxiation due to all
some of the offiers’ conduct. See Barrett v. Harris, 86 P.3d 954, 958Ariz. Ct. App.

2004) (“Causation is generally a questionfaft for the jury unless reasonable perso
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could not conclude that a plaintiff had pravihis element.”). @cumstantial evidence
may support a finding of causation undgizona’s wrongful death statute See Heck,
2006 WL 2460917, at *11-*12.

C. Qualified Immunity and Excessive Force.

The Court’s first summary judgment ordget out the qualified immunity andg
excessive force standards and addee$sefendants’ arguments in deptBee Doc. 58.
Defendants again argue thaetofficers are entitled to qualiiemmunity and that their
use of force was not excessive. Doc. 1110at4. But Defendants identify no new factual
information that justifies sumany judgment in their favorinstead, their arguments rely
on the same disputed facts — construed ifemsants’ favor — thathe Court considered
when it previously deeid summary judgmenteeid.; Doc. 58 at 4-14.

Viewing the evidence in thegiht most favorable to Platiff, the Court still cannot

—t

determine that the officers agatitled to qualified immunity, ndhat the force used againg
Mbegbu was reasonable as a matter of I8 Doc. 58 at 11-13. In excessive force cages
where the alleged victim died during an amti@r with police officers, the Ninth Circuit
has noted that “summary judgnieshould be granted spagig” and “[c]ourts should be
wary” of taking the que®n away from the jury.Rascon v. Brookins, No. CV-14-00749-
PHX-JJT, 2018 WL 783675, at . Ariz. Feb. 8, 2018) (citin§antosv. Gates, 287 F.3d
846, 853 (9th Cir. 2002%ruzv. City of Anaheim, 765 F.3d 1076, 1079 n.3 (9th Cir. 2014)).
The Court will deny Defendants’ motion.

IT IS ORDERED that Defendants’ motion for summygudgment (Docs. 47, 110
is deniedas explained above and in Doc. S&he Court will hold @elephonic conference
on December 20, 2018 at 3:00 p.nto set dates for trial and the final pretrial conferer]ce

in this matter. Counsel for &htiff shall initiate a conference call to include counsel for

_ 3 Defendants also challenge whether Rifis hired medical examiner, Dr. Peterg
is qualified to opine on asphyxia. Doc. 11@af-8, n.1-n.2. Becae the Court finds that
disputes of fact preclude summalr:}/ judgmenth respect to Dr. Stano’s testimony, the
Court will decline to address Dr. Peter ttmor)?/ or Defendants’ other arguments. As
the Court has previously note®efendants will have an pprtunity to file Daubert

motions challenging Plaintiff's experts. Doc. 112 at 17.
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all parties and the Court. If a dial-in numhberto be used, counsel for Plaintiff shal

circulate the dial-in information to counsilr all parties and the Court no later thg

December 19, 2018 at 12:00 noon.
Dated this 10th day of December, 2018.

ol 6 Cuptite

David G. Campbell

Senior United States District Judge

n



