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dard Pacific of Arizona Incorporated et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Christine Arnold, et al., No. CV-16-00452-PHX-DGC
Plaintiffs, ORDER
V.

Sltandard Pacific of Arizona Incorporated, et
al.,

Defendants.

Plaintiff asks the Court tenter a declaratory judgmethiat the arbitration clause

in Defendants’ limited warranty is unenforcéalas a matter of law. Doc. 19. The

motion has been fully briefed (Docs. 25,),26nd the Court heard oral arguments ¢
August 10, 2016. Fdhe reasons that follow, the Cowill rule in Plaintiff's favor.
l. Background.

Plaintiff purchased a single-family honm@ Avondale, Arizona, from Defendan
Standard Pacific of Arima, Inc. Doc. 25 at 18.The purchase contract provides th

“any disputes or claims omatroversies of any type betwebuyer . . . and seller . .

arising out of or relating to i contract, the property, the us®, or any other matter . .|.

shall be resolved pursuatat the procedures specifigidthe [ADR] addendum.”ld. at 2.
The contract also includeslienited warranty (“Warranty”)covering certain construction
defects. Doc. 20-1.

! Citations in this order a® page numbers placed orttop of each page by the
Court's CMECF system, not to the original numbers on the pages.
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The ADR addendum provides that arbitpatishall be governed by the procedurgs
set forth in the Warranty. Doc. 20-2 at $he Warranty states ah Defendants have
contracted with an entitgnown as Professional Warrar®grvice Corporation, referred
to in the Warranty as “PWC,for “administrative serviceselative to this LIMITED
WARRANTY.” Doc 25 at 32. Section VIII of the Warrant contains the following

relevant arbitration provisions:

Binding arbitration shall be the sole remedy for resolving any and all
disputes between YOU and U& OUR representative.

* k% %

The arbitration shall be conducted by Construction Arbitration Services,
Inc., or such other reputable arbitcatiservice that PWC shall select, at its
sole discretion, at the time arbitration is submitted.

* k% *

Based upon the arbitrator’s decisipMgE shall choos@hether WE shall
(1) relpalr, replace the CONSTRUMN DEFECT, (2)CpaKl to YOU the
actual amount it would cost US topeer or replace the CONSTRUCTION
DEFECT, or (3) PAY to YOU an amount equal to the diminution in fair
market value caused by the CONSI®RTION DEFECT. The decision to
repair, replace, or to make paymentvioU is at OUR or OUR authorized
representative’s sole option.

* % %

YOU should contact PWC . . . if YOU believe WE have not complied with
the arbitrator's award. PWC will mede this dispute and if it cannot be
resolved, will advise YOU that a owpliance inspection arbitration is
available to determine whether WEvkaperformed adequately under the
original arbitration ward.

Doc. 25 at 37-38. The caditged words in thigrovision are defined terms, with “us,
“our,” and “we” referring to Defendants. @&lparties agree tha@struction Arbitration
Services, Inc. is no longer in businesshus, under this clause, PWC alone selects the
service that will arbittite Plaintiff's claims.

The ADR addendum includes a fallback psown which takes effect in the event
the Warranty arbitration provision is “@etined to be unenforceable in whole or
material part.” Doc. 25 &6. The fallback provision statdsat any disputes between the

parties shall be submitted to the Amecan Arbitration Association (“AAA”).1d.
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In August 2015, Plaintiffiled a demand for arbitratiowith the AAA, alleging
construction defects in her hemDoc. 16, 1 20. The AAAppointed Jeffrey S. Cates,
retired Maricopa County Superi@ourt Judge, to serve addrator. § 21. Defendants
filed a motion to dismiss, arguing that RIlEif was not entitled to proceed under th
fallback provision because the Warranty agtibn provision had not been found invalig

1 22. Judge Cates agreed, holding that ‘outha determination st being made by &

court of lawthat the [arbitration provision] is untrceable, the [AAA] does not have

jurisdiction to render further rulings in this case.” Doc:&ft 3 (emphasis in original)
Judge Cates stayed the arbitration proceetbngllow Plaintiff toseek a ruling on the
validity of the Warranty arbitration provisiorid.

Il. Legal Standards.

A. Summary Judgment.

The Court will treat Plaintiff's requedbr declaratory regef as a motion for
summary judgment. See Kam-Ko Bio-Pharm TradinGo. Ltd-Australasia v. Mayne
Pharma (USA) In¢.560 F.3d 935, 943 (9th Ci2009). A party seeking summar
judgment “bears the initial respsibility of informing the distict court of the basis for its
motion, and identifying those portions ohgt record] which it believes demonstrate tt
absence of a genuine igsaf material fact.”Celotex Corp. v. Catretd77 U.S. 317, 323
(1986). Summary judgmens appropriate if “there i$0 genuine dispute as to an
material fact and the movantestitled to judgment as a matter of law.” Fed. R. Civ.
56(a).

B. Federal Arbitration Act and Applicable Law.

The Federal Arbitration Act (“FAA”) prades that an agesnent to arbitrate
“shall be valid, irrevodale, and enforceablsave upon such grounds @sist at law or in
equity for the revocation of any contrdctd U.S.C. § 2 (emphasis added). The Supre
Court has held that “generallgpplicable contract defenses, such as fraud, duresg
unconscionability, may be pjed to invalidate arbition agreements without

contravening 8 2."Doctor’s Assoc., Inc. v. Casarofts17 U.S. 681687 (1996)see also
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Chavarria v. Ralphs Grocery Co733 F.3d 916, 921 (9tRir. 2013) (“Like other
contracts, arbitration agreements cdme invalidated for fraud, duress, Q@
unconscionability.”).

The Supreme Court has recognized tttatice-of-law issues can arise when 3
arbitration clause is chatlged. The Court has explained that “[ajn agreement
arbitrate is valid, irrevocable, and enforcealale,a matter of federal lawsave upon
such grounds as exist at lawiarequity for the revocation of any contract.” Thus sta
law, whether of legislative or judicial origin, is applicalbiethat law arose to goverrn
issues concerning the validjtyevocability, and enfaeability of contracts generally.”
Perry v. Thomas482 U.S. 483, 492 n.9 (1987). Arhtion-specific state laws are
inconsistent with the FAA and cannot be appliédt.

The parties do not address which law stidog applied to Plaintiff's claims of
unfairness and unconscionability, lagth sides cite federal and Arizona law. The Co
will do the same.

Arizona recognizes both gredural and substantive unconscionability. A contr
is procedurally unconscionable if it resuftem a grossly unfair bargaining proces
Thus, proceduralnconscionability “is concerned with wif surprise, fine print clauses
mistakes or ignorance of important factsatiner things that mean bargaining did n
proceed as it should.”"Maxwell v. Fid. Fin. Servs., Inc184 Ariz. 82, 88-89 (1995)
(citation and quotation marks omitted). A contres substantivelyinconscionable if it
gives rise to grossly unfair salts; for example, if the camict is “so one-sided as tq
oppress or unfairly surprise amnocent party,” if there iSan overall imbalance in the
obligations and rights imposed by the bardaaon, if there is a “significant cost-price
disparity.” Id. at 89. “[A] claim ofunconscionability can be tablished with a showing
of substantive unconscionability aloneSeed. at 90.

The party seeking to avoid applicationast arbitration progion has the burden

of proving the provi®n unenforceable.See Green Tree Fin. Corp.-Ala. v. Randolph

531 U.S. 79, 92 (2000).

AN

to

ite




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

[ll.  Analysis.

Plaintiff claims that various provisienof the Warranty arbitration clause alt
invalid. The Court will address them separately.

A. PWC'’s Sole Right to Selet the Arbitration Service.

As noted above, becauser@truction Arbitration Servicesnc. is out of business,
the Warranty empowers PWC to select the atidn service that wilarbitrate Plaintiff's
claims. Doc. 25 at 38. Plaintiff arguesatithis provision is unconscionable becau
PWC is closely aligrewith Defendants.

In Nishimura v. Gentry Homes, Lid.34 Haw. 143 (2014), the Hawaii Supren

Court invalidated this very hbitration provision. The cotiapplied the Sixth Circuit’s

“fundamental fairness” standard for detarmg whether an arbitration provision i$

enforceable.ld. at 149 (citingMcMullen v. Meijer, Inc. 355 F.3d 485 (& Cir. 2004)).

113

An arbitration provision is fundamentally unfaint “‘grants one party to the arbitration

unilateral control over the poof potential arbitrators.”ld. at 149-50 (citingMcMullen

355 F.3d at 494). A provision is alsonflamentally unfair if the entity charged wit

[113 MM

selecting the pool of arbitrators has a “symigiagelationship™ with a party, such thaf

the party effectively determinethe pool of arbitrators.ld. at 150 (citingWalker v.
Ryan’s Family Steak Houses, In400 F.3d 370, 388 (6th Cir. 2005)).

Applying this standard, the Hawaii Supreme Court explained:

Ordinarily, an arbitration agreementvalid unless there is some basis to
refuse to enforce it. In this case, PWC’s ghtification with [the
homebundeq provides a basis for findi the arbitrator-selection provision
unenforceable as fundamentally unfa The plain language of the
arbitration agreement shows that PVECts on [the builder’s] behalf in
adm_lnlsterlng the [Warrantyé], which would include selecting an arbitration
service, at PWC’s “sole discretidnnow that Construction Arbitration
Services, Inc. is no Ion%er availablas PWC acts on [the builder’s] behalf
under the [\_/varr_ant)ﬁ], the [plaintiffs’] concern that PWC’s exercise of its
sole discretion is akin to [the homeaosvis] exercise of such discretion is
legitimate. As such, under [the SixtCircuit's test], the [warranty’s]
arbitrator-selection provision, which rants one party to the arbitration
unilateral control over the pool of potel arbitrators . . . prevents [the
arbitration] from being an effectivaisstitute for a judicial forum because it
inherently lacks neutrality”; thereforéhe arbitrator-selection process is
fundamentally unfair.
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Id. at 153 (citations omitted).

Defendants urge the Court to disregaid trecision of the Hawaii Supreme Cour
Citing Gilmer v. Interstatefohnson Lane Corp500 U.S. 20 (1991), Defendants argy
that the regularity and fairness of arbitoatiprocedures are presad) and that Plaintiff
cannot obtain a pre-arbitration determinatioat forocedures in the Warranty are invali

Because they are faced only wibtential unfairness, Defendants argue, Plaintiff mu

proceed with arbitration befe the PWC-selected arbitian service and then raise

fairness challenges if unfairness assn the arbitration itself.

The Court does not agree. Fedleaurts have noted that, “[ulnd&ilmer, the
arbitral forum must provide litigas with an effective substitufer the judicial forum[.]”
McMullen, 355 F.3d at 492 (gptation marks and citations dted). Thus, federal courts
entertain pre-arbitration ch@nges based on uncomseability of arbitration procedures
See e.g, Shroyer v. New Cingular Wireless Servs., 188 F.3d 976, 980 (9th Cir
2007) (invalidating arbitration provisns on the basis of unconscionabilitijcMullen,
355 F.3d at 492-94 (saméjpoters of America v. Phillipsl73 F.3d 933%4th Cir. 1999)
(same).

Defendants also claim th&tishimurais distinguishable because it found th
PWC had a conflict of interest due to it¥se relationship with Zurich Insuranc
Company, the insurer of another homebuildeing a lawsuit over the same constructiq
defect. Doc. 25 at 1Zee Nishimural34 Haw. at 145. Defendants assert that Zur
has no connection to this case. Doc. 253at] 11. But the Hawaii Supreme Court ma
no reference to Zurich in holding the arbiiwa provision unenforceable. It reliec
instead on the fact that “PW&xcts on [the homebuilder’s] balf in administering [the
warranty].” Nishimurg 134 Haw. at 153. The same igdrhere. Defendants state in th
Warranty that “PWC’ssole responsibilitys to administer this LIMITED WARRANTY
on OUR behalf.” Doc. 25 at 39 (italics adjle Elsewhere, Defendants refer to “parti
acting on OUR behalincluding PWC’ Id. at 37 (emphasis added)Yhere can be no

doubt that PWC'’s role under the Warrantytesact on Defendants’ behalf. Indeeq
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Defendants state that thisR8VC'’s “sole responsibility.”ld. at 39.

Evidence presented by Ri&ff similarly shows that PWC has a “symbioti
relationship” with Defendantsnd the construction industnCf. Walker, 400 F.3d at 388.
PWC sells home warranty produdtsthe construction industrnand targets this industry
with advertisements claimingdhits “warranty solutions #emore homes.” Doc. 20-10
at 2. PWC claims that its warranty produgirovide “layers of protection to you as
builder” that “truly allow ya to manage your risk.1d. at 3.

Given this evidence and the languagk the Warranty identifying PWC as
Defendants’ agent, the Court concludes tR&/C “has an incdive to maintain its
contractual relationship with [Defendantsidaother such businessrpeers” by selecting
arbitration services likely to provid@avorable rulings for its clients.Geiger, 134 F.
Supp. 2d at 995. The Court agrees viishimura “[Plaintiff's] concern that PWC'’s
exercise of its sole discretion is akin to [ti@me builder’s] exercise of such discretion
legitimate.” Nishimurg 134 Haw. at 153.

An arbitration provision that leavesparty without a neutral forum in which tg
enforce its rights — either because it “grante party to the arbitration unilateral contrg
over the pool of potential arbitratordyicMullen, 355 F.3d at 494, or because it plac
that decision in the hands of antity that has a “symbiotic relationship” with one of t
parties,Walker, 400 F.3d at 388 — can figirbe described as “so one-sided as to oppr
or unfairly surprise an innocent party Maxwell 184 Ariz. at 89, omas “deny[ing] a

potential litigant the opptunity to vindicatehis or her rights,Harrington v. Pulte Home

Corp, 211 Ariz. 241, 252 (Ct. App. 2005). @tCourt concludes that Plaintiff has me

her burden of showing that the Warrantyiation provision isinvalid under the
generally applicable unconscionability principles of Arizona law. The Court reache
same conclusion under thenflamental fairness test BicMullen, 355 F.3d at 494.

B. Other Provisions of Section VIII.

Plaintiff notes that the Warranty contaiother troubling proviens. It provides,

for example, that Defendants or their ‘lamtized representative” — presumably PWC
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have the “sole” discretion to determine whether to repair any defect found by
arbitrator, pay an amount equal to Defendardst of repair (regardless of whether th
amount would be sufficient to Plaintiff's castt repair), or pay thdiminution in value of
Plaintiff's home. Doc. 25 at 39This provision apears to take any sh selection out of
the hands of the arbitrator.

In addition, if Plaintiff believes thaDefendants are not complying with th
arbitrator’'s decision, Plaintiff must pesgt that concern to PWC. PWC will the

“mediate” the dispute betweenaititiff and Defendants, even though PWC is not neut

Id. If the mediation does not resolve thesmlite, then a “compliance inspection

arbitration” is to occur, with no specification as to who the arbitrator will be. Plaif
notes that one service used by PWC wouldgid&aintiff $1,250 for such an arbitration]
a fact not disputed by Defendantsiunsel during oral argument.

Thus, in addition to granting PWC sagb®wer to choose the initial arbitratiol
service, the Warranty provides that Defants and PWC may choose the remedy tf
will accept, even if it will payPlaintiff less than her cost of repairs. And if Plainti
believes that Defendants are not complyinthwhe decision from the arbitration servic
selected by PWC, what is her recoursd@® complain to PWCand participate in a
“mediation” handled by PWC. If she stilbes not like the outcome, she can pay $1,2
to have another arbitration on the questbmwhether Defendants are complying with th
first arbitration, to occurbefore an unspecified attator following unspecified
procedures. Nothing in the Warrantyepents PWC from designating itself as tk
arbitrator in this second arbitration.

PerhapsunderstandablyDefendants make little effort talefend the fairness of
these procedures. Instead, defense cowsuggjested at oral argument that Defenda
might not insist that Plaintiff pay the $1,25@r a second arbittion and that the Court
could, if dissatisfied with these procedurssike them enforce #hrest of Section VIII.

Theseunfair procedues only confirm the one-sidedtoee of Sectia VIII of the

Warranty. Its provisions stack the deck indaof Defendants. lis not an “effective

-8-
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substitute for the judicial forum[.JMcMullen 355 F.3d at 492 49@uotation marks and
citations omitted).

C. Defendants’ Blue Pencil Suggestion.

Defendants ask the Court to “blue pentile arbitration provien if it finds some
provisions invalid, eliminatingnly the invalid portions and leaving the rest of Secti
VIl intact. This is unnecessary, howeverchese the ADR addenduitself states what
should happen if the arkgition provisions in the Warranty “are determined to
unenforceable in whole or in material part” — the parties should arbitrate before the
Doc. 25 at 26. The Courbncludes that the provisions 8ection VIII of the Warranty
are unenforceable, “preventing their use” within the meaning of the ADR provision
that the parties accordingly should pged with arbitration before the AAA.

IT IS ORDERED:

1. Plaintiff's motion for summay judgment (Doc. 19) igranted. The Court

holds that Section VIII of the Warran{(Doc. 25 at 37-39) is unenforceable

and that arbitration should proceeddre the AAA in accordance with the
ADR addendum (Doc. 25 at 26).
2. The Clerk shall enter judgmeartcordingly and terminate this action.
Dated this 12th day of August, 2016.

Nalb Gttt

Dawvid G. Campbell
United States District Judge
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