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dard Pacific of Arizona Incorporated et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Christine Arnold, et al., No. CV-16-00452-PHX-DGC
Plaintiffs, ORDER
V.

Sltandard Pacific of Arizona Incorporated, et
al.,

Defendants.

Plaintiff Christine Arnold asks the Court asvard attorneys’ fees and costs agair
Defendants Standard Pacific of Arizona, laod HSP Arizona, Inc. pursuant to Feder
Rule of Civil Procedure 54(d) and Local R&@é.2(b). Doc. 31.The motion has been
fully briefed (Docs. 31, 32, 336), and neither party has requested oral argument.
the reasons that follow, the Courillvgrant Plaintiff's motion in part.

l. Background.

Plaintiff purchased a single-family honme@ Avondale, Arizona, entering into &
purchase contract with Defend&®itandard Pacific of Arizondnc. Doc. 25 at 18. The
purchase contract and addenpl@vided that any disputeslaims, or controversieg
relating to the contract would be settled byitaakion, which in turrwould be governed
by the procedures set forth in the contractiatid warranty. Doc. 20-2 at 9. Accordin
to this warranty, Defendantontracted with an entitynown as Professional Warrant
Service Corporation (“PWC”), and PWC alomeould select the service that woul

arbitrate any potential claim€oc. 25. The contract alsmntained a fallback provision
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that would take effect if the arbitrah provision was determined unenforceabléd. at
26. The fallback provision stated thatyadisputes between the parties would
submitted to the American Aitbation Association (“AAA”). Id.

In August 2015, Plaintiffiled a demand for arbitratiowith the AAA, alleging
construction defects in her hom&oc. 16, § 20. Defendantiled a motion to dismiss,
alleging that Plaintiff was not entitled togmeed under the fallbagkovision because the
warranty arbitration provision had not been found invald, I 21. Jeffrey S. Cates, th
arbitrator appointed by theAd\, granted the motion and stayed the arbitration. Doc.
6 at 3. Plaintiff then filed a complaiwith this Court seeking declaratory relig
concerning the validity and enfaability of the warranty arb#tion provision. Doc. 1.
The Court granted summary judgment in fagbPlaintiff and foundthat the provision
was unenforceable as a matter of law. Doc. 29.

1. Analyss.

Plaintiff seeks an award of attorneys’ féeshe amount of $28,265.35, as well ¢
$466.65 in taxable costs. Doc. 33 at@efendants argue that Ri&if is not entitled to
fees and costs and, even if she were, theaested award is not reasonable. Doc. 32.

A.  Eligibility.

Although the parties agree that thed€ml Arbitration At (“FAA”) governs
arbitration proceedings betweéem, they disagree abombether the FAA prohibits an
award of attorneys’ fees in this case. DocaB3; Doc. 33 at 4 Plaintiff contends that
“the contractual rights of the parties foethnderlying contracts arsubject to Arizona
law” and she “seeks attorneys’ fees direatyated to her action in district court f
enforce her contractual right to fair arbitrationld. at 3. Because she is “not seekir
costs associated withe actual arbitration,” she contts) the FAA does not applyd. at

4. Defendants disagree, and argue that ‘@&s fee shifting statute is not applicab
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here” because “the FAA preempigonsistent or contrary state law. . . [and i]nterpretive

case law makes clear that thAA-does not provide for an axd of attorneys’ fees.”
Doc. 32 at 3.
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The underlying dispute between the parias governed by state law. According
to the FAA, an arbitration provision “shall balid, irrevocable, and enforceable, saye
upon such grounds as exist at law or imigqfor the revocatiorof any contract.” 9
U.S.C. 8 2. The Supreme Court has held tganerally applicable contract defenses,
such as fraud, duress, or onescionability, may be apptieto invalidate arbitration
agreements without atravening 8 2.” Doctor’'s Associates, Inc. v. Casarqt&l7 U.S.
681, 687 (1996). As a resulstate law, whether of legistive or judicial origin, is
applicable [to an agesnent to arbitratef that law arose to govern issues concerning the
validity, revocability, and enforcedity of contracts generally.”Perry v. Thomas482
U.S. 483, 492 n.9 (1987)r(ghasis in original). Arizonanconscionability law applies
to contracts broadly and is not tatgd at arbitration agreement8T&T Mobility LLC v.
Concepcion563 U.S. 333, 339 (2011) (citim@pctor's Associatess17 U.S. at 687). The
Ninth Circuit agrees that “state law istnentirely displaced from federal arbitratio
analysis.” Ticknor v. Choice Hotels Int'l, Inc265 F.3d 931, 936-37 (9th Cir. 2001).

Defendantsite Clausen v. Watlow Elec. Mfg. C&42 F. Supp. 2d 877 (D. Or

—

2002), for the proposition thatlthough state law principles apply to the validity and
enforceability of a contract, “whether andvwhoo apply those defenses is a matter |of
federal law.” Doc. 32 at 3 (also referring @ausenfor the conclusiorthat the “scope
and enforcement of arbitrah agreement is a matter of federal substantive law”). The
Clausencourt determined whether the arbitoatiprovision at issue bound the plaintiff
signatory in his individual capacity or soledg a representative of his corporation. 242
F. Supp. 2d at 883. Thesue before the court was nog tenforceabilityor validity of

the arbitration provision, butis meaning and scope. Theuct made clear that the “FAA
. . . does not preempt state law regardirgguhlidity, revocabilityand enforceability of
contracts generally. Thus, to resolve theasstether the parties temed into a valid and
enforceable written agreement to arbitratiee court must apply general, state-law
principles of contract interpretation.Id. at 882 (internal quotation marks and citatign

omitted). Defendants make no effto explain how Plaintiff's claim, like the claim in
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Clausen involved the scope of the parties’ agment. It involvedhe enforceability of
the warranty arbitration provision. Consently, the Court will apply state law.
Defendants also argue that Arizona lawviding for the awaraf attorneys’ fees
is inconsistent with the FAAwhich does not provide suciwards. Doc. 32 at 3.
Defendants cite to a decision by the Dist€Gourt for the District of Hawaii, which found
that “[a]ttorneys’ fees are not availabunder the Federal Arbitration Act.’Metzler
Contracting Co. LLC v. Stephen&/4 F. Supp. 2d 1073089 (D. Haw.2011). But the
petition in Metzler was seeking confirmation of aarbitration award and requeste
attorneys’ fees related to suefforts. In concluding thahe petitioner culd not recover
attorneys’ fees under Hawaii law, the couadted that “the Federal Arbitration Ac
governs the Court’s evaluation of bofpetitioner's] motion to confirm and the
[respondent’s] petition to vacate.ld. at 1089. Plaintiff in this case did not se€
confirmation of an arbitration award. &hasserted the invalidity of the warrant
arbitration provision, and helaim was governed by Arizona law, not the FAA.
Finally, Defendants argue that the partie$¢aly stated intent was for there to i
no fee shifting with respect the resolution of any disputedsues.” Doc. 32 at 9. Bu

the contract provisions cited by Defendants dmedly provide that each party will bea

its own costs and fees farbitration under the terms of the contract. Doc. 31 at 4 n.3.

This case was not an arbitration, but a dismancerning the enforceability of a contra
provision that was governed by Arizona law.

Arizona law provides that[ijn any contested actioarising out of a contract,
express or implied, the court may award thecessful party reasonable attorneys’ fees
A.R.S. § 12-341.01(A). An award of attorreyees under this statute is discretiona

with the trial court. Wilcox v. Waldman744 P.2d 444, 450 (Ariz. Ct. App. 1987).

Arizona law similarly allowsa successful party in a divaction to recover costs.
A.R.S. 88 12-341, 12-332. Because Plainiffs a successful party in a contract dispt
governed by Arizona law, the Court mayeesise its discretion to award reasonal

attorneys’ fees and costs.
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B. Entitlement.
In determining whether texercise its discretion to award attorneys’ fees ungder
A.R.S. § 12-341.01(A), the Cdumust consider the followinfactors:

1) the merits of the unsuccessful party’s claim;

2) whether the successful party’s efforts were completely superfluous in
achieving the limate result;

3) whether assessing fees agaitite# unsuccessful party would cause
extreme hardship;

4) whether the successful party préa@ with respect to all relief sought;

5) whether the legal question presenteas novel or had been previously
adjudicated; and

6) whether a fee award would discowragher parties with tenable claims

from litigating.

Assoc. IndemrCorp. v. Warner694 P.2d 1181, BY (Ariz. 1985);Am. Const. Corp. v.
Philadelphia Indemn. InsCo, 667 F. Supp. 2d 110Q,106-07 (D. Ariz. 2009)City of
Phoenix v. Glenayre Elecs., In875 P.3d 1189, 1198-99 (Ariz. Ct. App. 2016).

The first factor weighs strongly in favaf Plaintiff. The warranty arbitration
provision had already been determined domeable as fundamentally unfair by the
Hawaii Supreme Court iNishimura v. Gentry Homes, L{838 P.3d 524 (Haw. 2014)
This Court also found that the prowsi was clearly unconscionable and thus
unenforceable.

The second factor weighs in favor Bfaintiff. The challenge to the warranty
arbitration provision was necessary to provitlaintiff with a fairforum to seek relief
under her contract. As the Court fourtde warranty arbitrabn provision did not
provide Plaintiff with an “effective substitute for the judiciaium.” Doc. 29 at 9 (citing
McMullen v. Meijer, InG.355 F.3d 485 (6th Cir. 2004)).

The third factor favors Plaintiff. Defeants are substantial business entities and

make no contention that fees wouldpmse an undue hardship on them.

-5-
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The fourth and fifth factors weigh inviar of Plaintiff because she prevailed gn

her only claim for relief before this CourtAdditionally, as noted above, the issue h;
already been litigated in the Hawaii Supee@ourt, putting Defendds on notice that
their position lacked merit.

With respect to the sixth factor, Defentado not contend that an award of fe
would discourage future parties wigmable claims from litigating.

In sum, the six factors identified by Aoma cases, taken tdger, strongly favor
granting Plaintiff attorneys’ f=s. The Court concludes tHatintiff is entitled to recover
fees under A.R.S. § 12-341.01.

C. AreFeesRecoverablein ThisMatter?

Plaintiff relied on the lodestar analysis in calculating her request for attorn
fees. Defendants argue that “[llodestar rbayan appropriate method of determining
fee award in a damages case. Not so hewehinoh the plaintiff dd not request, and did
not receive, a damage award. . . . A lodestalysis has no appétion to a declaratory

relief action as there is no damage awardwvtach it would apply.” Doc. 32 at 4.

Defendants do not cite any law to support fmigposition, and the Court does not find

any. Rather, Arizona courts Ve&recognized that the lodesfegure is presumed to be
the proper reasonable fe€éimmons v. City of TucspB30 P.2d 871, 8 (Ariz. Ct. App.
1991).

Defendants also argue that becausenkfBiand her attorney entered into
contingent fee agreement, “Riaff has no obligation to paher counsel foany of the
fees incurred in this mattend, as a result, there is notidement to fees under A.R.S
§ 12-341.01.” Doc. 32 at 5. While Defemds correctly state & a litigant's genuine

financial obligation to pay heattorney is necessary befaaay award of attorneys’ fees

may be granted, the cases cited by Defendgnaignize that a contingent fee agreemen
such a genuine obligatioMoedt v. Gen. Motors Corp60 P.3d 240, 24@Ariz. Ct. App.
2002); Lisa v. Strom 904 P.2d 1239, 1243 n(&riz. Ct. App. 1995). According to

! The court inLisawas concerned with@ro seattorney litigant seking attorneys’
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Defendants, because Plaintiff has not ysterved any damages award, she is under
financial obligation to pay heattorney. The Court is not iaded. Defendants cite n
law holding that a litigant does not have rmaficial obligation simply because she has 1
yet received a damages award. Rather, pestesliggests that the financial obligation
created when the contingency fee agreemeanisred, not when damages are award
Lisa, 904 P.2d at 1243 n.3 (*an agreement togiayrney’s fees out of the recovery itse
Is a genuine financial obligatidi.(emphasis in original).

D. Isthe Amount of the Requested Fee Award Reasonable?

Plaintiff originally sought$34,378 in fees and costs, but revised her requeg
response to Defendants’ contention that #msunt was unreasonable. Doc. 33. T
Court has reviewed the revised itemized stat@nof requested attorneys’ fees (Doc. 3
1) and finds the total amount to be reasonable.

113

Using the lodestar analysis, “[tlhe masteful starting poinfor determining the
amount of a reasonable fee is the numbédrairs reasonably expended on the litigati
multiplied by a reasonable hourly rateBogard v. Cannon & Wendt Elec. Ca12 P.3d
17, 28 (Ariz. Ct. App. 2009) (quotingimmons 830 P.2d at 878). Plaintiff seek
reimbursement at a rate of $300 per hourpfartners, $200 per hour for associates, ¢
$80-85 per hour for paraldga Doc. 31 at 8. Defelants do not challenge thg
reasonableness of these rates, and, takiogaiccount market radein the region for the
type of work undertaken, the Couwaifso finds them reasonabile.

Defendants do challenge whether these feéste to work directly relevant tg
issues before this Court. Doc. 32 atBefendants argue that Ri&ff is not entitled to
fees incurred before the filing of therdi amended complaint on March 28, 201

According to Defendantdees incurred before this datal into two categories which

fees when he had not adiyaincurred any out-of-pockeéxpenses, as well as any

interpretation of the i& which would allow gro seattorney to recover fees wherpra@
selaymen could not. 3DP.2d at 1244. These concerns @aot at issue here. Plaintiff’s
attorney challenged the enforbddy of the warranty arbitratin provision as part of his
effort to obtain damages for his client. There is no dispute that he incurred costs in
so.
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should be exclued from any potential award.

First, Defendants argue that Plaintifinist entitled to any fees incurred in relatign
to the underlying arbitration initiadeby Plaintiff in August 2014.1d. at 7. Defendants
argue that this leaves only “fees incurriat the preparation of the [first amended
complaint], preparation and filing of the imiticase management report, and the briefing
and argument in support ofgohtiff's Motion for Judicial Réef. All other claimed fees
were incurred in relation to the failed arbitration and are not recoverdioledt 6. The
Court does not agree. All itemized fees med in relation to thenforceability of the
warranty arbitration provision were necessitidby Defendants’ position, resulted in this
lawsuit, and are reasonable and recoverable.

Second, Defendants argue that the feearned in relation to Plaintiff's original
complaint are not recoverabl&l. at 7. The original complat included claims on behalf
of six plaintiffs. Doc. 1. As Defendan{int out, this complat “necessitated an
amendment as the plaintifisould not establish that thegach met the jurisdictiona
requirement for the Court to assert diversitygdiction over their claims.” Doc. 32 at 7].

The Court agrees that Plaintiff may notcaoeer fees incurred in relation to thi

UJ

jurisdictional defect. Plaintiff’'s counsel @ld have known that éoriginal plaintiffs’
claims could not be aggregated to sattbiy amount in controversy requiremenSee
Urbino v. Orkin Servs. of California, Inc726 F.3d 1118, 112@®th Cir. 2013) (“The
traditional rule is that multiplelaintiffs who assert sepaeaand distinctclaims are
precluded from aggregating them to satisfg Himount in controvsy requirement.”).
Any work aimed at establishirfgderal diversity jurisdiction over the claims of the other
five plaintiffs was not reasonable. Pliaiihemphasizes that she amended her complaint
in response to Defendants’ motion to disnbssed on lack of jurisdiction, rather than
litigate the issue, so as to reducosts. Doc. 33 at 8. This is not sufficient to rendger
related attorneys’ fees reasonable. The Cioas that any fees incurred in response [to
the issue of jurisdiction are unreasonable sinduld be removed from the final award.

The Court will remove items 1B5, 17-18, 3240 from the award of attorneys’ fees.

-8-
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Doc. 33-1.

After reviewing Plaintiff's evidence witthese conclusions mind, the Court will
award Plaintiff $23,727 in attorneys’ fees and $466.65 in costs.

E. Compliance with Local Rules.

Defendants argue that Plaintiff's fee requesiuld be denied fdailure to comply
with local rule 54.2(d)(1):

No motion for award of attaeys’ fees will be condered unless a separate
statement of the moving counsel ttaahed to the supporting memorandum
certifying that, after personal consultatiand good faithféorts to do so,
the parties have been unable to satisialy resolve all disputed issues
relating to attorneys’ fees or thattimoving counsel lsamade a good faith
effort, but has been unabte,arrange such conference.

LRCiv 54.2(d)(1). While Plaitiff's original motion dd not contain the required
statement (Doc. 31), her reply brief doeso¢D 33-2). Defendants argue that th
correction is not sufficient teatisfy the rule becauseettconsultation did not occut
before the motion for costs and fees was ma® because Plaintiff did not discuss tk
three substantive objections raised by Defetslantheir response. Doc. 36-1 at 2. Ti
Court will not denyPlaintiff’'s motion on this basisAlthough consultatin before filing a

motion for fees and costs is clearly thejueed practice, the Q@ot concludes that
Plaintiff's subsequentansultation substantially complied withis rule and that denial of
fees on this basis would be unjust. Defensléwaive made clear that they oppose any

award on multiple grounds.

V. Motion to Seal.

Plaintiff seeks to file under seal hée agreement with cmsel. Doc. 34.
Defendants oppose the motion. Doc. 36-12&. Two standards generally gover
requests to seal documents. “First, a ‘peiting reasons’ standard applies to mo
judicial records.”Pintos v. Pac. Creditors Ass'605 F.3d 665, 6778 (9th Cir. 2010
(citing Kamakana v. City& Cnty. of Honoluly 447 F.3d 1172, 1178&®th Cir. 2006);
Foltz v. State Farm Mut. Auto. Ins. C831 F.3d 1122, 1135-38th Cir. 2003)). “[A]
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party seeking to seal judicial records must show that ‘compelling reasons support
specific factual findings outweigh the gerlengstory of access and the public policig
favoring disclosure.” Pintos 605 F.3d at 678 (quotingamakana 447 F.3d at 1178).

[113

The second standard applies to “private materials unearthed diisicgvery,” as such
documents are not part of the judicial recordd. (quoting Kamakana 447 F.3d at
1180). The “good cause” standaget forth in Rule 26(c) afhe Federal Rules of Civil
Procedure applies to thtstegory of documentsSee id. San Jose Mercury News, Inc.

U.S. Dist. Court—NDist. (San Jose)187 F.3d 1096, 1103 (9th Cir.1999). For goc
cause to exist, “the party seeking pratattbears the burden of showing specif
prejudice or harm will result if no protective order is granteBHillips v. G.M. Corp.

307 F.3d 1206, 121011(9th Cir. 2002)see Foltz331 F.3d at 1130 The good cause
standard applies talocuments attached to noisjbsitive motions because thos

documents are often

action.” Phillips, 307 F.3d at 1213 (citation omitted).

unrelated, or only tartgely related, to the underlying cause ¢

Because the contingency fee agreenerattached to a non-dispositive motiol

ed |
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1,

the good cause standard willpdy Plaintiff argues that the agreement should be filed

under seal because “it contains protegbedsonal informationprofessional businesg
strategies and potential trade secrets. iBpalty, the fee agreeent describes in part
Plaintiff's counsels’ methods of litigating case and strategy regarding retention
clientele. Such proprietary information is gotable under seal.” Doc. 34 at 3. Plaint
further alleges that, if thiagreement is not filed underasePlaintiff’'s counsel would
likely “suffer professionally as other firmsould adopt Plaintiff's strategy in clien
retention, or utilize their knowledge of tliee agreement to engm in gamesmanship
during the course of a case to endeliantiff’'s counsel is not paid.1d. at 4.

Defendants do not allege, and the Gadwes not find, an significant public
interest in access to the cent of the agreement. Plaintiff has met her burden
showing good cause and overcoming piniesumption of public access.

111
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IT ISORDERED:

1. Plaintiff’'s motion for attorney fees and costs (Doc. 31)gsanted in part
anddenied in part. Plaintiff is awarded attornsy fees and costs in the
amount of $24,193.65.

2. Plaintiff's motion to seal (Doc. 34) granted. The Clerk is directed to
accept for filing under seal the documédged as Doc. 36n the Court’s
docket.

3. Defendant’s motion for leave file a sur-reply (Doc. 36) igranted.

Dated this 2nd day of December, 2016.

Nalb Gttt

Dawvid G. Campbell
United States District Judge
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