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ra School District No. 68 et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Karen Williams, No. CV-16-00461-PHX-GMS
Plaintiff, ORDER
V.

Alhambra School Distct No. 68, et al.,

Defendants.

Pending before the Court is the motiordismiss of Defendants Alhambra Scho
District No. 68, Robert Zamora, Ray Martinez and Mari Alvarad@oc. 18.) For the
following reasons, Defendants’ motion isagted in part and denied in part.

BACKGROUND

Plaintiff Karen Williams began employnt with Defendant Alhambra Schodg
District (“Alhambra” or “the District”) asAlhambra’s Superintendé¢ on or around July
1, 2010° (Doc. 16 at 4.) Defendants Robert Zamora and Mari Alvarado were men|
of the Alhambra School Board (the “Bodrdat the time of Williams’s hiring. 1¢.)

Defendant Ray Martinez was elected to the Baadate 2014 and began serving his ter

on January 1, 2015.Id( at 14.) The dispute between Rl and Defendants arises out
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! Defendants have requested oral argumdhitat request is denied because the parties

have had an adequate oppoityito discuss the law and eedce, and oral argument wil
not aid the Court’s decisiorSee Lake at Las Vegas Inv'rs Grjmc. v. Pac. Malibu Dev.
Corp, 933 F.2d 724,29 (9th Cir. 1991).

> The Court takes as true the aller%ations airfiff's Amended Complaint at this stage g
the litigation. SeeSmith v. Jacksqr84 F.3d 1213, 121(Bth Cir. 1996).
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of the circumstances in which Plaintifésnployment as Supatendent ended.

Williams, an African-American woman, alleges that her employment ended &
result of a “discriminatory pin of removing Williams irfavor of a Latino/Hispanic
candidate” for Superintendent.Id( at 22.) She alleges that early in her tenure
Superintendent, Defendant dara told Williams that hebelieved District staff—
including the Superiehdent position—should be fideby candidate who “reflect[ed]
the predominately Latino community demographicld. &t 4.) Williamstold Zamora
that she would recommend “the best andst qualified candidates for the positior
regardless of race, color, or national originld.X Williams alleges that another Boar
member told Williams, on July 23, 2018at Defendants Zamora and Alvarad
“intended to conspire together to ensuhat Alhambra engaged in discriminator
practices with respect to flmring the agenda to replace Williams and her peers v
Latino employees.” I¢. at 6.) Other Alhambra employees soon told Williams the sa
thing® (Id. at 7.) An investigation conducteby Williams andAlhambra’s human
resources director provided furth@formation along these lines.Id() Williams then

made a complaint to Alhambra’s attorney.ld.(at 7-8.) After receiving lower

performance evaluation scores than usual, allgges a result of her refusal to engage i

preferential hiring toward Hispanic individls, Williams filed another complaint with
the Board and assertéioht state and federal law, aslwas District policy, forbade her
from hiring according to race or national origind. @t 9.)

Williams had renegotiated her employmenntract in April, 2012, after having
served as Superintendefior nearly two years. Iqd. at 5.) She was offered, and sh
accepted, a new contract in May of that yeald.) ( That contractprovided for her
continued employment as Supgendent from July 1, 2@, until June 30, 2015.1d()

In January, 2015, discussions betwabe Board and Williams regarding a

extension or renewal of Williams’s contract commenceldl. gt 15.) The Board and

3 Allegedly, Zamora and Alvado (and later Martinez) alsmught to remove Williams

because she refused to recognize or endors®ganization called the Alhambra Distri¢

Education Association (“ADEA”) as the officiahion of the District. (Doc. 16 at 6.)
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Williams met in executive sessi on January 22; the Boaagreed to offer Williams a
one year extension to her contract, anidlig¥hs agreed to the Board’s proposald.) In
the open meeting that followethe Board votednanimously to prade Williams with
the contract renewal.ld)

After this meeting came negotiations over the contract. Although Willia
alleges she accepted the extensad her contract as offeiteby the Board, she alsqg
alleges that she requested, through hesrrey, two modifications to the propose
contract extension and one dification to the proposed Bod resolution—maodifications
which she characterizes asitior and immaterial” andpon which her acceptance wa
not conditioned I¢l.) Alhambra’s attorney agreedathtwo of the modifications were
appropriate and immaterial and stated thatigh the District would have to approve th
third, it had a “policy and pctice” of doing so; for hepart, Williams, through her
attorney, stated that she would accdpe contract regardless of whether th
modifications were madeld( at 16-17.)

On February 19, 2015, the Board mé&two separate items on the agenda deg
with approving Williams’s proposed modifitions and her new contract. But n
approval was forthcoming. One Board mem{rat a defendant here) moved to appro
each item, but both motions failldor lack of a second.Id. at 17.) On February 25
another meeting was held, wighnew agenda item, regarding the selection of a firm
conduct the search fomew SuperintendentId, at 18.) A search firm was selected by
vote of three-to-one atraeeting on March 2.1q. at 18-19.)

On March 26, the Board approved certairasures relating to the search for
new Superintendent. The 8w then voted three-to-twtm place Williams on non-
disciplinary paid leave effective immediateland voted three-tone to appoint an
interim Superintendent. On April 3, Willianmeceived a letter from Alhambra’s attorne
notifying her that the Board had voted notrémew her contract. On June 4, the Boa
voted to offer a contract to Mark Yslawvho became the new Superintendent.
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Throughout the Board meetings in Febyuand March, members of the publi

()

voiced concerns that Williams wasetlvictim of discrimination. Id. at 18-20.) On
March 2 and again on March 2&/illiams made “impassionegiublic speeches at Board
meetings, complaining that she was beingrtisoated against anctiterating her desire
to remain as Superintendentld.] At least one non-Defendant Board member a|so
publicly spoke out against what she sawdascriminatory and improper actions by
Defendants Zamora, Alvarado and Martinelzl. &t 20.)

Williams brings this suit alleging variowsaims against the District itself and the
three members of the Board evkioted to replace her and géslly discriminated againsf

her. She alleges race, color and nationaliigscrimination, and retaliation under Titl¢

AY”4

VII; various violations of her constitutionahd statutory rights; vialtion of her right to
contract under 42 U.S.C. 888 and three state law clainigseach of contract, breach of
the implied covenant of good faith andirfadealing, and wrogful termination.
Defendants seek dismissal farlure to state a claim.

DI SCUSSION
l. L egal Standard

To survive dismisdafor failure to state a clan pursuant to Rule 12(b)(6), 4

ro4

complaint must contain moresah “labels and conclusions” or a “formulaic recitation pf

the elements of a cause of action”; it mumttain factual allegations sufficient to “rais

D

a right to relief above the speculative leveBEll Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007). While “a complaimteed not contain detailed factual allegations . . . it must
plead ‘enough facts to stageclaim to relief that iplausible on its face.”Clemens v.
DaimlerChrysler Corp. 534 F.3d 1017, 1022 #® Cir. 2008) (quotingTwombly 550
U.S. at 570). “A claim has facial plaudity when the plaintiff pleads factual conterit
that allows the court to drathe reasonable inference thlagé defendant is liable for the
misconduct alleged.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citingvombly 550

U.S. at 556). The plausibilitgtandard “asks for more than a sheer possibility that a

defendant has acted unlawfully Where a complaint pleads facts that are ‘merely




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

consistent with’ a defendant’s liability, it ‘stops short of the line between possibility
plausibility of entitlement to relief.”” Id. (internal citationsomitted) (quotingTwombly
550 U.S. at 557).

When analyzing a complaifr failure to state a clai under Rule 12(b)(6), “[a]ll
allegations of material factataken as true and construed in the light most favorabl
the nonmoving party.”"Smith v. Jacksqr84 F.3d 1213, 1217 {9 Cir. 1996). However,

legal conclusions couched as factual gdleons are not given a presumption ¢

and

truthfulness, and “conclusory allegations lafv and unwarranted inferences are not

sufficient to defeat anotion to dismiss.” Pareto v. FDIC 139 F.3d 696, 699 (9th Cir
1998).
[I.  Analysis

A. Duplicative & Improper Parties

As an initial matter, Defendants dlemge Williams’'s naming of the Boarg

members as parties both in their officialdamdividual capacities. They argue that

Williams cannot name the Board memberghair official capacity since she has alsdg

named the District itself as a defendant, arad $ihhe cannot name them in their individul

capacity since they have imnitynas school board members.

A suit against a school board member is tii her official capaty is equivalent
to a suit against the school districBee Ctr. for Bio-Ethical Rerm, Inc. v. L.A. Cty.
Sheriff Dep’t 533 F.3d 780, 799 (9th Cir. 2008). tBbat only leads to dismissal of th
member if they were not alsoeliin their individual capacitySee id. Here, the Board
members are also sued irethindividual capacity withrespect to Williams’s claims
under 8§ 1983 and 8 1981. The individi®fendants are not, therefore, dismissed
such claims.

Defendants assert that thaye entitled to absolute munity from suit in their
individual capacity because of their status as school board members. However,
board members are efdid only to assert a qualifiegood-faith immunity for liability
under § 1983.See Wood v. Strickland20 U.S. 308, 318 (1975Neither authority that

)
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Defendants cite to the contrasypersuasive. A.R.S. 8 B20.01 does provide for absolut

liability in certaindecisions relating to hirindput it applies to “publientit[ies],” not public

officials* See Wilson v. Maricopa Cfy463 F. Supp. 2d 987, 999 (D. Ariz. 20086).

Moreover, the Board member Defendants are suétkir individual capacity only under &
1983 and § 1981; a state law sahimmunize them against a federal cause of attiBae
Martinez v. State of Cald444 U.S. 277, 284 n.8 (198MBC Sand & Rock Co., Inc. v
Maricopa Cty, No. CV-13-00058-PHX-NVW, 2013 WL 16890, at *5 (D. Ariz. Apr. 18,

2013). Community House, Inc. City of Boise, 1daho623 F.3d 945 (9th Cir. 2010), i$

also inapplicable. Community Housemphasizes thd{lJocal government officials are

entitled to [absolute] legisiat immunity for their legislatig actions.” 623 F.3d at 959,

Employment decisions with respect to an widlial are not legislater actions and are not

covered by legislative immunitySeeBogan v. Scott-Harris523 U.S. 44, 55-56 (1998)
Bechard v. Rappold@87 F.3d 827, 829 (9th Cir. 2002).
The Board member Defendants are thaeefentitled only to qualified immunity.

This protects them from suit “infar as their conduct does noblate clearly established

* Defendants do assert, withspect to Williams’s wrongful termination claim, that th
District, as a “public entity,” is immune undé.R.S. § 12-820.01. That statute, i
relevant part, provides absolutamunity to “public entities™for acts and omissions o}
employees constituting a “legislative functioor an “administrave function involving

the determination of fundamental governmgolicy.” Administrative functions, in turn,
include the “determination whetht® seek or whether to provide the resources neces

for . . . hiring of personnél. A.R.S. § 12-820.01(B). As discussed in the above

paragraph, this cannot immunize the Distagainst the federal law claims of Counts
through V, and the hiring of an employeenst a legislative function. And Arizong

courts have made clear that the administeatunctions covered bthe statute are those

at the policxﬁmaking level, rather thahe individual implementation level.See A

Tumbling-T Ranches v. Flood @tool Dist. Of Maricopa Cty.222 Ariz. 515, 538, 217
P.3d 1220, 1243 (Ct. App. 2009) (collectingses). Thus, the statute’s provision

absolute immunity for decisns regarding the allocaticand spending of resources o
hiring applies to the decisioto create a supergmdent position, buhot to decisions
relating to the employment of a superintendent.

> This is one of three reasons why A.R§S15-1443(C), alsoited by Defendants, does

not provide them witlabsolute immunity. A second reason is that the statute applig
community collegalistrict boards, not elementaryhsol district boards. Even setting
aside these first two bars to its aﬁpllcatlﬂm& statute only confers immunity for action
taken “in good faith” and “within the  mer

in qualified, rather than absolute, immunityLikewise, the statute that does conf
immunity on school district board membefsR.S. § 15-341(E), doasot apply in cases
of “intentional misconduct.”
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statutory or constitutional rights of wihica reasonable person would have knowi
Harlow v. Fitzgerald 457 U.S. 800, 8181982). As the Ninth Circuit has held, th
intentional racial discrimination that Willianaleges is both incongent with acting in

good faith, and a violation of cldg established constitutional rights:

No official can in good faith imposgiscriminatory burdns on a person or
group by reason of a racial orhaic animus against them. The
constitutional right to be free from suatvidious discrimination is so well
established and so essential to ﬁlneser_vanon of our constitutional order
that all public officials must be chayevith knowledge of it. . . . [O]nce a
defendant is shown to haaeted with intent to disoninate based on racial

or ethnic hostility, such intent constitutes the malicious intention to cause a
deprivation of constitutional rights thé inconsistent with the subjective
state of mind required for the defense of good faith immunity.

Flores v. Pierce617 F.2d 1386, 1392 (9th Cir. 198()hus, qualified immunity does nof
apply here, and the Board member Defendanés subject to suit in their individua
capacities.

B. TitleVIIl Claims

At the motion to dismiss stage, a pldintieed not present a prima facie case
employment discriminatn under Title VII, but must mely allege facts plausibly

suggesting an entitlement to relisee Swierkiewicz v. Sorema N.%84 U.S. 506, 515

(2002)° Nevertheless, it is still hefipl to consider the elements of a prima facie claim|i

determining whether the alleged facts do inda@edsibly suggest an entitlement to relig
To make out a prima facie claim for discrimtioa under Title VII, a plaintiff must either
provide direct evidence suggesting thateamployment decision was made based on
impermissible criterion, or meet the four-pittDonnell Douglagest for circumstantial
evidence.See EEOC v. Boeing C&77 F.3d 1044, 1049 (9@ir. 2009). That four-part
test requires the plaintiff to allege thatesi{1) belongs to a protected class; (2) W

gualified for the position; (3) was subject &am adverse employment action; and (

similarly situated individuals outside heropected class were treated more favorably.

® Swierkiewiczemains good law @n after the clarification of pleading standard8ail
Atlantic Corp. v. Twombl|y550 U.S. 544 (2007), amiishcroft v. Igbal 556 U.S. 662
%20010293) See, e.g.Sheppard v. David Evans & Assq@&94 F.3d 1045,
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Moran v. Selig447 F.3d 748, 753 (9th Cir. 2006).
1 Count |: Race Discrimination
As an African-American, Williams belongs to a protected claSge Lyons v.
England 307 F.3d 1092, 1113 ® Cir. 2002). She has alleged facts that she V
gualified for the position at issue—not onlyddshe serve as Superintendent for fi
years, but she also received “exemplary” penfance reviews. (Doc. 16 at 5.) AN

ultimately, someone outside her protectddss—Mark Yslas, a Hispanic man—wsg

vas

/e

S

chosen to replace her &iperintendent. Id. at 21.) She has also, of course, alleged

direct evidence of racial discriminationtime form of comments made by Defendants.

There remains the question of whethafilliams was subject to an advers
employment action, without which she cannot pibly allege that shis entitled to relief
either under a direct or circumstantial theory.

Under Arizona law, school administratoase not entitled to a renewal of the
contracts.See Paczosa v. Cartwrightdehentary Sch. Dist. No. 8322 Ariz. 73, 79, 213
P.3d 222, 228 (Ct. App. 2009But there is still a questionf whether non-renewal of a
contract, even unrelated to any entittementjld constitute an adw&e action. Neither
party addresses this issue (except insofaVdlsams asserts sheas “terminated”) and
the Court is unaware of any Ninth Circuit casepoint. But there is ample persuasi
authority suggesting that non-renéwan be adverse employment action.

The Eleventh Circuit, for exampleecently held that a non-renewal of
superintendent’'sontract by a school bmhmay constitute advee employment action in
the Title VII discrimination contextSee Quigg v. Thomas Cty. Sch. D14 F.3d 1227,
1242 (11th Cir. 2016). More gentlyanumerous othetircuits have heldghat non-renewal
of employment contracts mde adverse actiorSee, e.gLeibowitz v. Cornell Uniy.584
F.3d 487, 501 (2d Cir. 20098uperseded by atte on other grounddVilkerson v. New
Media Tech. Charter Sch. In&22 F.3d 315, 320 (3d Cir. 2008)ateu-Anderegg v. Sch
Dist. Of Whitefish Bay304 F.3d 618, 625 (7th Cir. 2002 To hold otherwise, as the

Second Circuit noted, would ke “effectively rule thatcurrent employees seeking 4
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renewal of an employment conttaare not entitled to the is&@ statutory mtections under
the discrimination laws ggsrospectiveemployees.” Leibowitz 584 F.3d at 500. Count
therefore adequately staggplausible claim for relief.

2. Count I1: National Origin/Color Discrimination

Title VIl also prohibits employment sitrimination on the basis of color an

national origin. 42 U.S.C. 8§ 2000e-2. \Waihs includes both in her Count I, but the

two are distinct.

Little authority exists defining the ntours of a plausibleolor discrimination
claim, and that which does exist is not bindorgthis Court. Courts that have discuss
the issue have emphasized that an allegationaél discrimination does not necessari

equate to an allegation of loo discrimination. Rather, &Jolor discrimination arises

when the particular hue of the plaintiff's skinthe cause of the discrimination, such asi

the case where a dark-colored African-Arman individual is discriminated against i

favor of a light-colored Afgan-American individual.”Bryant v. Bell Atl. Md., In¢.288

F.3d 124, 132 n.5 (4th Cir. 2002). Thisngoorts with the EEOC’s definition of colot

discrimination as “when a person is disunated against based on the lightness,

darkness, or other color characteristic ad gerson.” EEOC Gopliance Manual § 15-
[ll, What is “Color” Discrimination, 2006 WI4673426, at *1 (Jung, 2006). There are
no facts alleged that any of the Defendanssrilininated against Willras on the basis of
the particular hue of her skin.

Williams has, however, alleged a plausiti@m for national orign discrimination.
She alleges that Zamora aMhrtinez made public commentkat Williams’s national
origin did not reflect that ahe community. (Doc. 16 at 223he alleges sp#ically that
at a community luncheon, Martinetated that Alhambra shoulocus its effor$ to cater to
“Mexicanos,” and therefore staff Alhambra with “Latino/Haspc” employees. Id.)
Whether Martinez meant to use “Mexicanos”aaserm of nationality or of ethnicity is
ambiguous from context, from geral usage, anddeed from the coept of ethnicity

itself. As other cous have recognized, thiee between national igin and ethnicity may

-9-
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be a blurry one.See Salas v. Wisc. Dep’t of Cor93 F.3d 913, 923 (7th Cir. 2007).

Either way, there is a plalble claim for national origirdiscrimination. The EEOC's
Enforcement Guidance on Natiorn@rigin Discrimination, fo example, cites the exac
scenario Williams allegeas an example of nationaligin discrimination. SeeEEOC
Enforcement Guidance on National Origin Disgnation, 2016 WL7116703, at *3 (Nov.
18, 2016) (“National origin dcrimination also includes discrimination against a pers
because she domstbelong to a particular ethnic growgouich as less favorktreatment of
employees who araot Hispanic.”); see also Chaiffetz v. Ratsn Research Holding,
Ltd., 798 F.2d 731, 732—-33 (5th Cir. 1988)nenez v. Servicios Agricolas Mex, |né42
F. Supp. 2d 1078, 1086 (D. Ariz. 2010).

Williams has thus stated a plausible widor national origindiscrimination, but

not color discrimination. Count Il suneg insofar as it alleges national origin

discrimination.
3. Count I11: Retaliation

The Civil Rights Act 0f1964 also “prohibits retalion against an employes
‘because [she] has opposed any practice naadenlawful employment practice™ by
Title VII. Nelson v. Pima Cmty. Cqll83 F.3d 1075, 1082 t® Cir. 1996)(quoting 42
U.S.C. § 2000e-3(a)). The elem=if a Title VII retaliatiorclaim are as follows: (1) the
employee was engaged in a protected acti{®ythe employee was thereafter subject
by his employer to an adverse employmantion, and (3) there was a causal lir
between the protected activity atite adverse employment actiodf.homas v. City of
Beaverton379 F.3d 802, 811 (9th Cir. 2004).

Here, there is at least a plausible altegathat Williams was retaliated agains
Protected activity, for Title VII retaliatn purposes, includes formal and inform
complaints of activity that the employee reasonablietes violates Title VII. See, e.g.
Ray v. Hendersqr217 F.3d 1234, 1240 & 3.(9th Cir. 2000). Willians alleges that on
multiple occasions she publicpoke out against a practioé racially discriminatory

hiring, which is made unlawful by Title VII.
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For the second, she has plausibljeged being subjected to an advers
employment action. “Adverse employmentiacs”’ are defined more broadly in thg
context of retaliation than in the cent of substantive discriminatiorSee Burlington N.
& Santa Fe Ry. Co. v. Whjté48 U.S. 53, 67 (2006)An adverse employment actioj
need not be an “ultimate employment action” such as a termination, nor need it
materially adverse change in the terms emaditions of employment” such as a pay ct
rather, an adverse employmenti@c need only be somethirtbat is “reasonably likely
to deter employees from engagiin protected activity.”"See Ray217 F.3d at 1242-43
Even if Williams was not entitled to a rendwd her contract (or an offer of a nev
contract) a decision along those lines by Board would be rearably likely to deter
her from engaging in protectedttivity. Moreover, Williamslleges that, on March 26
2015, after the Board had voted to searchafmew Superintendent, the Board voted
place Williams on “non-disciplinary paid leaeffective immediately.” (Doc. 16 at 19.
Placing an employee on paid leave camstitute adverse employment action in tf
retaliation context.Dahlia v. Rodriguez735 F.3d 1060, 107®th Cir. 2013).

Finally, she has plausibly alleged a @usk between her ptected activity and
the adverse employment actions. At thisyeatage in the litigatiorWVilliams need only
show “that the protected activity and thegatve employment actioare not completely
unrelated.” See Poland v. Cherto##94 F.3d 1174, 1181 n.2 (9th Cir. 2007). Contrary
Defendants’ assertions, Williams alleges tshe engaged in peattive activity long
before the board meetings and contragjotiations of early 2015, including sever:
complaints at the end @&013. (Doc. 16 at 7-9.) Clesin time, Williams alleges that
she gave an “impassioned speech” on her loehalf at a board mieeg on March 2, and
that the Board voted immediately afterward€hoose a firm to guluct the search for g
new Superintendent. “That an employedstions were caused by an employee
engagement in protected activities may Wderimed from ‘proximity in time between the
protected action and the allegedly retaliatory employment decisid®ay; 217 F.3d at
1244 (quotingYartzoff v. Thomas309 F.2d 1371, 1376 (9ir. 1987)). Count Il is
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adequately pled.
C. CountlV:42U.S.C.8§1983

“To state a claim for relief in an aoti brought under § 1983plaintiffs] must

[allege] that they were deprived of a rigbgcured by the Constitution or laws of the
United States, and that thikeged deprivation was committed under color of state layv.
Am. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S. 40, 49-50 (1999). “Section 1983 ‘is not

itself a source of substantive rights,” but relg provides ‘a miod for vindicating
federal rights elsewhere conferred.”Albright v. Oliver 510 U.S. 266, 271 (1994
(quoting Baker v. McCollan 443 U.S. 137, 144 n.3 (19J9 Here, Williams alleges
violations of her First anBourteenth Amendment rights(Doc. 16 at 26-27.)

Under this Count as well as Count Williams seeks redif against both the
individual Board member Defielants and against Alhambraas entity. There are thus
two additional hurdles that Williams museal, one with respetd the Board member
Defendants, and one witbspect to Alhambra.

To hold members of a school board liahleder § 1983 or § 1981, the plaintiff

must overcome the members’ qualified iommity. As discussed above, Williams hdgs

“adequately allege[d] the commission of actt Wiolated clearly established law,” as she

must to defeat qualified immunit this stage of litigationSee Mitchell v. Forsyi72
U.S. 511, 526 (1985).

To hold a government body such as laocsd board liable unde§ 1983 or § 1981,
the plaintiff must demonstrate that the aitibn occurred as a selt of a “deliberate
policy, custom, or practice.See Galen v. Cty. of L,A77 F.3d 652,&/ (9th Cir. 2007).

Williams has sufficiently so alleged. &hhree individual Defendants constitutgd

a majority of the Board beginmg in January, 2015, and conting throughout the period

of contract negotiations, up through the decisio hire a replacement Superintendent

" To the extent that Williams asserts a midbr a violation of state open meeting laws

n

with respect to her, those claims cannotbbeught under § 1983 since such claims are

not secured to her by the Cdtgion or laws of the United®btates. Such claims are,
therefore, dismissed.
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Williams’s place. Williams allegethat each of the three shied to replace her with a

Hispanic Superintendent; taking these allegatamfrue, it is plausiblto infer that when
they voted to replace Williams,di were acting out of racially discriminatory motive
This suffices to establish thatpolicy, custom or practice tihe Board led to Plaintiff's
constitutional claims.Cf. Kawaoka v. City of Arroyo Grandé&7 F.3d 1227, 1239 (9th
Cir. 1994) (finding no official policy when opnlone member of a board expressed rag
animosity and a majority vote of the boangs necessary to undertake a decisio
Mason v. Village of El Portak40 F.3d 1337, 1340 (11thrCR001) (“[T]here can be no
municipal liability unless all three memis of the council who voted agains
reappointing Plaintiff shared the illegal motive.”).
Substantively, Williams alleges vidilans of her First Arandment right to free
speech and her Fourteenth Amendment sighhiequal proteain and due process.
Williams has properly stated a claim foohation of her FirsAmendment rights.

To make out a claim of First Amendmentaleation against a public employer, a plainti

must show that “(1) [tjhe ephoyee engaged in constitutidiyaprotected speech, (2) the

employer took adverse employment action agjaihe employee, ar(@) the employer’'s
speech was a ‘substantial or motivatif@ctor in the adverse actionFreitag v. Ayers
468 F.3d 528, 543 (9th Cir. 260 This is similar to th@rima facie case for Title VII
retaliation, discussed above, butetlspeech at issue here must dmnstitutionally
protected. The First Amendment proteatgoublic employee from retaliation if shi
“speaks as a citizen on a matter of public concenddppert v. City of Pittsburg574
F.3d 696, 702 (9th Cir. 2009yerruled on other groundsy Dahlia v. Rodriguez735
F.3d 1060, 1071 (9th Cir. 2013). But wheuablic employees speak “pursuant to the
official duties, the employees are not spaglkas citizens for First Amendment purposs
and the Constitution does not insulate tttemmunications from employer discipline.
Garcetti v. Ceballos547 U.S. 410, 421 (2006).

Whether an employee spegks&suant to her official digs or as a private citizen

Is a “practical,” fact-specific inquiry.” Dahlia, 735 F.3d at 1071. Relevant facto
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include whether the employee spoke only withér “chain of command” or to the publi¢

at large; whether the subject matter af #peech falls withithe employee’s dutiésand
whether the employee gke against the wishes of supervisaig. at 1074—76. The facts
that Williams has alleged sufficiently statg@lausible claim that shspoke not pursuan{
to her official duties but as a private citizen.

Williams has also sufficiently alleged\aolation of her rghts under the Equal
Protection Clause of the Foustgh Amendment.A complaint that sufficiently states &
claim for race discrimination ued Title VII also sufficientlystates a claim under § 198
through the Equal Protection Clausgee, e.qg.FDIC v. Henderson940 F.2d 465, 472
n.14 (9th Cir. 1991)owe v. City of Monrovia775 F.2d 998, 1010-11 (9th Cir. 1985).

Williams has also sufficiently alleged aach under the Due Pecess Clause of the
Fourteenth Amendment. “Toteblish a due process violation, a plaintiff must show tk
he has a protected property interest unither Due Process Clause and that he w
deprived of the property wibut receiving the process that was constitutionally due.”
Levine v. City of Alamed®25 F.3d 903, 905 (9th Cir0@8). As discussed more fully
below, Williams has alleged that she entergd a contract extension with the Distrig
for a one-year term, and that that contracsé Ween breached. A contract providing for
set term of employment creates a “propertgnast which cannot be extinguished witho
conforming to the dictates @rocedural due processMcClanahan v. Cochise CqlR5
Ariz. App. 13, 18, 540 P.2d@44, 749 (1975). Procedurdle process requires “som
kind of hearing” prior to terminationSee Carlson v. Ariz. State Personnel, Bd4 Ariz.
426, 430, 153 P.3d 1055, 3® (Ct. App. 2007) (quotingleveland Bd. of Educ. v
Loudermill 470 U.S. 532, 542 (1985)). At thesage, Williams hasufficiently alleged
that she did not receive the process she was due.

111

® To illustrate this, the Ninth Circuit consteed an employee writing “routine report . . .
about a particular incident or occurrenceith an employee raising “broad concerr
about corruption or systemic abuseDahlia, 735 F.3d at 1075. The former would b
within the employee’s dutieshe latter would not be, urde the employee worked in ;
watchdog department specifically tasked wibting out corruption or systemic abuse.
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Therefore, Williams has suffiently alleged claims undé& 1983 for violations of
her First Amendment right to free speech aed Fourteenth Amendment rights to equ
protection and due process.

D. CountV:42U.S.C.81981

Section 1981 protects the equal righaifpersons to, amongther things, “make
and enforce contracts.” 42 U.S.C. § 198This broadly includes protections again
impermissible discrimination in the cext of an employmd relationship. See Manatt v.
Bank of Am.NA 339 F.3d 792, 797 (9th Cir. 20023)s with § 1983, the “legal principles
guiding a court in a Title Vldispute apply with equdbrce in a § 1981 action.”ld.
Defendants’ only contemtn for dismissal of Plaintiffs 8981 claim is thaPlaintiff has
failed to establish a specific po}, custom or practice that leédl the violation of her rights.
SeeFed’'n of African Am. Cont&ors v. City of Oakland96 F.3d 1204, 1215 (9th Cir

1996) (finding that the “policy azustom” requirement is alsocessary to a 8 1981 claim)|.

As discussed above, the Boamkmbers’ alleged actions tablish a specific policy,
custom, or practice of the Digtti Count V is adequately pled.

E. Count VI: Breach of Contract

To succeed in a breach of contract claimlaantiff must showthat an enforceable

contract exists, that it was breached, #rat the plaintiff suffered damage&raham v.

Asbury 112 Ariz. 184, 185, 540 &d 656, 657 (1975). An &rceable contract requires

an offer, acceptance, consideratiand sufficiently specific termsRogus v. Lords166

Ariz. 600, 602, 804 P.2133, 135 (Ct. App. 1991). Thentas must intend to be bound.

Id. Viewing the facts in the light most favotalio Williams, she has sufficiently allege
a breach of contract claim.

The Board allegedly “agreed to offer MAms a one yeaextension to her 2012
contract” on January 22, 2015, through a unanimous vote in an open Board meeting.
16 at 15.) Williams “accepted the Boadbroposal,” and duringliscussions of the
contract’s details communicateo Alhambra’s attorney #t she accepted the contra

regardless of whether oot her requestenhodificationswere made. I¢. at 15-16.) A

-15 -

al

U)
—+

D

|

(De

ot




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

plaintiff may not, of course, suve a motion to dismiss sirhpby using the words “offer”
and “acceptance.’See Twombly550 U.S. at 545 (“[A] formulai recitation of a cause of
action’s elements will not do.”). But Widims has alleged spéci facts plausibly

suggesting that the partiedended to be bound by the parted offer and the purporteq
acceptance. Whether the parties intentte be bound is guestion of fact. Tabler v.

Indus. Comm’n of Ariz202 Ariz. 518, 521, 47 P.3d 1156,59 (Ct. App. 2002). It would
be inappropriate to dises Williams'’s plausible claim for bach of contract at this stage.

Defendants also raise the $tatof Frauds as an affiative defense to Williams’s
breach of contract claim. Under the Stawité-rauds, “an agreemewhich is not to be
performed within one year fno the making thereof” will nobe enforced “unless the
promise or agreement upon whithe action is brought, @ome memorandum thereof, i
in writing and signed by the fdg to be charged, or by some person by him thereu
lawfully authorized.” A.R.S. 8§ 44-101. The contractegsion that Williams and the
Board were negotiating in épar2015 was to begin wheWilliams'’s current contract
expired in June, 2015, and conted for a year thereafterThis brings it within the
Statute of FraudsSee Co-Op Dairy, Inc. v. Deah02 Ariz. 573, 574#5, 435 P.2d 470,
471-72 (1967).

Affirmative defenses are most propengised in a responsive pleadingSee
Vernon v. Heckler811 F.2d 1274, 1278 (9th Cir. 1987).may be proper for a court td
address the Statute of Frauds on a 12(b)(&)amaf the basis for dismissal is apparel
from the face of the complainGee, e.gMiller v. BAC Home Loans Servicing, L.F26
F.3d 717, 726 (5th Cir. 2013)leadows v. First Am. Tr. Servicing Sols., L.IX®. 11-
CV-5754 YGR, 2012 WI3945491, at *3 (N.D. Cal. Sept. 12012). That is not the cast
here. Williams alleges the existence afwritten memorandum, delivered to her [
Alhambra’s attorney, at the unanimous directof the Board, containing the “contract ¢

employment, Performance Based Pay Plan, aRdsalution.” (Doc. 16 at 15.) In light

° There is no dispute that, on the facts gl any contract for an extension wa

supported by consideratiowpntained specitic termsyas breached, and the breag

thereof caused damage to Williams.
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of the admonition that the &ute of Frauds “was intendleas a shield, and not as
sword,” Diamond v. Jacquithl4 Ariz. 119, 123125 P. 712, 714 (19} 2this is sufficient
to survive dismissal on Statute of Frauds grounds at this stage.

F. Count VIII: Breach of the Implied Covenant of Good Faith and Fair
Dealing

“Arizona law implies a covenant of goodtfaand fair dealing in every contract.

ls

Wells Fargo Bank v. ArizLaborers, Teamsters & Cement Masons Local No. 3
Pension Tr. Fund201 Ariz. 474, 490, 38 P.3d 12, £2802). “The implied covenant of

good faith and fair dealing phibits a party from doing anytiny to prevent other parties

to the contract from receiving the beitefind entitlements of the agreemend’ While
a breach of contract does not necessarily tdotes a breach of thanplied covenant of
good faith and fair dealingsee id, Williams alleges that the Defendants breached
employment contract out of bad faith, raciadigcriminatory motives, thus depriving he
of the benefits to which sheas entitled under the contracthis is sufficient to state &
claim for relief on this Count.

G. Count VII: Wrongful Termination

Count VIl seeks relief under A.R.S. 8§ 23-1501, governing the wrong
termination of employees; specifically,etlprovisions barring termination in retaliatio
for the employee’s refusal to violate Arizoleav or reporting of wlations of Arizona
law. SeeA.R.S. § 23-1501(3)(c)(i—ii). The statudees not explicitly dene termination,
but a breach of an employment contractoise action that may constitute wrongft
termination. SeeA.R.S. § 23-1501(3)(a). That provision is nbthe provision that
Williams cites, but as the statute $isither forms of wongful terminatiomot involving
an actual breach of contract, it is reasonablaterpret termination broadly to include a
ending of the employment relatiship, and wrongful terminain to be an ending of theg
employment relationship in improper, statuiyy-defined circumstances. Subsectig
(3)(c) prohibits termination in retaliation fdhe employee’s reasonable disclosure
“information or reasonable belief’ that tkenployer is violating th Constitution or laws

of Arizona. In this way, it is analogows Williams’s retaliationclaims under Title VII
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and 8§ 1983 and is, likewas sufficiently pled.

There is, however, a question of whether Williamdoieclosed from seeking

judicial relief. The wrongful terminatiorstatute provides that if an employee |s

terminated in violation of a state statuéad that statute proved a remedy, then the

employee is limited to the statutory regeand may not sue under the wrongful

termination statuteA.R.S. 23-1501(3)(b).

Five statutes are specifically listed inRAS. 23-1501(3)(b) as providing exclusive
remedies. One of these, AS. 8§ 38-532, proscribes rtan whistleblowing-related
retaliation and provides for a maatory administrative remedy.

But the wrongful termination statutalso contains itsown prohibition on
whistleblowing-related retaliation, and it tisis provision under wibh Williams brings
suit. SeeA.R.S. 23-1501(3)(c). The two provisioage sufficiently different as to give
full effect to each. Section 332 only applies when the @hoyee has made a disclosur

to a public body, in writing, including certastatutorily enumerated information about

a
violation that has taken placé&ection 23-1501(3)(c), ondlother hand, extends broadly

to disclosures made “in a reasonable mannar, information or a reasonable belief,

D

made to an employer or the representativaroemployer, of past, present, or possible

future violations of Arizonaconstitutional or statutory law—and, indeed, to a simpl

refusal by the employee to comply withconstitutional or illegal directions.

The two statutes are thusstinct, made all the more apparent because Williams'’s

e

allegations clearly fall withirthe text of § 23-1501(3)(c) and are not clearly within the

text of § 38-532. She is not relegatedhe administrative remedy of § 38-532 and has

thus sufficiently stated a claim undee wrongful termination statute.
H. Punitive Damages

Williams requests “punitive damages purguanTitle VI, 42U.S.C. § 1983, and

42 U.S.C. 8§ 1981,” bm Defendants. Alhambra, however, is immune from punitjve

damages for violations of Title VII, 42 §.C. § 1983, and 4P.S.C. § 1981.See42
U.S.C. 81981a(b)(1) (barring recovemyf punitive damages against a political
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subdivision);City of Newport v. Fact Concertgl53 U.S. 247, 271 (1981) (holding tha
municipalities are immune fromupitive damages under 8§ 1983, Union Co. v. Sw.
Gas Corp, 415 F.3d 1001, 101(®th Cir. 2005),0pinion amended on denial of reh’'g
423 F.3d 1117 (9th Cir. 2005) (holding ti@@ity of Newportbarred punitive damages ir

all civil rights cases including 8 1981 clainsWilliams may, however, seek punitivg

relief from the Board membees she has sufficiently pleédat Defendants’ conduct wasg

“motivated by evil motie or intent, or . . . involve[djeckless or callous indifference tq
the federally protected rights of others.Smith v. Wade461 U.S. 30, 56 (1983),
Accordingly, Defendants’ ntmn to dismiss Williams’s @im for punitive damages from
Alhambra is granted while &endants’ motion talismiss Williams’s claim for punitive
damages from the Board members is denied.
CONCLUSION
For the foregoing reasons, Defendants’ MotiorDismiss is grated in part and

denied in part. Plaintiff's claims (1) farolor discrimination uner Title VII; (2) for

relief under 42 U.S.C. § 1983 based on aatioh of state law; and (3) for punitive

damages from Defendant Alhambra Schodtit No. 68 are dismissed and the motig
is denied in all other aspects.
IT ISTHEREFORE ORDERED that Defendants’ Motion to Dismiss (Doc. 1§
IS GRANTED in part andDENIED in part.
Dated this 10th day of February, 2017.
- )

Honorable G. Murna Snow
United States District Jue
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