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ra School District No. 68 et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Karen Williams, No. CV-16-00461-PHX-GMS
Plaintiff, ORDER
V.

Alhambra School Distct No. 68, et al.,

Defendants.

Pending before the Court is the Matidor Summary Judgment of Defendan

Alhambra School District No. 68, Robefamora, Ray Martinez, and Mari Alvaradq.

(Doc. 72). For the following reasons, the Caognéints the motion in part and denies t
motion in part.

BACKGROUND

Plaintiff Karen Williams was employetly the Alhambra Elementary Schod

District No. 68 as Superintendent, with heitiad contract running from July 1, 2010 ftc

June 30, 2013. (Doc. 73, Ex.. At this time, the Alhambr&chool Board consisted of

Elizabeth Sanchez, Robert Zamora, Mawvakhdo, Paul Enniss, and Adam Lopez Fa
Id. Her contract was for $151,000 dga pay with yearly increasesd. In 2012,

Dr. Williams and the Alhambra School Boardgotiated a new contract for the period
July 1, 2012 to June 30, 2018. at Ex. 4. Billie Foltz had replaced Mr. Enniss on tl
Board.ld. Under this contract, Dr. Williams base salary was $185,000. A May 2013
addendum increased Dr. Williams’s salary tlee 2013—-2014 year ®191,475; a similar
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addendum from May 2014 increased therydiar the 2014—-2015 y to $198, 176ld.
at Exs. 5, 6. In November of 2014, electidosthe Board were held and resulted in tw
new board members. Ms. Foltz and Ms. 3&acwere replaced by Ray Martinez ar
Cathleen O’Neil Frantz. With the new membeeated, the Board, on January 22, 20
unanimously authorized an additional one-yeamntract with an increase of 5% to th
performance-based palg. at Ex. 13. A contract was afted, but it was not signed by
any of the partiedd. at Ex. 14.

After the Board authorized the contrattte parties continuetb discuss specific
terms. Dr. Williams sought tbe employed through Eduanal Services Incorporatg
(“ESI"), a third-party contractor. In this arrangement, Dr. Williams could retire from
District but continue to work in her rols Superintendent. A February 19, 2015 Bos
meeting contained two conttaproposals for Dr. Williams: (1) a one-year contrg
through ESI, or (2) a traditional one-year coctirdhe same as the one agreed to at
January 22, 2015 Board meetihdy. at Ex. 17. Ms. O’Neil Fraa moved for the Board to
approve the ESI contract, but nod@d Member seconded the motidd. Ms. O’Neil
Frantz then moved for the Bahto approve the traditional contract, and again, there
no secondld. Both motions failed. On March 28015, Dr. Williamswas placed on non-
disciplinary paid leave. This vote waspported by Mr. Zamora, Mr. Martinez, an
Ms. Alvarado and opposed b§s. O’'Neil Frantz and Mr. Lpez Falk. (Doc. 83, Ex. 19).
The Board voted not to reneldr. Williams’s contract on Apl 2, 2015. (Doc. 73, Ex.
18). The Board selected arrfi to conduct a search for a new Superintende
Mr. Zamora, Mr. Martinez, and Ms. Alvaradoted in favor of selecting a search firn
while Ms. O’Neil Frantz voted againand Mr. Lopez Falk abstaineldl. at Ex. 19. The
Board offered interviews to four candidatesmprised of two Caucasians, one Hispan
and one African Americard. at Ex. 10. Two candidates, KaYslas, an Hispanic, and

Michael Robert, an African-Amemn, were given second interviewlsl. at Ex. 21.
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Mr. Zamora was absent frothe May 12, 2015 meeting where the final two candidates

were selected. The Board eweally hired Mr. Yslas, whose contract provided for
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$150,000 base salary. Mr. idara, Mr. Martinez, and MdAlvarado voted in favor of

hiring Mr. Yslas, and Ms. O’Neil Frantz arMr. Lopez Falk voted against the motion.

(Doc. 83, Ex. 21).

Dr. Williams, an African-American, filethis suit alleging discrimination on the

basis of race. Dr. Williams alleges that Mr. Martinez, Mr. Zamora, and Ms. Alvat
made various statements revealing thatytdisapproved of Dr. Williams because sl
was not Hispanidd. at Exs. 3, 9, 15, 18, 2Zhe School District serves a predominant
Hispanic populationd. at Ex. 3.
DI SCUSSION

l. L egal Standard

Summary judgment is appropriate ifetrevidence, viewedn the light most
favorable to the nonmoving party, demonstrédtbat there is no gaiine dispute as to
any material fact and éhmovant is entitled to judgment asnatter of law.” Fed. R. Civ.
P. 56(a). Substantive law determines whiattdaare material anfo]nly disputes over
facts that might affect the outcome oktkuit under the governing law will properl
preclude the entry of summary judgmemriderson v. Liberty Lobby, Inel77 U.S. 242,
248 (1986). “A fact issue is genuine ‘if tegidence is such thatreasonable jury could
return a verdict for ta nonmoving party.”Villiarimo v. Aloha Island Air, Ing.281 F.3d
1054, 1061 (9th @i 2002) (quotingAndersonA77 U.S. at 248). When the nonmovin
party “bear[s] the burden of proof at trial asaio element essential to its case, and t
party fails to make a showing sufficient tdasdish a genuine dispute of fact with respe
to the existence of that element,eth summary judgment is appropriateCal.
Architectural Bldg. Prods., Inov. Franciscan Ceramics, Inc818 F.2d 1466, 1468 (9th
Cir. 1987) (citingCelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986)).
1.  Analysis

A. Race and National Origin Discrimination

Dr. Williams alleges that her contract svaot renewed due to her status as

African American, because the &ad sought to hava Hispanic Superiehdent to reflect
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the population of the area. Dr. Williams bringifeounts containingllegations of racial
or national origin discrimination: Counttace discrimination undeTitle VII; Count Il,

national origin discriminatiomnder Title VII; Count IV, &42 U.S.C. § 1983 claim for

violations of the Equal Protection Clause of the Fourteenth Amendment; and Count V,

§ 1981 claim for racial discrimination in coatting. Defendants seek summary judgme

on all four counts, arguing that Plaintiff hast established racial discrimination was tf

cause of her termination.
1 TitleVII

An employer may not “discriminate agat any individual with respect to his

compensation, terms, condii® or privileges of empyment, because of sucl
individual’s race . . . or natnal origin.” 42 U.S.C. 8@0e-2(a)(1). A plaintiff must
establish a prima facie case of discrimioafi offering proof that: (1) “the plaintiff
belongs to a class of persons protected It Mil;” (2) “the plaintiff performed his or
her job satisfactorily;” (3) “the plaintiff $Stered an adverse employment action;” and

“the plaintiffs employer treated the plaintiff differently than a similarly situat
employee who does not belotmthe same protected class as the plain@btnwell v.

Electra Central Credit Union439 F.3d 1018, 102@®th Cir. 2006) (citingMcDonnell

Douglas Corp. v. Greet11l U.S. 792, 802 (1973)). Onttee plaintiff has established :
prima facie case, the defendant must rethé presumption of discrimination by
“articulat[ing] some legitimatenondiscriminatory reason rfdhe employee’s rejection.”
McDonnell Douglas 411 U.S. at 802. If the defesmat provides such evidence, th
McDonnell Douglagpresumption “simply drops out ofdlpicture” and “the trier of fact
proceeds to decide the ultimate question: Wwaeplaintiff has proven ‘that the defendal

intentionally discriminated against [him]' because of his raBé.'Mary’s Honor Center

v. Hicks 509 U.S. 502511 (1993) (quotingTexas Dept. of Community Affairs V.

Burding 450 U.S. 248, 253 (1981))At this point, plaintiffsmust “be afforded a fair
opportunity to show that thelefendant’s] stated reason fimaintiff's] rejection was in

fact pretext.” McDonnell Douglas 411 U.S. at 804. A plaintiff may respond to
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summary judgment motion by “using th#&cDonnell Douglas framework, or
alternatively, may simply produce direct orccimstantial evidence demonstrating that a
discriminatory reason more likely thaot motivated [the defendantMcGinest v. GTE
Service Corp 360 F.3d 1103, 1122 (9@ir. 2004). But “it is noparticularly significant
whether [a plaintiff] relies on thcDonnell Douglaspresumption, or whether he [of
she] relies on direct or circistantial evidence of discriminagointent;” either way, the
plaintiff must produce someevidence suggesting that the defendant’s adverse

employment action was “due in part or wldb discriminatory intent,” and so thg

D

plaintiff must counter the defend&nondiscriminatory explanatiofd. at 1123.

Dr. Williams is an African Americana protected class under Title VII|
Defendants later raise concerns about Dillidkhs’s job performanceén the context of
presenting a nondiscriminatory reason foer rejection. Butfor the purposes of

establishing a prima facie case, defendantsataontest that Dr. Williams was qualified

—t+

for the role of Superintendent and had reeg@ good reviews for many years. Defendants

also do not dispute, for the purposes of thation, that the nonrenewal of Dr. Williams’s

U7

contract was an adverse employment actiBat, Defendants do contest the fourth

element of a prima facie case: that the plHiatemployer treated the plaintiff differently

174

than a similarly situated employee who doesbelong to the sanpotected class as the
plaintiff. Defendants note thahe Board chose a Hisparand an African American as
it

the two finalists to replace Dr. Williams. gender discrimination cases, the Ninth Circd
has permitted plaintiffs to satisfy the ftlurelement by showing that the employee who
replaced the plaintiff lackethe characteristics that led to the discriminatidiiiarimo v.

Aloha Island Air, InG.281 F.3d 1054, 1062 (9th CR002). Dr. Williams was replacec
by a Hispanic individual,Mr. Yslas. Dr. Williams has alleged that the Board
discriminated against her because she waddigganic. Her replacement by a Hispanjc

individual satisfies the fotln element, and Dr. Williambas established a prima faci

(¢

case.
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The burden now shifts to the employer to demonstrate IegitimEte,

nondiscriminatory reasons for the nonrenewhlithe contract. Defendants identify th

following: (1) Dr. Williams's excessive compensation(2) declining student

achievement; (3) declining erdimment; and (4) high employee turnover and low morale.

Defendants provide evidencsupporting all of thesdegitimate reasons, through

depositions of board members and duoeuntation of student enrollment an
achievement. Dr. Williams was ipamore than Superintendenof similar districts were

paid. (Doc. 73, Ex. 25). Somehamwls within the district reeived lower gades from the

0

state during Dr. Williams'’s tenuréd. at Ex. 28. The district served fewer students than at

the start of Dr. Williams’s employmernid. at Ex. 2. Board membketestified that they

were concerned about employ@erale and there is evident®at teacher turnover was

high during Dr. Williams’s employmenid. at Ex. 35. The burdeon Defendants is only
“one of production, not persuasion; @an involve no cradility assessment.”"Reeves
530 U.S. at 142 (quoting§t. Mary’s Honor Center v. Hick609 U.S. 502, 509 (1993))
These reasons constitute legitimate, nsowininatory reasons to terminate D
Williams’s contract; Defendant Banet its burdeof production.

A plaintiff may demonstrate pretext in avways: “(1) directly, by showing that

unlawful discrimination more likely than natotivated the employer; or (2) indirectly,

by showing that the employer’s proffered exgdtion is unworthy ofredence because i

Is internally inconsistentr otherwise not believableEarl v. Nielsen Media Research,

Inc., 658 F.3d 1108, 1112—-19th Cir. 2011).

Plaintiff asserts that comments wemeade by multiple Board members that

t

evidence a preference fblispanics. At a luncheon in late January/ early February 2015,

just prior to Dr. Williams’s non-renewal, MMartinez allegedly discussed the need f

the District to assist its laegHispanic population and to hire more Hispanics. (Doc.

o
83,

Ex. 18, SOF 44). Ms. Sanchez allegedly told Dr. Williams in July 2013 that Mr. Zarora

and Ms. Alvarado had made rmments about wanting to eraf. Williams’s career at
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Alhambra because shwas not Hispanit.ld. In December 2013, Mr. Zamora if
evaluating Dr. Williams, expresséide need for her to hire mokispanics at the district
administrative level and at school locatiotswhich Dr. Williams relied that the best
gualified employees would berbd regardless of race. (D089, Ex. 9, SOF 42, 43).

Dr. Williams asserts that Mr. Zamora angrilydider, very soon afteshe was hired, that

L

he believed that the supeendent should reflect the demographics of the school

district’'s communityld. at Ex. 22. Defendant dismissbese statements as inadmissii
hearsay. But calling something hearsay, aithmore, does not make it so. Statemel
which are offered against apposing party and were madg the opposing party, its
agent, or its employee are not hearsay. Fed. R. Evid. 80L(d}2 Martinez and
Mr. Zamora are both indivicdily named Defendast and thus party opponents. The

were also both members of the Defendahibst board, when the respective commer

were made (Mr. Martinez in early 2015 and Mr. Zamora in 20002013). Ms. Sanchez

Is not an individually namedefendant, but she was a memiof the Defendant schoo
board when she spoke wilits. Williams in July 2013.Defendant presents no argume
that these statements allegedly made byouarboard members are not the statements
a party opponent. Generally, “very little [ ] egitte is necessary to raise a genuine is
of fact regarding an employer’s motive; angication of discriminatory motive . . . may
suffice to raise a question that carnydoe resolved by a fact-finderNMcGinest 360 F.3d
at 1124 (quotingSchnidrig v. Columbia Machine, 1nc80 F.3d 14061409 (9th Cir.

1996)). The statements, viewed in the lighbst favorable tdhe non-mowvig party,

! Defendants assert in the Reply BrigdttiDefendant Alvaradshould be granted
summary judgment on Plaintiff's § 1981 aBdl983 claims for dack of su portmg?
evidence. This argument is regsfor the first time in th&®eply Brief, so the Court will
not consider it. Plaintiff has not had fair opﬁortunlty to respond. Moreover
Dr. Williams testified that shevas told by Ms. Sanc ard ar
an agent of the Defendant 8ol District, that Ms. Alarado made discriminatory
comments.

> To the extent there is a double hegrsssue with regards to Ms. Sanchez
comments to Ms. Williams abbstatements made by MZamora and Ms. Alvarado,
Mr. Zamora and Ms. Alvaradeere also members of the &ad at the time Ms. Sanche
spoke to Ms. Williams.

ez, a meer of the Board and thus
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demonstrate that members of the Board wemrgnizant of and disssing the race of
Dr. Williams compared to the ca of other members of the comnity. It is for a jury to
decide whether these statemesfgsnonstrate discrimination.

Dr. Williams also argues that the &d's reasons for her termination alf
pretextuaf The previous superiahdent was permitted te hired through ESId. at Ex.
3. There is also the factahimmediately after two newembers were elected to th
Board in November 2014, tl&goard unanimously authorizedcontract for Dr. Williams
on January 22, 2015 but rejected the contract on February 19, 2Qh8.ifterim, there
were no changes or new information to thetixt's finances, student achievement,
student enrollmentld. at Ex. 16. But, in combinatiowith the alleged statements g
Board member Martinez at the proximate djnwhere the direct and circumstanti
evidence “consists of more than thkeDonnell Douglagpresumption, a factual questio
will almost always exist with respect @ny claim of a nondiscriminatory reason
McGinest 360 F.3d at 1124 (quotin§ischo-Nownejad v. Merced Community Colle
District, 934 F.2d 1104, 1111 (9th Cir. 1991) @dpated on other grounds)). The jur
must decide whether the District and tBeard members acted with an intent f{
discriminate.

2. Section 1983

In Count IV, Dr. Willilams brings a 8§ 1988laim alleging a violation of the
Fourteenth Amendment by Bmdants’ intentional disanination against Dr. Williams
on the basis of her race. In such a claira,ghaintiff must prove tht the defendant “acteg
in a discriminatory manner and th#tte discrimination was intentional.FDIC v.
Henderson 940 F.2d 465, 471 (9tRir. 1991). A plaintiff mg prove discriminatory
intent with either direct or indirect evidendd. Unlike a Title VII claim, “there is no

specific test than an equal peotion plaintiff is required toneet, and in order to survive

3 Dr. Williams also argues that Defendahts/e abused attorney-client privilege
by claiming that the entirety of certain execatsessions were privileged. If Plaintiff ha
concerns about Defendants’ assertion oivilege, Plaintiff shold have raised a
discovery dispute with the Court.
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a motion for summary judgmehy the defendant, a plaifftmust only produce sufficient
evidence to establish a genuine issueaot s to the defendant’'s motivationkl’” The
“status of the 8§ 1983 claim generally dependshe outcome of the Title VII analysis,
and this Court determined, the Title VIl analysis abovethat Plaintiff has raised g
guestion of fact as to the Defendants’ motivatidds.at 472 n. 14Lowe v. City of
Monrovia, 775 F.2d 998, 10:11 (9th Cir. 1985).
3. Section 1981

Count V alleges that Defendants engagedacial discrimination while making
and enforcing contracts, inofation of § 1981. Section 1981aims are analyzed using
“the same legal principles as those applieah a Title VIl dis@rate treatment case.
Metoyer v. Chassmab04 F.3d 919, 930 {9 Cir. 2007) (quoting-onseca v. Sysco Fooc
Services of Arizona, Inc374 F.3d 840, 850 (9th Cir. 2004Therefore, as the Court ha
noted, the Plaintiff has raised sufficient giimss of fact for the jury to resolve.

B. Retaliation

In Count Ill, Dr. Williams alleges thater termination and nonrenewal of the

contract was retaliation for her actionsofasting discriminatory actions of Boarsq

members. Title VII prohibitemployers from discriminain against an employee wht

has “opposed any practice made an unlawfuployment practice by this subchapter.

42 U.S.C. 8 2000e-3(a). A pranfacie case of relation requires showing: (1) that

employee engaged in a protected activity;t{at the employer subjected the employ
to an adverse employment action; and (3) &haausal link exists between the protect
activity and the adverse actidRay v. Hendersqr217 F.3d 1234, 124@®th Cir. 2000). If

a prima facie case is made out, thikefendant must articulate a legitimats
nondiscriminatory reason for its decision; thére plaintiff bears # burden of showing
the reason is pretext for discriminatiddteiner v. Showboat Operating C@5 F.3d

1459, 1464—65 (& Cir. 1994).

Plaintiff claims that she engaged inmdal protected activities. First, on Decembgr

5, 2013, she sent a letter to the Board emphasizing that the District will not take rag

-9-
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account when making hiring demsis. The letter states thatist sent in response to al
email from Mr. Zamora and findings of h2913 performance evaluation. (Doc. 83, E
30). In that evaluation, Mr. Zamora had indexh that he did not feel the District wal
taking sufficient steps to ensure the eoyeles reflected the demographics of tl
community. Second, Dr. Williamisad a phone conversation wittie District’s attorney
on April 11, 2014. In theanversation, Dr. Williams expssed concern thadr. Zamora
intended to end her employment becausenstsenot a Latina and slwas opposed to his
union activities. Id. Finally, on March 2, 2015, Dr. Mlams spoke at a Board meeting
expressing concern about thedBd's racially motivated desion and goal of obtaining 3
Hispanic administrationd. It is unlawful for an employer ttfail or refuse to hire . . .
any individual . . . because of such indivatls race, color, . . or national origin.” 42
U.S.C. § 2000e-2(a)(1). By opposing the gdld unlawful employment practices of th
Board, namely their racial discrimination lmring, Dr. Williams e@gaged in a protecteg
activity.

Dr. Williams must also establish thaer engagement iprotected activities

resulted in adverse employment actions. \Dilliams alleges that Mr. Zamora gave he

negative comments on her 2014 performanueve after her December 2013 letter ar

April 2014 conversation with the Distti attorney. Dr. Wiliams was placed o

nondisciplinary paid leave on March 26, 20Ehortly after her speech at the Boaf

meeting. Defendants argue that the Decerib&B letter was too far removed temporal

from Dr. Williams’s placemenbn paid leave to show catigs. Defendants also argue

that placement on nondiscipliyapaid leave is not an adge action. Théinth Circuit
“take[s] an expansive vievof the type of actions thatan be considered advers
employment actions.Ray, 217 F.3d at 1241. Therefor@n action is cognizable as a

adverse employment action if it is reasondligly to deter employees from engaging i

protected activity.ld. at 1243. Actions that “turn[ ] otid be inconsequential g[o] to the
issue of damages, not liabilitytfashimoto v. Dalton118 F.3d 671, 676 (9th Cir. 1997).

Causation “may be inferreffom circumstantial evidengesuch as the employer’y

-10 -

—

<

e

y

174

e

—

174




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

knowledge that the plaintiff engaged in @ced activities and the proximity in timé
between the protected action and thegaithy retaliatory employment decisiorYartzoff
v. Thomas 809 F.2d 1371, 1%/(9th Cir. 1987). Viewing th facts in the light most
favorable to the nonmovingarty, Dr. Williams, a jury could find that negativ
performance reviews and placement ondpkeave would deter an employee fror
engaging in protected activit@imilarly, a jury could finccausation due to the proximity
in time particularly with regard to the Mdwr@015 speech. Everssuming that the 2013
and 2014 incidents were toamete to establish causatia@gnsidered in conjunction with
Dr. Williams’ statements at the board meeting2015, theyare sufficient to create ar
issue of fact. It is the jury’sole to determine credibilitand weigh the facts to decids
whether the Board acted withretaliatory intent.

C. Breach of Contract

Three of Plaintiff's claims involve a caatctual component: breach of contract
Count VI, breach of covenamf good faith and fair déiag in Count VIII, and the
deprivation of Fourteenth Amendmentghts by terminating a valid employmern

agreement in Count IV.

A4

1%

U

n

—t+

A plaintiff must show that an enforcealdontract exists, that it was breached, and

that the plaintiff suffered damages to sustain a breach of contract &aaham v.

Asbury 540 P.2d 656, 657 (Ariz1975). An enforceable atract requires an offer,
acceptance, consideration, andfisiently specific termsRogus v. Lords804 P.2d 133,
135 (Ariz. Ct. App. 1991). An “attempt to aqmt on terms materially different from thg
original offer constitutes a coumteffer, which rejects the offer.Clark v. Compania
Ganadera de Cananea, S.AR85 P.2d 691, 697 (1963). Riaif argues that the January
22, 2015 Board meeting resulted in an ecdable contract between Plaintiff and th
District for the 2015-2016ear. The Board members unanumsty voted to authorize a
one-year contract for the opming year. Dr. Williams asde that she accepted th
contract in an executive session of the Boaeeting. (Doc. 83, Ex. 22, p. 130) (“I ha

accepted the offer of the one-year contracit least two Board members, Mr. Lope

-11 -
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Falk and Ms. O’Neil Frantz, testified th#éhey believed Dr. Wiams accepted the
contract offer.ld. at Ex. 5, p. 80; Ex. 1, p. 63, 723: The District’s attorney emailedg
Dr. Williams’s attorney a writte contract on January 23, 201/8. at Ex. 31.Upon
receiving the contract, Dr. Williams’s attornelyscussed with the District’s attorne
about the possibility of hiringpr. Williams throughESI. The District claims that thesg
further negotiations amounted to a counteroffdr.at Ex. 3. Dr. Williams’s attorney
disputes this and claims that the District was informed thaiMdiams would accept the
contract regardless of whethereskas hired through ESI or ntd. at Ex. 29. Whether &
provision providing for being hired through EBI a materially different term is alsc
disputed. Dr. Williams asserts that employmigmough ESI is common and, if anything
would lead to cost savings for the Distrilct. at Ex. 1, pp. 98-9%x. 14. The District,
however, counters that many Board membegsnhiring through ESI as double dippin
and as sufficiently different terms. (Doc.,7xs. 10, 15, 16). Thugjuestions of fact
exist as to whether an femceable contract existsThe parties dispute whethe
Dr. Williams accepted the contract during the@xive sessions de Board meeting on
January 22, 2015. Thearties further dispute whether the subsequent discussions 3
ESI constitute a counteroffer, arglection of the initial offer.

Even if a contract was formed, the Distrargues that it is unenforceable becay
no written document was signedhe District argues that this violates the Arizor
Employment Protection Act (EPA) and theatbte of Frauds. Dr. Williams argues th:
the written minutes of the January 22, 201@Blomeeting, signedly the Board president
and the Board clerk, qualify as a wnitedocument. The Bodr minutes state:
“Mrs. Alvarado moved and Mr€’Neil Frantz seconded théte an [sic] additional one

year contract will be auth@ed and has been negotiatedtfog Superintendent, with ar

increase of 5% only to the performancesdxh pay. The motion passed unanimously.

(Doc. 83, Ex. 12). The Board minutes conttie “specified duratio of time” of the
employment relationship and the “writing [Wasigned by the party to be charged
A.R.S. §23-1501(2); 8§ 44-101(5). Defendafto argues that legal action may not

-12 -
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taken in an executive sessionaoBoard meeting; rather, Arizona law requires that pul
votes be taken before legattion binds the public bodyd. at § 38-431.03(D). But
Defendant overlooks the fact that the Boaaled later the same night to approve tl
contract. Were a jury to find that there sva contract formed, Dendant provides no
explanation as to why the offeacceptance, and considepatiwould not alsde present
at the time of the public Board vote.

If the jury were to findthat an enforceable contrastas created, then Plaintiff

could bring a claim for breach of the impliedvenant of good faith and fair dealing.

Similarly, Plaintiff could also bring a @m under § 1983 for a Fourteenth Amendme
violation stemming from the termination oktlcontract. The Court denies the motion f
summary judgment on @ats VI, VII, and IV.

D.  Wrongful Termination

Count VIl alleges that Plaintiff was wrongfy terminated inviolation of A.R.S.
§ 23-1501. An employee has the right to grantort for wrongful termination where th¢
employee was terminated afeefdisclosure by the employée a reasonable manner tha
the employee has information or a reasonabliefld@at the employer, or an employee (
the employer, has violated, is violatingweitl violate the Constitubn of Arizona or the
statutes of this stateld. at § 23-1501(3)(c)(ii)). The disclosure must be made to “
employer or a representative of the employbo the employee reasonably believes is
a managerial or supervisory om and has the authority tavestigate the information
provided bythe employee.ld. Therefore, Plaintiff must &blish that: (1) she believed
another employee was violating state law) §he disclosed this information to he
employer; and (3) “she was terminatbdcause of the first two step$evit v. First
Advantage Tax Consulting Services, LIN®. 10-cv-1653-PHX-DGCDoc. 123, at *2
(D. Ariz. filed April 12, 2012). Dr. Willians sent a letter to Dr. Doug Virgil, thg
District's Superintendent for Business Sees, disclosing her reasonable belief th
Mr. Zamora’s union affiliations and activieviolated state law. (Doc. 83, Ex. 3(

Attachment C). However, Dr. Williams pralgs no evidence that any Board memb
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was aware that this disclosure was made,thedetter was addressed only to Dr. Virgi
If Dr. Williams cannot show thathe Board, which is in chge of hiring or firing the
Superintendent, knew of her disclosfirthen Dr. Williams canot show that she wag
terminated as a result of hdisclosure. Dr. Williams bearke burden ofproof on the
issue of causation at trial, and has “failledjtake a showing sufficient to establish th
existence of an elemeassential to [her] caseCelotex 477 U.S. at 323. Therefore, th
Court grants summaijudgment to Defendds on Count VII.
CONCLUSION
Questions of fact exist as to whether Wfilliams was subject to discrimination ir
her employment and whether she was retaliated againseporting such concerns
Questions of fact also exist as to whetlaecontract was creatddr the 2015-2016
school year. These claims siube decided by a jury. Phiff's wrongful termination
claim under state law, however, fails to make a sufficient showing that would allg
jury to find for the Plaitiff on that claim. The Courgrants summary judgment tc
Defendants only on Count VII.
IT IS THEREFORE ORDERED that the Motion forSummary Judgment off
Defendants Alhambra School District No., @8obert Zamora, Ray Martinez, and Ma
Alvarado (Doc. 72) igranted in part and denied in part.
Dated this 29th day of June, 2018.
~ )
_949. MVHM Ll

Honorable G. Murna Snow
United States District Jue

* This is different than th&itle VI retaliation claims. There, the Board membe
were aware of Dr. Williams’s charges of racial discrimination.
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