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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Frank A. Perrinogt al ., No. CV-16-00512-PHX-JJT
Plaintiffs, ORDER

V.

Atrium Medical Corporation,

Defendanh

At issue is Defendant Atrium Medic@lorporation’s Motion tdismiss (Doc. 6),
to which Plaintiffs Fank A. and Yeseria Péno filed a Response (Doc. 9) and Defendd
filed a Reply (Doc. 16). Defendant asks theuf@do dismiss this action because, in
prior action in this DistrictCase No. CV-15-00520-PHX-SPU,S. District Judge Logan

dismissed Plaintiffs’ claims with prejudice and,any event, Plaintiffs’ claims are time

barred. (Doc. 6.)

In the prior action, Plaintiffs and Defemdgointly filed a Cetificate of Conferral
stating that Defendant agreed no file a Motion to Dismissral Plaintiffs agreed to file
an Amended Complaint to address the agreed-upon defettsinrComplaint by a date
to be set forth by the Court. (Case.N&V/-15-00520-PHX-SPL, Do 18.) Judge Logan
ordered Plaintiffs to file the Amended Colaipt by August 4, 20150r “show cause in
writing why this action shoulchot be dismissed for failureo prosecute within such
time.” (Case No. CV-15-00520HX-SPL, Doc. 19.) When Pldiiffs filed nothing by the
deadline, Judge Logan found they failed to demonstmdue the case should not bg
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dismissed for failure to prosecute and ordéthdt this action is dismissed.” (Case N
CV-15-00520-PHX-SPL, Doc. 23.)

By the plain language of ¢hfilings in the prior actio, Judge Logan’s dismissal

was not based on a voluntary dissal of the action by Plaiffs under Federal Rule of
Civil Procedure 41(a), as they now urge. éast, Plaintiffs were nder an Order of the
Court to either file an Amended Complaint, as they hgreed, or show cause by
specific date why the action should not diemissed for failure tgrosecute. Judge
Logan’s ultimate dismissal—&red six months before Paiffs brought the present
action—was under Federal Rule @ivil Procedure 41(b), wbh contemplates instance

when a plaintiff “fails to prosecute or toroply with theg rules or a court order.” The

Rule continues, “[u]nless the dismissal ordg¢ates otherwise, a dismissal under thi

subdivision (b) and any dismissal not under thig . . . operates as an adjudication {
the merits.” Fed. R. Civ. P. 41(b). Becausglge Logan’s dismissal Order did not stg
that the dismissal was withoytrejudice, it wasan adjudication on the merits, an
Plaintiffs may not now brig the same action again.

IT IS THEREFORE ORDERED gréang Defendant Atrium Medical
Corporation’s Motion to Dismiss (Doc. 6).

IT IS FURTHER ORDERED decting the Clerk of Coutb terminate this action.

Dated this 7 day of June, 2016. ~

Hongrable nTJ._Tuchl
United Stat®$ District Jue
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