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6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 Bryan Hunton, No. CV-16-00539-PHX-DLR
10 Plaintiff, ORDER
11 w.
12| American Zurich Insurance Company,
13 Defendan
14
15
16 After a jury found in favor of Plaintifind against Defendant, the parties reached a
17| settlement and stipulated to tdismissal of this action witprejudice. (Docs. 356, 362
18| 365.) Plaintiff then filed a Mwon to Unseal Trial Exhibitsvhich the Court construed as
19| a motion challenging Defendantiesignation of certain triakkéibits as confidential and
20|l seeking relief from the Protective Order’s reesion on the disclosure of confidential
21| information produced during discovery. (Do866, 369.) So consted, the Court granted
22| Plaintiff's motion on Decemdr 4, 2018. (Doc. 369.)
23 On December 28, 2018, Defendant noticeaeal of the Court’s order. Several
24| days later, Defendant moved to stay the atftef the Court's December 4, 2018 order
25| pending resolution of its appeafDoc. 372.) In the altertime, Defendant asks that the
26! Court temporarily stay its order for a periol7 days to allow Defendant time to seek|a
27| stay from the Ninth Circuit. (Bc. 380 at4.) The motion taastis fully briefed and suitable
28| for resolution without oral argument. (Doc379, 380.) For the following reasons,
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Defendant’s motion to stay the Court’s orderidgithe pendency of the appeal is denigd,
but its alternative requestrfa 7-day stay is granted.
|. Legal Standard

A stay is a matter of disdren, not a matter of rightLair v. Bullock, 697 F.3d 1200,
1203 (9th Cir. 2012). Wdn deciding whether to grant stay, the Court balances four factors:
(1) the likelihood that the avant will succeed on appeal;) @hether the movant will be
irreparably injured without a &y; (3) whether a stay will substantially harm others; gnd

(4) whether a stay serves the public interédt. The movant has the burden of showing
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that circumstances justify a stald.
II. Discussion
At the outset, the last two factors do m&igh against a stay. A stay merely woul|d
delay disclosure of the documents at é&ssand a relatively modest delay would npt
substantially harm Plaintiff or éhpublic. With thasaid, the Court finds that a stay is not
warranted because Defendaas not carried its burdem the first two factors.
A. Likelihood of Successon the Merits

~—+

Perhaps counterintuitively,eiphrase “likelihood of sacess on the merits” does nd

mean that the movant is more likehan not to prevail on appedt. at 1204. Instead, the

movant must at a minimum show that it hadsabstantial case for relief on the merits
Id.

The Court granted Plaintiff's motion iprarily because Defendant waived the
confidentiality of the exhibits assue by not objecting to theinsealed admission at trial,.
(Doc. 369 at 7)seeInreBard IVC Filters Prods. Liab. Litig., No. MDL 15-02641-PHX-
DGC, 2019 WL 186644, at *2-4 (D. Ariz. Jait4, 2019) (explaining that trial exhibits|,

regardless of whether they appear on the pulolaket or are openly sjplayed or discussec

in court, become judicial records subject te gublic’s right of access by virtue of thel;
admission at trial, and that the unsealed adion of exhibits that otherwise might b
covered by a protective order waivesclsuconfidentiality protections). Assuming

Defendant had not waived confidentialitthe Court alternatively concluded that
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compelling reasons did not justify odentiality. (Doc. 369 at 7-8.)

In arguing for a stay, Defendant primagintends that the Court lacked jurisdictig
to consider Plaintiff's motion after the pias stipulated to disissal with prejudicé.
Defendant relies on out-of-circuit authorityr fthe proposition, perhaps most explicitl
stated inMcCall-Bey v. Franzen, 777 F.2d 1178, 1185 (7tRir. 1985), that “[a]n
unconditional dismissal termiresd federal jurisdiction excefor the limited purpose of
reopening and setting aside fnelgment of dismissal withithe scope allowed by Rule

60(b).” Stated differently, Defendant arguleat, once the Court &ared an unconditional

dismissal of this action, it “no longer retaingdisdiction to hear Plaintiff's dispute ovef

confidentiality, merely bcause the Court had jurisdiction otiee case thawvas settled.”
(Doc. 380 at 2.)

Contrary to Defendant’s argument and in casitto the casesrilies on, the Court
did not assert jurisdiction over the cormdidiality dispute simply because it once ha
jurisdiction over the merits of ¢éhcase itself. Rather, the Cbaoncluded that it retained
jurisdiction over the anfidentiality dispute because theries had explicitly agreed tha
the Protective Order would survive the finaintnation of the lawsuit and that the Cou
would “retain jurisdiction to resolve anysgiute concerning the use of the docume
protected under,” the Protecti@der.” (Doc. 369 at 6; On 36 1 24-25.) The parties
agreed that the Court would retgurisdiction over these tygeof disputes even after thg
final termination of the lawst and nothing in the authorigsecited by Defendd suggests
that such an agreement wolblécome null simply becauseettawsuit termiated through
a settlement and stipulation of dismissal.

Defendant also argues that Plaintiff wealv his right to challenge Defendant’

confidentiality designations becsaiparagraph 9 of the Protective Order allows partie

~ 1 Defendant also states that it “objectsti@ Court’s reformation of Plaintiff's
motion to achieve a purpose it was not crafteddoomplish.” (Doc. 372 at 3 n.1.) Thi

objection is not well-taken. Regardless of ldleel Plaintiff attached to his motion, it i$

amply clear from the briefing that Plaintiff was,fact, seeking perission to disseminate
documents designated by Defendastconfidential in a manner that otherwise would
inconsistent with the Protective Order. Defant does not hasereasonable probability
_ctJf persuading the Nint@ircuit that that Court erred byetting Plaintiff’'s motion for what
it was.
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challenge confidentiality designations “duringsthtigation,” and Plaatiff waited until the
litigation ended before raisingshconfidentiality objectionsDefendant contends that th
Court misread and misapplied the Protectyeler when it entertained and sustaing
Plaintiff's objectionsdespite their timing.

Although this argument has more teeth tRsiendant’s jurisdiction challenge, i
also has its problems, the most glaring of Wwhgthat Defendant dinot clearly raise or
develop this argument in its response apposition to Plaintiff's original motion.
Defendant argued that the Court lackedspliction because the case had since bg
terminated through a stipulatdémissal. Defendant also asglthat Plaintiff waived his
confidentiality objections because earlier had stipulated to allowing some of th
documents at issue to be filed under gaatonjunction withthe summary judgment
briefing. But Defendant did n@trgue that Plaintiff waivetlis confidentiality objections
because paragraph 9 of thetective Order requires these etfjons to be raised during
the litigation, not after.

Lastly, Defendant argues that compellinggons justify maintaiimg confidentiality
because the documents at issamtain trade secrets. Theubpreviously considered anc
rejected this argument. Moreover, even & ttocuments at issue caint trade secrets, the
Court’s order principally rested on its conclusthat Defenda had waived confidentiality
by allowing the documents to Ipeiblicly admitted intoevidence at trial. The weight of

authority supports the Courtt®nclusion on this pointSee In re Bard IVC Filters Prods.
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Liab. Litig., 2019 WL 186644, at *2-4 (collecting &8. For these reasons, the Court finds

Defendant has not carried its burdentloa likelihood of success prong.

B. IrreparableHarm

Defendant argues that itp@eal effectively will be mot without a stay of the
Court’s order because the documents it wishésép confidential will be disclosed to th
public in the meantime. Had Defendant mexpeditiously movedor a stay, the Court
would agree. But Defendant ited until nearly a month aftéine Court issued its order tc

move for a stay. During that time, Plafhtilisclosed the documents at issue to anotl
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attorney who, in turmhas shared the documenitgh an expert witngs in a different case
The proverbial cat is already toof the bag. Although thedtirt could issue a stay that
prevents Plaintiff from disclosg these documents tthers going fonard, it is not clear
how the Court can undo thesdlosures that already hawecurred. TheCourt therefore
finds that Defendant W not be irreparably hared in the absence afstay because, even
with a stay, the harm Defenaafears has already occurred.
[I. Conclusion

For these reasons, the Court finds thatg pending appeal is not warranted. The
Court will, however, grant Defelant’s alternative requestrfa temporary 7-day stay tq
allow time for Defendant to seekstay from the Ninth Circuit directly.

IT IS ORDERED that Defendant’s motion to stay (Doc. 372]GRANTED IN

PART and DENIED IN PART as follows:

1. Defendant's motion to @&y the Court's December 2018 order during the
pendency of the appealENIED.

2. Defendant’s alternative ntion for a 7-day stay iISRANTED. The Court’s
December 4, 2018 der (Doc. 369) iSTAYED for a period of7 days from the
date of this order. During that time aRitiff shall not disclse the documents at
iIssue to anyone not authorized undexr Brotective Order teiew them. This
temporary stay will expire aomatically, witho further order of the Court, 7
days from the date of this order.

Dated this 30th day of January, 2019.
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