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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Armand Andreozzi, No. CV-16-00562-PHX-DGC
Petitioner, ORDER
V.

Kathryn Tracy,
Regpondent.

On February 29, 2016, tfx@ner Armand Andreozzi file a pro se petition for writ
of habeas corpus pursuant28 U.S.C. § 2241. Doc. 1The Court referred the petitior
to Magistrate Judge Bridget Bade. Doc. 4 at 3. On Ju8y 2016, Judge Bade issued
report and a recommendation that the Calety the petition (“R&R”). Doc. 16.
Petitioner filed pro se objections to the R&Doc. 19), and Respdent Kathryn Tracy
filed a response (Doc. 22). Fthe reasons set forth below, the Court will accept Jug
Bade’s recommendation that the Petitiordeaied, but on a different basis.
l. Background.

Judge Bade provided the following nsmary of Petitioner’'s convictions anc
habeas corpus petition:

A. June 12, 1998 Court-Matrtial

On June 12, 1998, a panel of offiseand enlisted members sitting as a
eneral court-martial at Fort Cars@plorado convicted Petitioner of rape,
orcible sodomy, assault, burglary, kidnapping, and solicitation of another
to assist in escape from pretriabndinement, in violation of several
provisions of the Uniform Code of Military Justice fUCMJ). Petitioner was
sentenced to reduction in rank, forfeiture of all pay and allowances,
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Doc. 16 at 2-4 (footnogeand citations omitted).

violation of 10 U.S.C. 8§ 812yhich prohibits the confinement of members of the arm

services in close associationtvenemy prisoners or other fgge nationals. Do. 1 at 1.

confinement for twenty-sen O?/ears, and a dishoe discharge. The
convening authority _aﬂprove the samte except for thorfeiture of pay
and allowances, which was waived gugint to Article 58b of the UCMJ
and paid to Petitioner’s spouse.

Petitioner, through counsedppealed his conviction to the United States
Army Court of Criminal Appeals (BCA). November 4, 2004, the ACCA
affirmed the “findings ofjuilty and the sentence . . .." Petitioner then filed
a “petition for grant of re@w” of the ACCA'’s decigin in the United States
Court of Appeals for the Armed Forc6SAAF). On Octber 4, 2005, the
CAAF denied Petitioner'sequest for review.

B. November 13, 1998 Court-Matrtial

On November 13, 1998, Petitioner Pied guilty to charges in a second
court-martial and was founduilty of desertion,escaping confinement,
larceny, wrongful appropriation of itary property, assat, kidnapping,

and unlawfully carrying a concealegeapon. On November 13, 1998,
Petitioner was sentenced to confinement for fifteen years and a
dishonorable discharge. On Apd4, 1999, the cavening authority
approved the sentence. Petitioner, throcgimsel, appealad the ACCA.

On October 19, 2001, the ACCA affied the November 13, 1998 findings

of %untx and the sentence. Petitioriged a “petition forgrant of review”

of the ACCA's decision in the CAAFOn May 7, 2002, the CAAF denied
Petitioner’s request for review.

C. Dishonorable Discharge and Transfer to BOP

Following Petitioner’s a%)eals, on Dedaen 6, 2005, he was dishonorably
discharged from the U.S. Army. Ikmccordance with a Memorandum of
Agreement (MOA) between the U.&my and the BOP, Petitioner was
transferred to the BO& January 17, 2006.

D. Habeas Corpus Proceeding in the ACCA

In January 2016, Petitioner filed a petrtifor writ of habeas corpus with
the ACCA challen%mg his detentionithin BOP. Petitioner asserted that,
although he was “housed” by BORe was in the custody of the armed
forces serving a sentence imposed pan$ to a court-martial. He argued
that because he remained in the legyestody of the armed forces, he was
entitled to habeas corpus relief becduseavas being confed in immediate
association with foreign nationals inolation of 10 US.C. § 812. On
February 2, 2016, the ACCA died relief. Petitioner requested
reconsideration en banc, which wenied on February 26, 2016.

The Petition and the R&R.

Petitioner again argues that he has beenfined with forggn nationals in

ed



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

As a remedy, he seeks five days’ credithts sentence for ewerday his custody has
violated § 812. Id. at 9. He also argues thatetirmy Court of Criminal Appeals
(“ACCA") arbitrarily denied higpetition for habeas corpus relidfd. at 5.

Judge Bade found that the “full and faionsideration” standard applies to th
Court’s collateral review of the ACCA'’s dml of Petitioner’s halas corpus petitionld.
She concluded that federabwrts should defer to militargourts when reviewing the
merits of court-martial proceedings and angidary matters that hee been considered
and decided by itary courts. Id. at 6. She also determin#tat the ACCA'’s denial of
Petitioner's habeas petition caitisted full and fair considation because Petitioner fully
briefed and argued his claim before the ACCidge Bade found thdtan issue is fully
briefed before a military court, even ansmary denial by that court constitutes full ar
fair consideration.ld. at 5.

Judge Bade also found that Petitiotrs provided no factl support for the
alleged violation of 812. As a result, she found tHdtitioner’s claim should be denie
even if considerede novo. Id. at 9. Further, Judge Badenied Petitioner's motion tg
strike documents relating tis court-marital proceedingénding that they provided
important context for this caséd. at 2.

[ll.  Petitioner's Objections.

Petitioner first objects to the denial of his Rule 12(f) motiosttidke “all matters
pertaining to Petfitioners court martiaproceedings], appeal, discharge, at
confinement”. Doc. 14 at 2. Accordirtg Petitioner, those matters are “outside t
scope of the issues raised in this action.”cDIf at 1. Next, Petitioner argues that t
full and fair consideration standard does apply to collateral review of his clain
because he does not challenge the meritsiofcourt-martial proceedings or a matts
ancillary to those proceedingsd. at 2-5. He asserts, in tldternative, that even if the
standard applies, it was not met in his case. at 5-7. Finally, Petitioner objects tq
Judge Bade’s finding on the merits of his mlaagain asserting that he is being confin

with foreign nationals in violation of 8 812The Court will review Petitioner’s specific
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objections de novo.See 28 U.S.C. 8§ 636(b)(1)Jnited Sates v. Reyna-Tapia, 328 F.3d
1114, 1121 (9tiCir. 2003).
IV. Analysis.

A. Motion to Strike.

Under Rule 12(f), the court may “strike fnoa pleading an insufficient defense (¢
any redundant, immaterial, impertinent, or rstalous matter.” FedR. Civ. P. 12(f).
Motions to strike are generally disfavoradd “should not be granted unless it is cle
that the matter to be stricken could havepogsible bearing on treibject matter of the
litigation.” Johnson v. Cal. Medical Facility Health Servs., 2015 WL 4508734, at *6
(E.D. Cal. July24, 2015).

Petitioner argues that Respondengdeadings, which contain records (¢
Petitioner's charges, sentencing, appeal, hdisge, and confinement, are “immateris
impertinent, and are an insufficient defensdfte issues raised ithe petition and fall
squarely within the parameters of Rule 12(fp®stricken.” Doc. 19 at 1. Judge Bag
found that the recordgsrovide context for Petitioner’'s ctai Doc. 16 at 2. The Courf
agrees. Petitioner’'s claims concern his statibin the military, the adequacy of the
consideration his claims recen in military court, and theature of his current claim
under 8 812. The records aréek@nt to Petitioner’s claims.

B. Habeas Claim.

Petitioner filed a petition for habeawlief under 28 U.&. §2241. The
government did not assert that this wasmaproper form of relief, and Judge Bade ded
with his claim as a habeas petition. Theu@@oncludes, howevgethat Petitioner seeks
relief that cannot be obtaed through a habeas petition.

There are “well-recognizedboundaries between habeesrpus and civil rights
claims.” Glaus v. Anderson, 408 F.3d 382, 385 (7th Ci2005). As the Supreme Cour
has made clear, habeas claims are proper when an individual is challenging thé
validity or duration of his confinemen®reiser v. Rodriguez, 411 U.S. 475 (1973), 498:
99. The Ninth Circuit haschoed this distinction:
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Suits challenging the vality of the prisoner’s @ntinued incarceration lie
within the heart of habeas corpwshereas a 8§ 1983 action is a proper
remedy for a . .. prisoner who is making a constitutional challenge to the
conditions of his prison life, but not tbe fact or length of his custody.

Ramirez v. Galaza, 334 F.3d 850, 856 (9th Cir. 200@nternal citations omitted). In a
recenten banc decision, the Ninth Cirgt confirmed that caseshallenging conditions of
confinement, rather than thact or duration of confinemerdannot be brought as habeag
claims. Nettlesv. Grounds, --- F.3d ---, No. 12-16935, 20ML 4072465, at9 (9th Cir.
July 26, 2016) (“Because success on NettleEsns would not neasarily lead to his
iImmediate or earlier release from confinemeeitles’s claim doesot fall within ‘the
core of habeas corpus,” and he musteadtbring his claim under § 1983.”) (citatio
omitted).

In Glaus, a federal prisoner filed a habepstition alleging aviolation of his
Eighth Amendment rights basea prison officials’ indifferene to his need for medica
treatment, and requested transfer to a prisedical facility or release from custody t
obtain treatment. 408 F.3d at 384. T&eventh Circuit upheld the district court’
dismissal of the petition, notindpat it “was really a classi‘conditions of confinement’
claim” which should be brouglais a civil rights actionld. at 386;see also Wiley v. Holt,
42 F. App’x 399,400 (10th Cir. 2002)"A habeas corpus proceeding attacks the fact
duration of a prisoner’'s confinement anclse the remedy of immediate release of
shortened period of canement. In contrast, a civilgits action attacks the condition
of the prisoner’s confinement.”) (internal citation omitted).

Here, Petitioner does not challenge the wglidr duration of hé confinement. He
challenges a condition of his confinementbeing housed with foreign nationals
Doc. 19. The fact that petiner asks for a remedy that wdwdhorten his sentence doe
not change the underlying nature of lwlaim. Doc. 1. The petitioner @Blaus also
sought early release, but the court held tfedeas corpus was ribe proper avenue fof
his claim. 408 F.3d at 384Glaus noted that release was not an available remedy fo

Eighth Amendment deliberate indifference gilai Similarly, Petitioner has presented 1
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authority to suggest that a reduced sentaacan appropriate remedy for violation @
§ 812.

A court may recharacterize an impropddbeled habeas pett as a civil rights
claim, and deal with it as recharacterize®ee Nelson v. Campbell, 541 U.S. 637, 647
(2004); Glaus, 408 F.3d at 388\eaver v. Sanders, No. CV 13-3269-MO JPR, 2013
WL 2147806, at *2 (C.D. Cal. Mal6, 2013). But the court i@Glaus recognized several
factors that recommend cautitwefore recharacterizing a halsepetition. 408 F.3d at
388. These include discrepancies in thetifieation of the defenda, the nature of the
relief sought, relevant exhaustion requirementsifiog, and the amount of the filing fee
Id. Here, as irGlaus, the warden has been named asréspondent and may not be tf
correct or exclusive defendant in a civil rightsi@t. It does not aggar that the decision
to house Petitioner in the Bureau of Prisaves the Warden’s. Petitioner may need
seek relief against the Departmenttloé Army or the Bureau of Prison&ee Moore v.
Pemberton, 110 F.3d 22, 23-24 (7@ir. 1997) (“The right reggndent in a § 2254 actior
is the warden of the prison; the right dedants in a 8 1983 suit are the persons wh
wrongful acts harmed the plaintiff (and therden is rarely a proper defendant, becau
he is not vicariously liabléor subordinatésacts).”).

In addition, because Petitioner is compiagnabout where he has been housed
federal officials, his civil rights claimmay need to be brought undeBivens v. Sx
Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971), if it can
be maintained under thBivens doctrine. As the Seventh Circuit noted Glaus,
however, “federal psoners suing undeBivens may sue relevant officials in thei
individual capacity only. Irhis instance, Glaus’suit against the waed appears to be
an action against the waadl in his official capacity.” 408.3d at 389. The same is tru
of Petitioner’s claim.

Considering the nature of Petitioner's allegationsthe Court declines to
recharacterize Petitioner's complaint as dl aights suit. TheCourt instead will deny

the petition without prejudice so Petitioner caonsider pursuing his claim as a civ
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rights action. This comports with the recognitiorGlaus that recharacterization shoulg
occur only “in a narrowset of circumstances.ld. at 388;see also Nettles, 2016 WL
4072465, at *9-10 (discussir@jaus favorably)?

The Court expresses no view on whetRetitioner can plead qrevail on a civil

rights claim.

IT 1S ORDERED

1. The Petition for writ of Haeas corpus (Doc. 1) tenied without prejudice.

2. The Clerk of the Court is directedteyminate this action.

3. A certificate of appealability denied because the Court concludes that t
Petition plainly cannobe pursued as l@abeas action aritie Court should
not recharacterize it as a civil rightsich. The Court does not believe th:
reasonable jurists would disagree, particularly in light of the Ninth Circu
recent decision ilNettles, 2016 WL 4072465.

Dated this 3rd daof October, 2016.

Nalb Gttt

David G. Campbell
United States District Judge

! Judge Bade concluded tHagtitioner's claim fails on the merits because he |

not shown that he has been confined in “irdrate association” with foreign nationals.

Doc. 16 at 8-9. The Court mges with this analysis und@ 812, and would affirm on the
merits were it not for the fathat Judge Bade’s decisionbdased on petitioner’s failure tg
ﬁroduce evidence in thsase. Because the Court has cometuthat this case should ng
ave proceeded under the bab statute, and should berdissed without prejudice tg
allow a possible civil rights action, the Coalso concludes that it should not dismiss ¢
the merits due to a failure fwroduce evidence in thisqueeding. If Petitioner can mak
out a viable civil rights claim, he may be abidhat case to produce the evidence lacki
here. Nor will the Court atiept to resolve the governmé&targument that § 812 doe
not aﬁply_to Petitioner becaube has been dishonoraldyscharged frm the military
and thus is no longer a “membeafrthe armed forces.” Doc. 22 at 4. The Court wot
address this issue If it recharacterized #ugon and retained jwdliction, but concludes
that it should not engage in further merits g8l given its lack of jurisdiction over thig
action as a habeas petition.
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