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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Pamela Julian, No. CV-16-00576-PHX-ROS
Plaintiff, ORDER
V.

Swift Transportation Company
Incorporated, et al.,

Defendants.

Plaintiffs are a group @pproximately 10,000 truck devs who worked as “traine€
drivers” for Defendant Swift Traportation Co. of Arizona, LLCPlaintiffs were not paid
for attending the first day of a mandatory thdasrorientation nor were they paid for mar
hours during a behind-the-wheel trainingipd. Swift seeks summary judgment th;
Plaintiffs were not entitled tpay for the first day of orieation. Both parties seek
summary judgment regarding Plaintiffs’ unpawurs during the behind-the-wheel trainin
period.

BACKGROUND

The parties have filed cross-motions $ommary judgment, requiring the facts |
viewed in different wayslepending on which motias being evaluatedSee Fair Hous.
Council of Riverside Cty., Inc. v. Riverside T@49 F.3d 1132, 1138th Cir. 2001). Only
Swift moved for summary judgment regarding tiirst day of orierdtion, meaning the
facts regarding that issue mums viewed in the light most ¥arable to Plaintiffs. Both

parties moved for summary judgment regagdine alleged unpaid hours during behin

sportation Incorporated et al Doc. 207
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the-wheel training, requiring the Court view tlaets relevant to that issue in the light mo
favorable to each party, depending on whiabtion is being assessed. Fortunately, mg
background facts are undisputed. Thereforefalowing represents the undisputed fac
unless otherwise noted.

Swift “provides long-haul transportatiaervices . . . throdgut the continental
United States and Canada.” (Doc. 26 at8Wift operates at lead8,000 trucks and has
at least 14,000 drivers. (Doc. 868); (Doc. 193 a@2). To ensure an adequate supply
qualified drivers, Swift maintaina large driver training program.At any given time,
Swift has more than 1,000 individuals partatipg in its driver taining program. (Doc.
157 at 9).

In general, Swift's driver training prograoonsists of three parts. First, traine¢

attend a three-day orientation at one of Swifesminals.” During thabrientation trainees
learn about Swift and what is gcted of them as driver§Doc. 192-5 at 5). Second
trainees spend four to six weeks in “behthd-wheel training with an assigned ment
hauling and delivering freight as part of a twovdr team.” (Doc. 19At 6). Third, after
completing the behind-the-wheehining period, trainees talewritten test, performance
test, and road test. (Doc. 157-2 at 3). Ifttagnees complete the orientation, behind-th
wheel training, and pass the &dhey are entitled to work aslo drivers. The presen
suit focuses on aspects of the oradion and behind-the-wheel training.

A. Three Days of Orientation

At the time Plaintiffs apped to work for Swift, most applications were submitte
online. (Doc. 157-2 at 2). Once Swift recaivan application, tonducted a preliminary
review and “[i]f the application [was] approveédwift contacted the individual and tolc
him to report to a Swift termindbr three days of orientation(Doc. 157-2 at 2). Swift has

not explained what it meant for an applicatiorbe “approved” buSwift is adamant that

! Individuals who wish to become truck drisenust obtain a commercial driver’s licens
That requires attending a training progrand zf)assm state-mandated tests. This ¢
does not involve that type ofining program. Instead, thegase involves Swift's training
program for individuals who already possesmmercial driver’s license but have les
than three months of driving exjence. (Doc. 161-1 at 7).
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it did not mean the applicant dhdoeen “hired” at that pointRather, Swift contends the
preliminary “approval” merely indicated the digpnt should appear at a terminal for mo
processing and possible hiring.is undisputed, however,dahthe preliminary “approval”
often meant Swift had confirmed the &pant possessed somef the required

gualifications to work as a driver.

Once an individual was “approved,” Swaient the individual an email containin

“the details about the orientah.” (Doc. 192-1 at 23, 34). Aexample of that email shows

Swift promised to reimburse the individual toavel to the orientation’s location and thd
Swift would pay for his hotel room and providdunch each day of the orientation. TH

individual was directed to bring his Cla&€Commercial Driver’'s Léenses, pen and pape

medical examination reports, and his Social 8gcCard. (Doc. 192-1 at 34). The ema|

stressed the individual shouddng “clothing—enough for 7-1days” and to “[b]e prepared
to leave from orientation for up to 6 weeks ti@ning with mentor!!” (Doc. 192-1 at 34).
The email also warned the indiwial that if Swift discovered “alcohol/drugs” or “a persd
of the opposite sex” in his hotedom, the individual would beérminatedand sent home
immediately.” (Doc. 192-1 at 34) (emphasis added).

The email did not state whether the indual would be compensated for attendir
the orientation. During depositis, some plaintiffs stated thelyd not expect to be paid
But other plaintiffs have sultted declarations stating they were told by Swift employe
that they would be paid “fall three days of orientatiord.”(Doc. 192-1 a23); (Doc. 192-

1 at 38); (Doc. 192-1 at 65); (Doc. 192-1 88). Attendance at all three days was

mandatory. (Doc. 192-1 at 23).
The three-day orientation followed a stambiBormat. The firsday began at 7:00

2 Swift argues the Court should “strikehe declarations stating Swift promise
compensation for all three days. Swift arguésad no chance to gese [the] declarants”
and Plaintiffs engaged in “debpate sandbagging . . . to create a sham issue of fact.”
197 at 10). In sup_B_ort of this request,itbwites a case from eh Tenth Circuit that
addressed the prohibited [ﬁractlce of attengpto defeat a motion for summary judgme
by submitting an affidavit that contradicts praeposition testimony. Ithe Ninth Circuit,
that is known as the haum affidavit rule.”Nelson v. City of Davj$71 F.3d 924, 928 (9th
Cir. 2009). That rule has no application hkeeeause it is undisputed the declarations
not conflict with prior deposition testimonyAccordingly, Swift's request to strike the
declarations under the “shaaffidavit rule” is denied.
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a.m. with a “Welcome \d[eo].” (Doc. 192-12 at 2). Thaay then proceeded with a safety
message and explanations of Swift's “Expeotadi& Code of Conduct.(Doc. 192-12 at
2). During these initial presentations, ifvweonducted a “Whiteboard discussion ard
brainstorm” about the meaning of Swift's slog®elivering a Better Life.” (Doc. 192-11
at 10). That presentation eapled the slogan was meantiltastrate Swift's intent to

“Deliver a Better Life to four big groups people: Employeesustomers, Communities

and Shareholders.” (Doc. 192-a41112). Each of those grougss then discussed in mor

D

detail, with special emphasis p&ton the unique attributes of Swift and the benefits of
working for Swift.
After the “Whiteboard discussion,” Swiftgled videos on topicsuch as “Driver

Wellness” and “Driver Qualifications” wtlal individuals completed drug screening

v

physicals, and road tests. Every individwals required to complete a drug screening but

some individuals were not required to gethgoical or complete the road test. The first

L

day ended at approximately 3:45 p.m. aftersentations regarding “Safe Work Methods
and “Haz-Mat Training.” (Doc. 1812 at 2). Individuals wengot paid for any portion of
the first day because, in Swift’'s viemp one had been “fad” at that time.

Swift explains it did not compensate imdiuals for the first day because it was|a
“qualification day.” (Doc. 192-5 at 6). Acading to Swift, the ativities on the first day
consisted only of those thaqualify [individuals] to go work foanother carrier.” That is,
“everything [individuals] do on day 1 is someitt) they can use elsewhere as well.” (Dagc.
192-5 at 6). Plaintiffave a different view of the first ga According to one plaintiff, all
the information covered on the first day “wakated to Swift, its higiry and its policies.”
(Doc. 192-1 at 13). Thatfioarmation was not something leeuld use “when working for
some other employer.” (Doc. 192-1 at 13#nother plaintiff describes the first day as
“focused on reinforcing Swift's rules anapectations, on-time deliveries, and customer
service policies.” That plaintiff claimed heould not be able tase the information he
received on the first day “fdhis] own benefit when working for some other employer.

(Doc. 192-1 at 24). Viewed in the light most favorable laintiffs, the majority of the
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first day involved Swift-spetic information.
The second and third days of orientatemvered additional topics such as Swift
history, how drivers would be paid, Swifpwlicies regarding inappropriate conduct, ar

how drivers should plan their trips. (Doc.2t92 at 2). Swift considered the individua

S
nd

S

“employees” as of the start of the second @ag paid the trainees for the second and third

days. Swift explains it compensated thenteais for the second and third days beca
those days covered Swift-specificarmation. (Doc. 192-5 at 7).

B. Behind-the-Wheel Training

At some point during the three days aientation each trainee was assignec
“mentor” to work with during the four to sixeeks of behind-the-wheel training. Traineg
began working with their mentammediately after the end ofientation. Swift expected
trainees would spend the behind-the-wheahing period drivingas much as possiblg
while also preparing to take the final tests thatld qualify them to wik as solo drivers.
Trainees were tasked with “learning bysebving the mentor, helping him, and studyir
written training materials.” (Doc. 192-1 at 52)5 Each trainee and his mentor worked
a driving team, meaning one indivial drove while the other restédDoc. 159-2 at 35,
46).

Part of the behind-the-wheel training sMansuring trainees knew how to comp

with the governing Department of Trawsfation (“DOT”) regulations regarding the

logging of time. Pursuant 0OT regulations, all truck drers are required to track their

time using an “electronic logyy device,” which is sonignes referred to as the
“Qualcomm.” 49 C.F.R. 395.8(a)(1)(i) (requiring truck drivers use electronic logg
devices). Using that device, trainees had to log their time in one of four statuses: D
On Duty Not Driving, Off Duty, or Sleeper Bart 49 C.F.R. § 395.8]b In general, time
spent at the driving controls had to bgded as “driving,” time spent performing othe

work (e.g., fueling, trip planning) had to lmgged as “on duty not driving,” time where n

3 A mentor was required to observe his traigadriving for the firs60 hours of driving.
After that, the two would transition into aate approach where one individual drove a
the other rested. (Doc. 159-2 at 31).
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work was being performed had to be loggedasduty,” and timespent in the truck’s
sleeper berth had to be lcgjas “sleeper berth.”

The DOT regulations impose a complied scheme regarding the maximu
amount of time a driver can log in the “dng” or “on duty not driing” statuses. 49
C.F.R. 8 395.3. Somewhat silified, a driver cannot be gged as “driving” or “on duty
not driving” for more than “70 hours in aperiod of 8 consecutivdays.” 49 C.F.R. §

395.3(b)(2). In addition, a driver cannot logged as “driving” for more than 11 hour

“during a period of 14 consecutive hours afteming on duty.” 49 C.F.R. § 395.3(a).

After exhausting one’s availabiiving time, a driver must k& “10 consecutive hours off
duty.” Id.

According to Plaintiffs, Swift assigned lderies to the trainees and their mento
that had very “tight delivergeadline[s],” which required the trainees and mentors di
right up to the maximum hours allowed by D@T regulations. (Doc. 192-1 at 15). Thos
delivery deadlines meant the tksowere moving as much &gally possible. Because
mentor and his trainee could each drive upltdours per day, it veaechnically possible
for a truck to remain in motion 22 hours eacly.dén fact, if a mentor wished to exhaus
the “70 hours within 8 days” lihas soon as possible, a tkumuld remain in motion for

22 hours a day for up ®days straight.

Some plaintiffs describe their trucks“asoving almost 24/7.” (Doc. 192-1 at 15);

(Doc. 192-1 at 26). One plaifif being slightly more preces states the truck was i
motion for “22 hours per day.” (Doc. 192-154). According to somplaintiffs, the only
times their trucks were not moving involvgare- and post-trip inspections, refueling,
30-minute rest break, and otheadostops here and there.” d® 192-1 at 16). The length
of the refueling and road stops was unpredietand one plaintiff states he never kneg
“when we would get back out dhe road.” (Doc192-1 at 16-17). Hosome plaintiffs

this meant the truck did notagt for them to use restrooms. One plaintiff explains
“ended up having toelieve [himself] using plastic botdethat [his] mentor kept in thg

truck for that purpose.” (Doc. 291 at 27). Another plaintigxplains his mentor’s desirg
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to stop as little as possibleeant the plaintiff and his mentturinated off of off ramps”
instead of taking the time to stop at locations with restsoof{oc. 192-1 at 42). Ever
the relatively rare times the trucks stoppPBthintiffs were requirg to “stay ready and
engaged” because at any momimay “could be asked to fudie truck or do repairs on
the truck.” (Doc. 192-1 at 46).

Declarations from certain plaintiffs paiatconsistent picture of working, or bein
ready to be called upon ton@m work, around the clock. Mentors and trainees ws
effectively living out of the trucks. During one traineeigefiweeks of behind-the-whee
training, he was on the road for all but thregsdaFor those three days, he was required
wait in a hotel while his mentor visited higvidy. (Doc. 192-1 at 16). Another traine
describes his behind-the-wheel training asingsfour to six weeks. During that period
he was on the road and liviegt of the truck for all but tawdays. (Doc. 192-1 at 27).

Mentors and trainees were compensatééréntly. Mentors wee paid based on
each mile driven, whether by the mentor orthy trainee. (Doc. 159-2 at 49). Traines
were paid $9.50 per hour for all time thegged as “driving” ananinimum wage for all
time they logged as “on duty not drivintj.{Doc. 159-2 at 13). Sftdid not pay trainees
for any time they logged as “off duty” orléeper berth.” (Doc. 159-2 at 14).

To comply with the DOT regulations regarding maximum driving time 3§
minimum rest time, Plaintiffs spent substahpariods of time in ta sleeper berth while
their mentors drove. A “forensic review” ofider logs showed “[t]rainees were logged 4
‘sleeper berth’ for more thabO hours on 64% of their wkdays, more than 12 hours o
47% of their workdays, and motiean 15 hours 087% of their workdays.” (Doc. 191 a
40).

During the many hours Plaintiffs were |laghas “sleeper berth,” they claim the

were subject to interruptions, up to “8 to fithes per day.” (Doc. 192-1 at 68). Fd

4 The exact details were slightly more cditgted. The applicable minimum wage we
based on a trainee’s “terminabt location or [his] state of residence.” (Doc. 159-2
13). Thus, if the applicable minimum wageswaore than $9.50, a trainee would be p3
the minimum wage for all time logged as "drivirand “on dut)é)not driing.” In addition,
a trainee might be paid for tinhegged “off duty” during a truckreakdown. In that event
a trainee would receive $50 per day. (Doc. 191 at 8).
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example, one plaintiff states his truck “wouwdtten arrive at the shipper while [he] was
supposed to be asleep.” (Doc. 192-1 at 19pon arriving, he had to leave the sleeper
berth and “accompany [his] mentor to the shigpoffice.” (Doc. 12-1 at 19). Another
plaintiff explains his “truck would ofte receive alerts on the truck’s electronic

‘Qualcomm’ system that requirgllis] prompt response.” (Do&92-1 at 31). Those alert;

J7

required he “get out of the sleeper berth gaton the phone.” (Doc. 192-1 at 31). And
another plaintiff recounts a situation whdre was in the sleeper berth when his truck
needed a repair. That requirbe leave the sleeper berttrdasomplete the repair. (Doc
192-1 at 47).

Plaintiffs’ “sleeper berth” time was the tePlaintiffs used to study and prepare for
the final tests. (Doc. 192-1 at 43, 50). Swdncedes Plaintiffs spent time studying while
they were logged aslé&eper berth.” (Doc. 191 at 32pwift believes such studying wa

lv2)

not “compensable” but Swift's own witnesses were not completely clear when describin

why studying time was not compensable. e(Bwift employee witness explained that
whether trainees would be compensated forystgdwas “totally up to [the trainees].’
When trainees were “sitting up front studying, theycould] be on dutyot driving.” In

that situation, the trainees would be paidtfair time. “But wherjtrainees were] in the
sleeper berth, they do as the&ish when they're in the b&; that's their time,” meaning
studying time in the sleeper berth was not cengable. (Doc. 185-2 at 5). Another Swift

employee witness explained a trainee shoul@obpeduty” when he was “using [Swift's

training materials] book to reference somethjhe was] doing . . . as a work function/
But trainees “taking their personal time . . réad through the [training materials]” wals
not compensable. (Doc. 159-2 at 166-167).

C. Procedural History

In December 2015, Plaintiff Pamela Julidad the present suit dmehalf of herself

and other individuals who had g® through Swift's three dayd orientation and behind-

the-wheel training. Accordinp the complaint, Swift's anpensation scheme resulted i[

trainees receiving less than minimum wagealbhours worked. After Swift answered th
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complaint, the Court certified collective action coveringllandividuals “currently or
formerly employed by Swift as a Trainee .. at any time from January 6, 2014 to the
present.” (Doc. 103 at 10). Notice wdsseminated and, eventually, over 10,000
individuals filed consents to join the colleaiaction. (Doc. 140 at 2). In August 2018,
Plaintiffs and Swift filed cross-ntimns for summary judgment.
ANALYSIS
Plaintiffs believe the Faitabor Standards Act (“FLSA entitles them to pay for

the first day of orientation, any hours in excaefssight they were required to log as “sleeper

o

berth,” time spent studying or performing otkark while logged as “sleeper berth,” an
short breaks of 5 to 20 minutdsat were logged as “off duty.” The Court will address
each contention in turn.
l. First Day of Orientation
Swift seeks summary judgment that Plidis were not entitled to pay for the first

day of orientation. Swift offs two arguments. First, j@pplicants are not entitled to b

D

paid and Swift did not hire gone until the end of the first gaf orientation. (Doc. 157
at 19). Second, individuals e@& not be compensated for e@nttypes of “training” and
the first day of orientation gliked as a non-compensable typetraining. (Doc. 157 at
20). Based on the present briefing, there are gerdisputes of material fact that prevent
Swift from prevailing on either argument.

A. When Individuals Were Hired

The text of the FLSA is dfttle help for determining wén, exactly, Plaintiffs were
hired. Under the FLSA, an employer mpsly minimum wage to each “employee.” 29
U.S.C. 8 206(a). The FLSA defines “emopke” as “any individual employed by a

employer” and the term “employ” is defined ‘&s suffer or permit to work.” 29 U.S.C.

—

® It is undisputed Plaintiffgid not have written contractd employment with Swift.But
see Genesis Healthcare Cor_P. v. Symczgk U.S. 66, 69 (2013minimum wage under
the FLSA cannot be “modified by contract” In addition, there was no collectivg
bargaining agreement in plac8ut see29 C.F.R. § 541.4 (“While collective bargainin
agreements cannot waive or reduhe [FLSA’s] protections, mtiaing in the [FLSA] or the
regulations in this part relieves employdrem their contractual obligations unde
collective bargaining agreements.”).

=«
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8203(e)(1); 29 U.S.C. 8§ 203(g). When appy these vague definitions, courts haye
adopted “expansive interpretatis]’ meant “to effectuate éhbroad remedial purposes g
the [FLSA].” Real v. Driscoll Strawberry Assocs., In603 F.2d 748, 754 (9th Cir. 1979).

Accordingly, “whether aremployer-employee relationghiexists does not depend o

—h

>

isolated factors but rather upon tticumstances of the whole activityBoucher v. Shaw
572 F.3d 1087, 1091 (9th ICi2009). In other words, t®nomic reality rather than
technical concepts” is what matters fortetenining whether an individual was an
“employee” entitled to compensatioHlale v. State of Ariz993 F.2d 1387, 1393 (9th Cir
1993).

The Ninth Circuit has outled factors a court might e@sn some contexts wher
deciding if an employment relationship exdteFor example, the Ninth Circuit believes
six factors are helpful for differentiating beten employees and indegent contractors.
See, e.gReal 603 F.2d at 754 (9th Cir. 1979) (Irsti six factors). Those factors, howeve

=

do not necessarily translate to other sitret. Hence, in a&ase involving labor by
prisoners, the Ninth Circuit held the sixcfars did not provide a “useful framework|
because the dispute was not whether tividuals were employs or independent
contractorsHale v. State of Ariz993 F.2d 1387, 1394 (9thrCi993). Rather than relying

on the six factors, the Ninth Circuit lookéd the “totality ofthe circumstances” and

174

concluded the “relationshipetween prison and prisonavas not “an employer-employee¢
relationship as contemplated by the FLSAd’ at 1395.

The Ninth Circuit does not appear to halentified a particular test for determining
when an employment relationship come® iaxistence for purposes of the FLSABut
the Ninth Circuit came close to doing sacaim unpublished decision involving a situatign
very similar to thgresent case. INance v. May Trucking Compar685 Fed. Appx. 602

(2017), the plaintiffs were truck drivers wiaere suing their employer for unpaid wages.

® Swift argues courts across the country Héure'_formg held that job applicants are not
employees under the FLSA.” Saini v. Motion Recruitment Partners, LLQo.
SACV1601534JVSKESX, 2017 W1536276, at *5 ﬁC._D. CaMar. 6, 2017). Accepting
that propaosition does not materially help the analysis becdngspresent dispute is ng
deciding if job applicants slld be deemed employee&father, the present dispute |
identifying when job applicda become employees.

N —
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One of the plaintiffs’ claims was that thésad not been paid fattending a three-day
orientation program. As described by the patine first day of dentation consisted of

“driving and skills tests.”ld. at 605. The second and thiddys consisted of “tax and

administrative paperwork in a classroom seftias well as training on “safety policies and

regulatory standards.”ld. The employer described the threays as its “method for
ascertaining its drivers’ training and abilitiegfiparently arguing the plaintiffs were nd
hired prior to the compt®n of the three daysld. The panel accepted the employer
view that the individuals were not hirbdfore completion of the orientation.

In the panel's view, the three-day aation program was “a job applicatiol
process, albeit a lengthy oneld. at 604-05. That conclusion was based on two asp
of the orientation program. First, the pl#iis attended “without epectation of pay other
than travel and lodging expensesd: at 605. Second, the plaiifis were “not guaranteed
work upon conpletion of the program.id. While the relevant inquiry undoubtedly wa
the “economic reality” of the situation, tlganel apparently cohmed “expectation of
pay” and “guarantee of work” were the meostevant factors for determining when th
plaintiffs were hired. Applying those twiactors here, and looking to other eviden
indicative of economic reality, theis a genuine dispute of faghen Plaintiffs were hired.

Addressing first the issue of expeatatiof pay, Swift argues there must be :
“express or implied” agreement for compensafio(Doc. 197 at 9). There is evideng

Swift promised at least some pitffs they would be paid forlahree days of orientation.

"In 1996, the Ninth Circuitancluded an individual was nab employee by relying almos
exclusively on the fact thdie “had neither an expres®r an implied agreement fo
compensation.”"Williams v. Strickland87 F.3d 10641067 (9th Cir. 296). As pointed
out by the dissent in that case, the focus on an sxpoe implied agreement fo
compensation conflicts with $teme Court guidance. Ifiony and Susan Alamc
Foundation v. Secretary of Lahdhe Supreme Court concluded individuals qualified
employees under the FLSA even though theviddals believed they were “volunteering
their services. 471 U.S. 29(0@B(1985). In that case, omalividual had testified “no one
ever expected any kind of mgensatlon and the thought [of compensation] is totg
vexing to my soul.” Id. The Supreme Court concludedchBu“protestations, however
sincere, cannot be dispositive.ld. The relevant inquiry was not the employees’

employer’'s expectations but the “economeality” of the relationship. Id. at 301.

Pursuant ta'ony and Susan Alamo Foundati@m individual can be an employee desp
neither the employer nor employee believinghpensation would ever be paid. Thus, t
Ninth Circuit’s rellance on an “express [amiplied agreement for compensation” as
crucial factor is dubious.
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While Swift believes that evidence shouldigpeored, Swift has not offered a viable basis
for doing so. Accordingly, unlike the plaintiffs idance some plaintiffs in this case
expected to be paid.

As for being guaranteed a job at the ehdhe orientation, Swift has not offered
evidence regarding the number of individu&lsny, who attended the first day but were
then told not to returfor the second and third. The omlyailable evidencejiewed in the
light most favorable to Plaintiffs, indicatedividuals attended therientation expecting
a job at the end. That evidence includesstinail containing instrumns for attending the
orientation. The email advised the recipienbtimg enough clothintp the orientation so
he could immediately begin thehind-the-wheel training. (Doc. 192-1 at 34). The emnalil
also threatened the recipient might be “terated” if he did nottomply with Swift's
policies. (Doc. 192-1 at 34). Swift has modplained how a mere job applicant could e
“terminated” if he did not comply with Swift’s policies.

Further evidence that Swift promised jaighe end of ori@ation comes from the
training program Swift operated for individu&bsobtain their commerdidriver’s license.
That program, known as “Swift Academyificluded a “tuition program” that was
“designed to help [an individual] earn [hi§]Jass A CDL with nearly no upfront cost.]
(Doc. 192-7 at 6). The tuition program prosetSwift would “cover the upfront cost of
tuition” and individuals would then repay thation “through installments out of [their]
paycheck[s]” when they began “earning . . . meoas a Swift Driver.” (Doc. 192-7 at 6).

In light of this structure ndividuals could have believedehwere guaranteed a job witl

—

Swift once they completed “SftviAcademy.” In that situation, a graduate of “Swift
Academy” likely did not think of himself aa job applicant athe time he attended
orientation.

The promise of compensation and tixpextation of permanent employment afe
likely sufficient to defeat Swift's motion faummary judgment regarding the first day of
orientation. But even beyoridose considerations, other evidence supports the view|that

the first day of orientation was not mereigrt of the job application process.
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According to Swift, the first day was devoted to ensuring individuals were qual
to work as drivers. Some individuals, howewere not required to take a physical
complete the road test. Andhile every individual was requd to take a drug test, thg
drug testing form itself was aiguous regarding the employment relationship at that tiy
According to the drug testing form, Swift plaed to use the results “in connection wi
making a decision concerning mypmication for employment and/oa decision
concerning my continaeemployment at Swift (Doc. 192-13 at 6jemphasis added). An
individual filling out that formcould reasonably cohme he had alrely been hired.

One of Swift’s internal manigmalso indicated individualsere hired as of the first
day of orientation. That maal provided the following exahation why some individuals
were not required to completer@ad test during orientationNewly hiredinexperienced
drivers who have successfully completed a fartruck driver training program to obtaif
their CDL within the previou81 days or less are not requir® take a [road test] during
orientation.® (Doc. 192-6 at 4) (emphasis adde8ift does not explain why this manuga
referred to “[n]Jewly hired” individuals if, &he relevant time, the individuals were mere

job applicants.

In sum, the evidencgewed in the light most favorable Plaintiffs establishes there

are genuine disputes of material facgarling whether Plaintiffs were promise
compensation, whether Plaintiffs were guaead a job, and how Swift itself vieweq
Plaintiffs as of the first day afrientation. Swift’s first ajument in support of not paying
for the first day of oriemtion must be rejected.

B. First Day of Orientation as Non-Compensable Training

In addition to arguing individuals were nioired until the end ofhe first day of
orientation, Swift offers an alternative argurh#rat the first day of orientation consiste

only of activities that should bassified as non-compensalti@ining.” Swift claims the

8 A few pages later, the manual explains thanifndividual is required to complete a rog
test, and that individual performs inadetplyg “the evaluatorshould notity Driver
Development and or safety so that a decisi@am be made to determine the status of {
ap:cpllcant” (Doc. 192-6 at 7) (emphasis added). Swift has not explained the confli
references.
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first day of orientation was equivalent tceethituation presented in the seminal Supre
Court case involving unpaid trainea§alling v. Portland TerminaCo., 330 U.S. 148
(1947).

As recently describeldy the Ninth Circuit,Portland Terminalinvolved a suit by
the Department of Labor “against a railrdadfailing to pay its trainees minimum wage
under the FLSA.”"Benjamin v. B & H Education, Ind77 F.3d 1139, ¥1B (9th Cir. 2017).
“The railroad provided a week-long practicaiting course to the trainees, who were
prospective yard brakemenld. The trainees were not paid for attending the course
only after completing that course were the trag&ertified” such that they could be hire
by the railroadld. The Supreme Court concluded thertess did not qualify as employee
of the railroad based on a “nunmlé factors” such as the traes “did not displace regula
employees,” their work “sometimes imped# railroad’s business,” and the traines
“never expected remuneratiéor the training period.”ld. Of particular importance, the
Supreme Court analogized “the traineesstadents in an educational setting” an
emphasized “students are not eoygles” entitled to compensatiold. at 1144.

While Swift argues the attendees at thd fiesy of orientation should be considere
“trainees” of the sort contemplated Bortland Terminal the factors invoked by the
Supreme Court in that case do not map neatly the facts presesd here. Unlike the
trainees irPortland Terminal during the first day of orientian Plaintiffs did not impede
Swift's business. Also, at least some of flaintiffs attest thaSwift promised them
compensation for the first dayoreover, viewed ithe light most favorable to Plaintiffs
the first day of orientation was not similardaeneral “educational setting.” Instead, t
first day of orientation coveredlvariety of Swift-specific infonation, such as instructior
on Swift's history, its corporate slogan, aitsl corporate goals. Based on the press
briefing, there is a genuine dispute of matefaait whether attendees at the first day
orientation qualified as “traine&not entitled to pay.

I[I.  Behind-the-Wheedl Training Disputes

The parties’ second dispute involves thenpensation scheme adopted by Swift f
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the behind-the-wheel training period. Thertigs have three disputes regarding this

oy

scheme: whether Plaintiffs were entitled ty @ any hours in excess of eight in whic
they were logged as “sleepeerth”; whether Plaintiffs we entitled to compensation fof
tasks or studying performed in logged agégler berth”; and whethBlaintiffs are entitled

to compensation for breaks g 5 to 20 minutes. Befomesolving these disputes, th

D

Court will first address the relenee of the DOT regulations.

A. Compensation Scheme and DOT Regulations

As explained earlier, Swift compensated Rtiffis based on how Rintiffs and their
mentors recorded Plaintiffs’ntie in the logs required by the DOT regulations. Plaintiffs
were paid for time logged asriding” or “on duty not drivirg” but were not paid for time

logged as “off duty” or “sleeper berth.’'Swift admits this compensation scheme was

derived from the DOT regulations. Those DOT regulations, however, have little @r nc

bearing on FLSA matters.

The Western District of Arkansas recendigdressed a similar situation where an
employer was attempting to use the DOT ragjahs as justifyig its compensation
scheme. Browne v. P.A.M. Transp., IndNo. 5:16-CV-5366, 2018VL 5118449, at *3
(W.D. Ark. Oct. 19, 2018). In that courtgew, the DOT regulations and the regulations
promulgated by the Department of LabdD(QL") are aimed at separate concerns:

[The DOT regulations] are a differeset of regulations from the DOL
regulations under discussiqromulgated pursuant thfferent statutes, and
concerned with different policy aim3.he DOT regulations aim to make our
roads safe, while the DOL regulations aim to provide workers adequate
compensation. If the DOT prohibitcemmercial truck drivers from driving
for more than 14 hours in a 24-hgoeriod while the DOL requires their
employers nevertheless to pay themdbleast 16 hours in that same period,
then this Court sees nothing inconsist@ninharmonious about that state of
affairs. It would simply be a cost blisiness that the federal government has
seen fit to impose on employers admmercial truck drivers in order to
ensure an adequate level of raadlety and driver compensation.

Id. The Browne court’s conclusion that the DOT gelations provide no meaningfu

guidance regarding matters of compensation is correct.
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federal law has regulated the hours of service of truck drivers operating in intefstat
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Carrier Safety Administration (the entitysponsible for the DOT regulations), the DOJT
regulations “do not address quesso of pay.” Guidance Q&A,available at
https://www.fmcsa.dot.gov/recations/title49/section/395.2. More particularly, “[tlhe
fact that a driver is paid fa period of time does not alwagstablish that the driver was
on-duty for the purposes of [the DOT regulatjahsring that period afime. A driver may
be relieved of duty under certazonditions and still be paid.ld. If the entity responsible
for the DOT regulations does not believe thiesgulations should be relied on for making
compensation decisions, it seem#eunlikely they should be.

Swift derives some support for invokirtige DOT regulations in connection with
driver pay from a decision by th#strict of Nebraska. IPetrone v. Werner Enterprises,
Inc., the plaintiffs were truck drivers who werkiming they had not been paid minimum
wage. No. 8:11CV401, 2017 WA10884, at *1 (D. Neb. FeRB, 2017). The employer in

that case had based its compensation scloenmie DOT regulations. In reviewing tha

—

scheme, thd”etronecourt reasoned the DOT regulationgre useful for determining
compensable time. According Retrone “[tlhe language of the DOT regulations . .|.
clarifies the meaning of” the DOregulations regarding whenidersty are entitled to pay.

The Petronecourt did not, however, explain whige language of the DOT regulation$

which were promulgated by a separate agesmmmy meant to address entirely different
concerns, was a proper basis for clanf the DOL regulations. Moreover, tRetrone

court did not address the fact that theitgrresponsible for the DOT regulations has
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explicitly stated its regulations shouldtnioe used for compensation decisions. T
Petronecourt’s unexplained conflation of the D@Mhd DOL regulations not persuasive.

Guidance by the entity respdie for the DOT regulations, as well as the simg

fact that the DOL and DOT dealith entirely different aremaof concern, establish the

Brownecourt has the better view that DOT redialas have little or no bearing on mattel

of compensation. Accordingly, reliance or OT regulations as dispositive for purpos

of compensation matters would be inappropridie.resolving the parties’ disputes, thie

proper focus is the DOL regulations, tlealy regulations that address matters
compensation.

B. Compensating Plaintiffsfor Timein Excess of Eight Hours

According to Plaintiffs, the primary flam Swift's compensgon scheme was that

Plaintiffs were not paid minimum wage for #ntogged as “sleeper berth” in excess

eight hours during each 2¥ur period. In other word®)/laintiffs concede they are not

owed compensation for up to eight hourstiofe logged as “sleeper berth” each da
assuming they were not called upon to perfaronk during those eightours. Plaintiffs
argue the applicable regulations imposed ewghitrs as a bright-line limit such that all tim
logged as “sleeper berth” in excess of eight hours should have been compensated
counters that a different regulation apg@liand application of that regulation meai
“sleeper berth time of any length [was] moimpensable.” (Doc. 177 at 13). Thus, tak
to its logical end, Swift believes it was freedonfine employees to sleeper berths for
long as it wished and it was not requiregbtty any compensation for that time.

The section of the FLSA requiring payment of a minimum wage states, in relg
part:

Every employer shall pay to each of leimployees who in any workweek is
engaged in commerce or in the proie of goods for commerce, or is
employed in an enterprise engagedcommerce or in the production of
goods for commerce, wages.at $7.25 an hour.

29 U.S.C. § 206(a). The padieoncede this statutory text is ambiguous and argue

Court should look to the DOL'’s regulations fguidance. The parties’ briefing assumd
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the Court’s sole task is tthoose between two DOL regutats: 29 C.F.R. 85.22 or 29
C.F.R. § 785.41. Plaintiffs believe § 785&hlied while Swift believes § 785.41 applied.
According to Plaintiffs, § 785.22 appliedtteeir time in behind-the-wheel training

} =

because they were “on duty” for days dinae. Section 785.22itled “Duty of 24 hours
or more,” provides:

a) General. Where an employee is reggiito be on duty for 24 hours or
more, the employer and the employee may agree to exclude bona fide meal
periods and a bona fide regularly schedisleeping period of not more than

8 hours from hours wodd, provided adpiate sleeping facilities are
furnished by the employer and themployee can usually enjoy an
uninterrupted night’s sleep. If sleepipgriod is of more than 8 hours, only

8 hours will be credited. Where nopegssed or implied agreement to the
contrary is present, the 8 hoursstéeping time and luiicperiods constitute
hours worked.

(b) Interruptions of sleep. If theedping period is interrupted by a call to
duty, the interruption must be countad hours worked. If the period is
interrupted to such an extent that the employee cannot get a reasonable
night’s sleep, the entire period mi& counted. For enforcement purposes,
the Divisions have adopted the rule tlidhe employee cannot get at least 5
hours’ sleep during the scheduledipé the entire timés working time.

Pursuant to this regulation, &ttiffs argue Swift was free to have Plaintiffs logged gs
“sleeper berth” for more than eight hours gay. But when Plaintiffs logged more than
eight hours as “sleeper berth,” Swift coutot deduct more that8 hours from hours
worked.” That means Plaiffs believe they were entitle receive minimum wage for
at least 16 hours each day.

Swift believes § 785.2i8 the wrong regulatioh.Swift points ta?29 C.F.R. § 785.41
as the regulation that speaks directly toghesent dispute. Thaggulation, titled “Work
performed while traveling,” provides:

Any work which an employee is requiréo perform while traveling must,

of course, be counted as hours workéh employee who drives a truck,
bus, automobile, boat or airplane, ar employee who is required to ride
therein as an assistant or helpewasking while riding, except during bona

® At oral argument Swift stated § 785.22 wasant to apply only to employees “who afe
on call.” As pointed out by Plaintiffs’ couns¢here is a separate regulation dealing w(th
“on call” situations. 2€.F.R. § 785.17.
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fide meal periods or when he isrpetted to sleep in adequate facilities
furnished by the employer.

Swift adopts a literal reading of this regulation and argalesime Plaintiffs were
“permitted to sleep” in the sleeper Werivas properly exaded from Plaintiffs’
compensation. Under this reading, Swift wagfto require Plaintiffeemain in the sleeper
berth for an unlimited number of hours andaompensation was owed for those hours.

When seeking to apply regulations, thestfitask is to “determine whether the
regulation[s] [are] ambiguousBassiri v. Xerox Corp463 F.3d 927, 931 (9th Cir. 2006).
This requires the Court “interet the regulation[s] as a whole, in light of the overall

statutory and regulatory scheme, and not. .give force to one phrase in isolation
Campesinos Unidos, Ine. U.S. Dep’t of Labqr803 F.2d 1063, 1069t®Cir. 1986). The

Court must “read the regulations in harmony” and “where possible,” the regulation:

“should be read so as nit create a conflict."Karczewski v. DCH Mission Valley LI.C
862 F.3d 1006, 1016 (9th ICi2017). This holistic apprch means thag¢ven when a
seemingly straightforward regulation “viewedsolation” might appear to dictate a certain
result, the Court must considehether that reading makesise in the larger regulatory
context. See, e.gCtr. for Biological Diversity v. Salazai706 F.3d 1085, 1092 (9th Cir
2013) (rejecting reading of single regulation tas contrary to “obvious import” of large
regulatory scheme).

The overall statutory and regulatory scheshéhe FLSA consists of an attempt tp

protect workers from employers who would othise take advantage of their employees.

The FLSA was aimed at remedying “labor conditions detrimental to the maintenance

the minimum standard of living necessaryHtealth, efficiency, and general well-being of
workers.” Douglas v. Xerox Bus. Serv&lLC, 875 F.3d 884, 887 (9th Cir. 2017). In
addition, the FLSA hoped farotect “workers from povertlgy preventing employers from
paying substandard wages in order to cetapvith one another on the markeMarsh

905 F.3d at 615. The pasiecompeting regulatory intergegions must be viewed with

this overarching scheme and purpose in mind.
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Dealing first with Swift's proposed imgretation, Swift believes 8§ 785.41 allowed

it to designate as non-compensable any period of time when the employee was “permitt

to sleep.’® The languagef § 785.41, viewed in isolatiomould appear to authorize this
approach because the plain language& a85.41 contains nbmit on the amount of
uncompensated time. Swift contends thaiyjled an employee was “permitted to sleep,
an employer would not be required to congasr the employee no matter how long he
was confined in the sleeper berth. That liteeading of 8 785.41 im significant tension
with the larger statutory arregulatory context.

Under Swift's reading of 8 785.41, an ewwy@r could pay an employee for one hour
of work each day and then confine him te #leeper berth for 23 uncompensated hours.
Being confined to the sleeper berth for sanlextended period likelyould be detrimental
to the “health . . . and genenatll-being” of that employeeDouglas 875 F.3d at 887.
While it is possible 8 785.41 was meant tlowa for such practicg, there are obvious
reasons to doubt such a dracoraand employefriendly interpretatiort! Swift's view that
8§ 785.41 must be read in complete isolation is misguided.

In addition to conflicting wth the underlying pyoose of the FLSASwift's reading
of 8 785.41 would create unnecessary conflith § 785.22. In general, pursuant to
§ 785.22 an employer need not pay an empléyea period of sleep, provided that perigd
is limited to no morghan eight hour¥ Swift would have th&Court read § 785.41 ag

10 This regulation might haveriginally been aimed agmployees who travel on ar
incidental basis and not at employees, suctiuek drivers, whose entire jobs consist {
extended periods of travel away from home. Digrict of Oregon rejected this reading
relying on the Ianguaﬁe of § 783 lacking such a limitationNance v. aﬁ Trucking Co.
No. 3:12-CV-01655-HZ, 2014 WIL991306, at *7 (D. Or. Jan. 18014). Here, Plaintiffs
have not argued § 785.41 should be limiteantadental travel and the Court need not
address that possibility. _ _

11 At oral argument, the Court asked defecsensel about Swift's ealing of § 785.41.
The Court first asked whether Swift believes § 785.41 means “that under all circumstanc:
.. . truckers could not be panhile they're asleep.” Swift responded “Yes, Your Honot.”
The Court then pressed further by askih@wift's position was “that no matter what
happens, under every circumstanwhere [individuals are] time sleeper berth, they don’t
get paid.” Swift's counsel sened to agree but focused oe tileged reality that drivers
are unlikely to spend extended pels of time in sleeper berths. _
12 This regulation contemplates employees at®“on duty” for 24 hours or more. Swift
claims Plaintiffs were not on duty for 24urs because, pursuant to DOT regulations,
drivers cannot be “on duty” fahat length of time. As exgined earlier, DOT regulations
do not control matters of corapsation that are governed BYL regulations. Swift has

o=
-
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creating a special exception from § 785.22tfack drivers. That reading would mea

employers of truck drivers could desigmaan unlimited amount of time as nor

compensable sleeping time while other emptsycould designate no more than eight

hours. Swift has not provided any reasdryvihe DOL would single out truck drivers ir
this manner. And with no indication the D@neant to impose a uniquely harsh regin
on truck drivers, the better path is to rej@utift's reading of § 788.1 and see if there is 4
possible harmonious reading of the two regulations.

Plaintiffs propose reading 785.41 and § 785.22 as skimg together. Doing so
results in similar sleeping time limitatiorizeing placed on all employers, includin
employers of truck drivers. This readinggf85.41 allows for emplers of truck drivers
to deduct eight hours of sleeping time but that deduction is, pursuant to § 785.22, |
to eight hours. This ream) gives effect to the tguage in both regulatio$.Moreover,
it is consistent with the “overall statutogand regulatory” scheme aimed at protectir
employees’ health and well-bein@@ampesinos Unidos, Inc. v. U.S. Dep’t of Lgl&H3
F.2d 1063, 1069 (& Cir. 1986).

Because the regulations can be harmonitenie may be no need to resort to other

sources of interpretation. At the very ledstwever, the strict limits imposed by § 785.2

and the lack of any limit imposed by § 785 creates an ambiguity in how the two

regulations should apply to the present casssuming the regulations are ambiguous, t

Court must look to guidancesued by the DOL. But befoegamining that guidance, it ig

not provided any meaningful argumerntsat, under the goveimg DOL regulations,
Plaintiffs did not qualify as “on duty” fo24 hours during the behind-the-wheel trainir
period. The governing regulations regardlnlg duty” and “off duty”indicate Plaintiffs
were “on duty” for 24 hours or mor&ee29 C.F.R. 88 785.15, 78%&.1 In short, Plaintiffs
were_confined to the worksite (the truck),reenot able to “uséhe time effectively for
[their] own purposes” becausbey were not entitled to “lea the job” and were not
g%vgjéatd a “definitely specid hour” when they would seme driving. 29 C.F.R. §
13 At oral argument, Swift argued that régsgl § 785.22 and § 785.41 together rends
§ 785.41 “superfluous.” But that is notcacate. Under § 785.22, an employer a
employee “may agree to excluda’sleeping period. If thefe “no expressed or implied

agreement,” the employer must pay an emgdofor a sleeping period. Section 785.41
provides a special limitation that an employer atmga%s deduct a slee?mg_ period for trug
[

drivers. Thus, unlike other situations coee by § 785.22, the application of § 785.4
means there is no need to imguinto whether an employer and a truck driver have
express or implied agreement regagdcompensation for sleeping time.
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important to outline some backgmd principles regarding deénce to agency expertise|

In general, the Supreme Court has reaghfederal administrative agencies iss
two types of “rules.” First, when an aggnfollows the “three-step procedures for sq
called ‘notice-and-comment rulemaking’etlend result is a égislative rule.” Perez v.
Mortgage Bankers Ass'ri35 S. Ct. 1199, 120@2015). Those rules “have the force ar
effect of law.” Id. Second, an agency migissue a rule withoubllowing the “notice-
and-comment” procedure. The end result at #tuation is an “interpretive rulefd. at
1204. Such rules “do not hatree force and effect of lawnd are not accorded that weigh
in the adjudicatory processld.

The two regulations at issue in this casge not “promulgated pursuant to noticg
and-comment” but “were created to inforthe public of the positions that thg
Administrator of the Wage and Hour Divasi would take in enforcing the FLSAPerez
v. Am. Future Sys., IncdNo. CV 12-6171, 201%VL 8973055, at *5E.D. Pa. Dec. 16,
2015). Thus, the two regtians are “interpretive rules” and “non-bindingSeeBrigham
v. Eugene Water & Elec. Bd357 F.3d 931, 940 (9th Cir. 2004). That means

regulations are entitled to a lower “level[]agference” than the amiouof deference often

accorded to regulatiot$. Tablada v. Thoma$33 F.3d 800, 806 (9th Cir. 2008). The

lower level of deference is deed from the Supreme Court decisi®kidmore v. Swift &
Co, 323 U.S. 134 (1944). Thdeference—now referred to aSKidmoredeference”—
requires regulations be given “a measureeffierence proportional to [their] power t
persuade.”ld.

Over time,Skidmoredeference has evolved into angaicated multi-factor test for
determining the appropriate amowftdeference. Under thtdst, the weight given to ar

interpretive rule “is a function of that imretation’s thoroughness, rational validity, ar

14 This is not entirely accurate. The Semme Court has noted the absence of {
“administrative formality” of “notice-and-cament” does not preclude application of th
higher level of deference known &Slfevrondeference.”SeeUnited States v. Mead Corp.
533 U.S. 218, 231 (2001 pee also Barnhart v. Waltp&35 U.S. 212, 22@002_)_(not|ng,
again,Chevrondeference does not depend ontite-and-comment” formalities). For
present purposes, however, the Court need not delve into@femondeference might
apply to the DOL regulations.
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consistency with prior andubsequent pronouncementsThe Wilderness Soc'y v. U.S.

Fish & Wildlife Serv,. 353 F.3d 1051, 106@th Cir. 2003). The wght also depends on
“the logic[ ] and expertness of [the] agencgiden, the care used in reaching the decisig
as well as the formalityf the process usedltl. Presumably applyin§kidmoredeference,

the Ninth Circuit has repeatedlyoked to the DOL regulatiorfer assistancen resolving

compensation disputeBrigham 357 F.3d at 940 n.16 (citingses). The present case

however, does not require an anaysf the proper application &kidmoredeference to
the DOL regulations. Instead, the parties hawdisagreement about a different type
deference involving agew interpretations of ambiguous regulations.

When a regulation is ambiguous, a cotididd “defer to an a@ncy’s interpretation

of an ambiguous regulation ustethat interpretation is plainly erroneous or inconsist

with the regulation, or there reason to suspect that the mpietation does not reflect the

agency’s fair and considered judgm on the matter in question.lndep. Training &
Apprenticeship Program v. CalifoaDep’t of Indus. Relationg30 F.3d 024, 1034 (9th
Cir. 2013). This type of deference is lahgderived from the Supreme Court decisiq
Auer v. Robbins519 U.S. 452 (1997). Thateference—now referred to asuer
deference”—imposes a demanding standakd.recently stressed by the en banc Nin
Circuit, underAuer deference a court should “deferttee agency’s intpretation of its
[ambiguous] regulation unless alternative reading compelledby the regulation’s plain
language or by other indicatioms$ the [agency’s] intent ahe time of the regulation’s
promulgation.” Marsh v. J. Alexander’s LL®05 F.3d 610, 624 (9th Cir. 2018).
Auerdeference can be based on a varietyoaf&es indicating an agency’s view g

the proper interpretation of its regulations.r Ewample, the Ninth Circuit recently applie

Auer deference based on an agency’s opirneiters and an amicus brief filed by the

agency. Marsh 905 F.3d at 632. Whether a source is a proper basfsutardeference
depends on the circumstances, with sosoeirces being entitled to “great judicig
deference” while others are ndt.ompareBassiri v. Xerox Corp463 F.3d 927, 933 (9th
Cir. 2006) (holding DOL opilon letter was entitled to “great judicial deferencelijh
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California Pub. Utilities Comm’n Wed. Energy Regulatory Comm’&79 F.3d 966, 975
(9th Cir. 2018) (rejecting reliance on a positamlvanced by an agenuylitigation because
it appeared to b&o more than @ost hoaationalization . . . to dend past agency actior
against attack”).

To summarize, the regulations at issuthmpresent case ardernpretive rules that

are entitled at least ®kidmoredeference. If those regulatis are ambiguous, the DOL’$

interpretation of those gellations are subject tAuer deference. AndAuer deference
requires acceptance of the DOL'’s interptietaunless “an alternative reading@mpelled
by” other evidence.Marsh, 905 F.3d at 623. With th&amework in mind, the proper
interpretation of the DOL reguians is straightforward.

The two regulations, § 785.22 and § Z35are, at best, ambiguous when it com
to the present situation. Thanbiguity raises the possibility 8luerdeference. Thus, the
Court must determine if the DOL has issistatements regardirte regulations’ proper
interpretation. As evidence BIOL’s interpretation, Plairffis have provided two opinion

letters as well as the DOL’s Imteal Handbook. Only the opom letters are an appropriat

basis forAuerdeference but they are sufficient tquee acceptance of Plaintiffs’ position|.

In 1964, the DOL issued apinion letter addressing coepsation of “truck drivers
resting in the truck’s sleeping berth.” 198®OLWH LEXIS 166. Thatetter provided, in
relevant part

As indicated in section 785.22 of thdletin on Hours Worked . . . bona fide
weal [sic] periods and bona fide slé®p periods may be excluded from
hours worked where truck drivers anddess are on trips away from home
for a period of 24 hours or more. The bdite sleeping period is limited to

a maximum of 8 hours in computing hewvorked. If the sleeping period is
interrupted by a call to duty, thetamruption must be counted as hours
worked. Unless the empleg can get at least 5 hours of sleep during the
scheduled sleeping periodgethbntire time must be counted as working time.
If the trip is less than 24 hourd| @me on duty on the truck is hours worked
even though some of the timesigent in the sleeping berth.

Id. This language shows DOL tarpreted the language &f 785.22 as covering truck

drivers. And truck drivers, just like othemployers, cannot haveore than eight hours
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deducted for sleeping timdn 1966, the DOL issued ar@r opinion letter reaching thq
same conclusion.

The 1966 letter addressed “whether [D@bhsiders a truck driver as being off dut
while sleeping aboard a truagk motion on sleeper equipmemiovided by the employer.”
The letter stated, in relevant part:

As indicated in Section 785.22 ofetlenclosed bulletin on Hours Worked,
bona fide sleeping periods may belexied from hours worked where truck
drivers and helpers are §sic] trips away from dcilities for a period of 24
hours or more provided adequateegling facilities are furnished by the
employer. The bone [sic] fide sleepipgriod is limited to a maximum of 8
hours in computing hours worked. If thkeeping period is interrupted by a
call to duty, the interruption must lm®unted as hours worked. Unless the
employee can gut [sic] at least 5 hoofsleep during the scheduled sleeping
period, the entire time must be counted as working time.

1996 DOLWH LEXIS 248. Thigetter again shows DOL'’s intergtation is that § 785.22
requires truck drivers be treated the same as other employees.

DOL opinion letters routinely serve as a basisAfoerdeference See, e.gBassiri
v. Xerox Corp.463 F.3d 927, 933 (9th Cir. 2006 And while these particular opinior

letters are more than fifty years old, Swi#ts not cited any authority establishing the age

of opinion letters, standing alone, preveatsourt from relying on them when invokin
Auer deferencé® Swift does complain, however, thie opinion letters should not bf
followed for a variety of unconvincing reasonSwift begins by presenting an incorre
view of black-letter law regding deference to agencies.

According to Swift, opinion letters “doot warrant . . . deference.” (Doc. 197 «
14). In support of this claim, Swift citesstatement by the Supreme Court that “opinid
letters . . . do not warrafhevronstyle deference.Christensen v. Harris Cty529 U.S.
576, 587 (2000). But no one is claimgiopinion letters are entitled t&€Chevronstyle

deference.” The relevant deference doctrinkusr deference. Anthere is no question

15 The Supreme Court has refused to defemmoagency’s interpretation of its ow
ambiguous regulation when th@gency’s announcement of its interpretation is precec
by a ver Iengthf/ gerlod afonspicuous inaction.’Christopher v. SmithKline Beechar
Corp, 567 U.S. 142, 158 (2012). Swift does not make a similar argument here.
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that opinion letters have wanely been the basis féwerdeference. Thus, Swift’s initial
claim that opinion letters are entiléo no deference is incorrect.
After failing to grasp which deference doo#iapplies to opinioletters, Swift then

argues the opinion letters shouldt be followed because they “did not address or eyen

acknowledge the existence of Section 785.4Dbc. 197 at 15). Swift does not explai
why the omission of § 785.41 from the opiniotides prevents reliance on the letters. Nor
does Swift provide any authority precludidgier deference merely because another

regulation was not referenceds the agency responsible for promulgating and enforcing
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the regulations, it is safe to assume theLD&as aware of § 785.41 at the time of the
opinion letters® Given that § 785.41 provides no lirit the amount of sleeping time that
can be deducted, it is natuthk opinion letters would onlyite the regulation that does
impose a limit. The opinion letters’ failure ¢ite a regulatory prasion that would not

have provided guidance in answering the ings does not mean the Court should igno

=

e
the opinion letters.

Swift's final argument against deferencethe opinion letters is that the language
of the letters involves “tripaway from ‘home’ or ‘facilitiesfor 24 hours or more.” But,
according to Swift, § 785.22 tets not apply tdeing away from home or facilities for 24
hours but beingn duty for 24 hours.” Thus, the opiniontlers allegedly “create de facto
a new regulation” by acting “under the guisdrdérpreting” § 785.22. (Doc. 177 at 17).
This argument is derived from the decision Retrone v. Werner EnterpriseNo.
8:11CVv401, 2017 WL 510884 (D. Neb. Feb.2D17). But again, th analysis in that
decision is not convincing.

ThePetronecourt concluded the opinion lettevgre of no assistae because they
“conflictfed] with the plain langage of the regulation[s].ld. at *8. The first opinion
letter referred to “trips away from home fopariod of 24 hours or more” and the second

letter referred to “trips away from facilitifer a period of 24 hours or more.” Thi

U7

language, according to tietronecourt, “suggests that a driver assistant is on duty any

16 Both § 785.22 and § 785.4p@ear to have been promuilgd on November 29, 1955
55 Fed. Reg. 103009.

- 26 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

time the driver or assistance is away from bdor 24 hours or more, even though no sugch

language exists in 8 785.22 or elsewhetd.’at 8. ThePetronecourt believed the opinion
letters effectively created a new regulati@mvering the additional situation of drivers @
assistants away from home farore than 24 hours, insteadl interpreting the existing

regulations addressed only to drivers ssistants who were on duty for 24 hours.

The Petronecourt apparently feared the opin letters created a new regulation

because the letters deemedeanmployee “on duty” any tiemnhe was away from home fo

more than 24 hours. The plaintiffs fetronewere not arguing that is what the opinign

letters did and there 0 explanation why thieetronecourt read the opian letters in such

a strange way. As recited at the stareath opinion letter, thietters addressed truck

drivers who were required to sleep in thaicks, sometimes while ¢htrucks remained in
motion. The opinion letteradicated those contexts reflected the drivers were “away ff
home” for more than 24 hours and the drivemsuld be considered as “on duty” for 2
hour periods such that 8 783.2llowed for no more than aght hour unpaid sleeping
period. There simply is no indication in the apimletters that they we meant to redefine
“on duty” status as covering every gma driver is away from home. TRetronecourt’s
fear that the opinion letters imposed an ethtinew regulation wrés imprecise languagse
in the letters out of context.

With no basis for ignoringhe opinion letters, the Courtust follow their view of
the applicable regulations unless some other viewampelledby the regulation’s plain
language” or other indit@ans of agency interif. Marsh v. J. Alexander’s LL®05 F.3d
610, 624 (9th Cir. 2018). The iojon letters indicate that truck drivers, just like all oth

employees, are subject to 8§ 785.22 when #reyon duty for 24 hours or more. No oth

2011, the Ninth Circuit notedt‘does not appear to us tithe [DOL Field Operations
Handbook] is a proper source of interpretpadicy” because “[tlhehandbook itself says
that it ‘is not used as a device fstablishin mterpretatlvero icy.”Probert v. Family
Centered Servs. of Alaska, In651 F.3d 1007, 1012 (9thrCR011). The recent en ban
decision inMarsh deferred to the handbook but orilgcause the DOL had adopted tf
handbook’s interpretation in an ams brief. 905 F.3d at 627Stran%ely, Swift also asks
the Court to defer to the Handbook, at ldaspart. (Doc. 177 at 14 n.7) (claiming th
Court can consider the Handidos guidance ofiadequate sleeping féities”

decision inProbert the Court will not look to the Handbook at all.

17 Plaintiffs also argue the Court must defethe DOL'’s Field OF‘erations Handbook. |

. Given the
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interpretation is Compelled by the regulatory language. @&tefore, the Court concludes
Swift was entitled to deduct nmore than eight hours per day as time Plaintiffs w4
allowed to sleep® Plaintiffs’ motion for summarjudgment on this issue will be grante
while Swift's motion on this issue will be dexi. This means Pldiffs are also entitled
to compensation for time spen the passenger seat but logged as “off duty.”

C. Compensating Plaintiffs for Time Spent Studying or Other Calls to Duty

Whilein Sleeper Berth

Plaintiffs believe they should have besampensated for timiney spent studying
written materials while logged as “sleeper hértPlaintiffs also believe they are entitle
to compensation for time logged as “sleepetiiebut they were deed upon to perform
tasks. Swift seeks summary judgnt regarding both theories.

1. Compensation for Studying

Swift seeks summary judgment that it went obligated to paflaintiffs for time
spent studying materials for the tests Swift would administer aritief the behind-the-
wheel training period. Swiftitles a number of cases whene employer was not requirec
to compensate employees for time spent shglyiThose case, however, do not apply
the present situation and Swift is not entitiedummary judgmeran this issue.

Swift argues it was not required to comgate Plaintiffs for time spent studying
because Swift “conditioned its offer of emplogm to [Plaintiffs] ontheir successfully
completing the training prograimncluding passing all the final tests. (Doc. 157 at 2{
Swift believes Plaintiffs would only be offet@ permanent job upon passing the tests §

[113

studying’ is not compensable if it is donegatisfy a condition of #gnemployment offer.”

18 These conclusions may or may not confli¢twvthe holding in ti un;lgublished decision
Nance v. May Trucking ( omparﬁ%S Fed. Appx. 602 (9th CR017). There, the plaintiffs
were truck drivers seeking compensation foretifepent in the sleeper berth of a movir

truck.” Id. at 605. The panel affirmed the gr summaré/;udgment in favor of the

employer. The panel provided @amalysis other than citing 785.41 after stating “the
district court properly relied othe persuasive authority ééderal and state regulation
saying drivers are not entitled to compensatiartifoe they are permitted to sleep in th

U7

v

ere

[®N

—+

o

).

and

\J7

berths of moving trucks.ld. The decision does not identify the amount of sleeping time

that was at issue. There was no indicatiorCi opinion letters wereited to the panel.
In addition, the panel providetb explanation whether § 782.and 8§ 785.4heeded to
be reconciled. In short, unpublishepinions are of very little use amMhncedoes not
dictate an outcome here.
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(Doc. 157 at 27). Swift cites a few cases adopting a version of this rule.

Swift first citesBienkowski v. Northeastern UniversiB85 F.3d 138 (1st Cir. 2002)
In that case, the plaintiffs were campus police officers. When the plaintiffs were |
they were told they had “to receive and ieteertification as Massachusetts-register
[emergency medical technicians (“‘EMTs”)]ithin one year of their appointment a
probationary police officers.’ld. at 139. Certification as aMT required the plaintiffs
complete “approximately 110 hos of classroom work as Weas 10 hours of in-hospital
observation time, practicalxams, and written examsld. The plaintiffs were paid for
the time they spent working as police officers but werepaad for the time they spen{
obtaining their EMT certifications. The ptaiffs later sued their employer, arguing the
were entitled to pay for the tingpent obtaining the certificats. The First Circuit held
the plaintiffs were not entitteto additional compensation.

According to the First Cirat, the FLSA requires indiduals “be compensated only

for their activity asworkers, rather than as studentsltl. at 141. Obtaining EMT

ired

D
o

[72)

y

certifications was similar to activities byusients and, therefore, not compensable.

Crucially, the First Circuit noted that ratheathallowing the plaintis to complete their
certifications while already working, the ptayer could have mad&he successful
attainment of an EMT certificageprecondition of employmentld. at 141. And the First
Circuit saw no reason to require an empftogay additional wages merely because t
employer allowed individuals to work whileedeng to satisfy a basic requirement of th
job.

Swift also cites a similar case from the Sixth CirdDhao v. Tradesmen Int’l, Inc.

310 F.3d 904 (6th Cir. 2002)n that case, the employemggred all employees complete

an “Occupational Safety and Health Administration (‘OSHA’) 10-hour gend
construction safety course” eitheefore being hired or withisixty days of starting work.
Id. at 905. The Department of Labor filedtsarguing the time employees spent attendi

the OSHA course should have been compensdtid.Sixth Circuit diagreed, concluding

e

174

pral

=

g

the employer was not “liable for overtimeyptor time its employees spend as students,
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rather than as workers.Id. at 910. Adopting the same reasoning aBienkowskithe
Sixth Circuit held “We do not see why the @oyer should be petized for allowing a

potential employee to begin earning income wsiteving to meet certain prerequisites fa

the job when the employer could just asilgawithhold employment until successful

completion of all the job requirementsld. at 910.

Bienkowski and Tradesmen may be accurate statements regarding
compensability of time individals spend obtaining attending classes or studying to ob
certain job qualifications. But those cases haweapplication here. In the present cag

Swift required Plaintiffs pass Swift-speciftests after the behind-the-wheel trainin

program. Importantly, unlike hEMT certifications or OSHA $aty course at issue in the

other cases, Plaintiffs could not complete thestiesfore applying to wé for Swift. Thus,

the reasoning by the First and Sixth Circuitkattan employer should not be penalizedjor

allowing an individual to work while obtainiregjob qualification the employer could ha
Imposed from the start—has no application here.

Instead of Swift's approach, the corremgppproach to the time Plaintiffs sper
studying is based on 29 C.F.8.785.27. That regulatiadentifies when time spent or
educational or training activities is compensal$ee, e.gHarris v. Vector Mktg. Corp.
753 F. Supp. 2d 994,010 (N.D. Cal. 2010) (noting 885.27 determines “whether th
training time should be counted as wiacktime”). The regulation provides,

Attendance at lectures, meetingsgining programs and similar activities
need not be counted as working timé following fourcriteria are met:

(a) Attendance is outside of teeployee’s regular working hours;
(b) Attendance is in fact voluntary;

(c) The course, lecture, or meetinghi directly related to the employee’s
job; and

(d) The employee does not perforamy productive work during such
attendance.

29 C.F.R. 8 785.27. The language of thgutation is not a perfect fit for a situatiof

involving studying instead ott@ndance at a meeting or traigiprogram. But in 2009 the

-30 -

DI

he
tain
e,

g

D

e

—t

1%




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

DOL issued an opinion lettegpplying this regulation to a situation where employeges

attended training programs but were told they had to “read and/or study selected mater

and be prepared to discuss fimaaterial during the next da.” 2009 WL649017, at *1.

The DOL concluded “the time spent outsitie classroom and after normal work hOjrs

completing required assignments, such agseleired reading and studying of materials
.. . Is compensaélhours worked.”ld.

The parties have not addressed the DOiniop letter. If thatopinion letter is
entitled toAuer deference, Plaintiffs may be entdléo judgment as a matter of law
regarding studying time. For present purppkesvever, the only issue is whether Swift |s
entitled to summary judgment regarding studying tfh&wift is not.

2. Compensation for Interruptions

Swift seeks summary judgment that Pldig are not entitled to compensation fg

=

any time Plaintiffs were logged as “sleeperth” but were calledpon to perform work

tasks. Swift believes the DOT regulations reediPlaintiffs accurately record their tim

11°)

and Swift was entitled to rely on the manner in which Plaintiffs did so. Thus, Swift claims

it cannot be liable for merely followinghe DOT-mandated time logs generated by

Plaintiffs. Swift invokes a case from 19BWolving how much an employer must knov

<

before it can be liable for violating the FLSA.
In Forrester v. Roth’s I. G. A. Foodliner, Inahe Ninth Circuit addressed an
employer’s possible liability for ngaying an employee overtimé46 F.2d 413, 414 (9th
Cir. 1981). That employee never included dkertime hours on hismesheet nor did he
“mention any unpaid overtime work toyastore official prior to” suing.ld. The Ninth
Circuit concluded the employeould not be liable for unpaiglvertime because there was

no evidence the employer “knew or shodidve known” the employee was workin

Q

overtime. Id. Under the FLSA, an employer will not bable if “the acts of an employes

prevent an employer from acquiring knowletigegarding the amount of work being

19 Plaintiffs’ opposition to Swift's motiorfor summary é'ud ment on this issue seeks
“summary adjudication” in Plaintiffs’ favor(Doc. 192 at 26). Seeking summary judgment
in an opposition brief is improper.
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performed. Id. The Ninth Circuit noted, however,ahan employer could not “escapge
responsibility by negligently maintaining records or by deliberately turning its back op
a situation.” Id.

Courts have struggled withe proper application &forresterin light of regulations
that allow for employer liability based ontaal or constructive knowledge of FLSA
violations. See, e.g.Lillehagen v. Alorica, In¢.No. SACV 13-0092D0C, 2014 WL
6989230 (C.D. Cal. Dec. 1@014). The best reading &brrester and the governing

regulations is thaForrester merely imposed a requirement that an employer have spme

reason to know uncompensatgdrk was being performedd. at 19. “Thus, employers
who have some reason to believe that the employees are wuoikitogit compensation
must take action to ensure that employeesaing properly compensated. The employer
cannot ‘sit back’ andssume that employees will bring easmaccounted-for hour to itS
attention, even if the employer has a gehpddicy that employees should report all the
hours they work.”ld. Cf. Campbell VCity of Los Angele®03 F.3d 1090, 1102 (9th Cir
2018) (noting FLSA case wasemised on unwritten policy fscouraging the reporting of
overtime” but acknowledging plaintiffs hatbfficial obligation to report overtime
accurately”).

At present, there are disputes of fadtether Swift either knew or should have
known that Plaintiffs were performing workhile logged as “sleeper berth.” Given the
extreme amounts of time Plaintiffs logged“skeeper berth,” it is possible Swift should
have known Plaintiffs were performing wodkiring some of those times. For example,
Plaintiffs were required to assist their mestarhen the truck arrivedt its destination.
Some plaintiffs recount havirtg exit the sleeper berth toc@mpany their mentors into an

office to complete paperwork. If Swift waaware of when those deliveries were beipg

(o

made, yet knew Plaintiffs were logging thieme as “sleeper berth,” it is possible Swif
either knew or should have known that thergléfs were not beingroperly compensated
That level of knowledge woulde enough, notwithstandingaiitiffs’ alleged failure to

keep accurate logsSee Small v. Univ. Med. GtNo. 2:13-CV-0298-APG-PAL, 2018 WL
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3795238, at *51 (D. Nev. Aug0, 2018) (noting an “empyee’s failure to notify an

employer of uncompensated time only becomessane if it is established that th

11°)

employer had no knowledge mason to know the employaeas working and not being
compensated”). According, Swik not entitled to summary judgment on this theory.

3. Compensation for Breaks of 5to 20 Minutes

A final dispute involves Plaintiffs’ theory that they were not compensated for ghort

breaks of between 5 to 20 minutes. (Dd89 at 33). Plaintiffs’ motion for summary
judgment contains only one lié argument on this point. $fivargues this issue was not
raised earlier in the case a8dift had no meaningful notiddat Plaintiffs were seeking
to recover for uncompensated breaks. Detang whether the theonyas properly raised

requires looking at Plaintiff®arlier filings in detail.

The complaint alleged Swift failed “to egensate its hourly, non-exempt trainge

174

truck drivers . . . for work Swifsuffers and permithem to perform.” (Doc. 1 at 1). The

complaint does not contain any referencesrioompensated short breaks. Instead, the

complaint focuses on Swift’s faite to compensate Plaintifflor time spent ‘sleeping’ in

excess of 8 hours per day.” (Doc. 1 at Phe parties’ “Joint Proposed Case Manageme

Plan” was similar. In thatlocument, the parties agredte general issue was alleged

“uncompensated, off-the-clock work,” and inrpaular the amount of time Plaintiffs spent

in the sleeper berths. (Doc. @813). The Court discussedme aspects of the case with

the parties at the Rule 16 Conferencethare was no mention of short breaks.

The first meaningful identification of the &at claims at issue came when Plaintiffs

filed their motion for conditionacertification. That motion contained a bullet-point ligt

identifying the claims Plaintiffs were puing. That list alleged Swift had nat

compensated Plaintiffs for 1) time spent ridinghe passenger seat; 2) time in excess

eight hours spent in the sleeper berth; 3etspent in the sleeper berth when Plaintiffs

of

were not able to get at least 5 hours ahterrupted sleep; 4) time spent in the sleeper

berth despite Plaintiffs having no agreemwith Swift that sgh time would not be

compensated; 5) time spent performing picitve work, “including but not limited to
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studying” while logged as “sleeper berth”“off duty”; and 6) time spent at the first daj
of orientation. (Doc. 60 at 10). That naotidid not reference uncompmated short breaks
The reply in support of the motion reiteratbdt “the policies chénged by Plaintiff[s]”
were the ones identified in the motion. o 67 at 10-11). The Court’s Order grantir
conditional certification identified the claimsaiitiffs were makingvith no mention of

uncompensated short breaks. (Doc. 103 at 3-4).

On August 10, 2018, Plaintiffs filed élr motion for summary judgment. (Dog.

159). That motion stated Plaintiffs weseeking to hold Swiftiable for not paying
Plaintiffs “for time logged . . . as ‘off duty’ ding rest breaks of 5-20 minutes.” (Doc. 15
at 2). Swift's opposition to the motion claimétiad never been aware that Plaintiffs we
asserting such a theonBwift argued it had no “opportupito conduct discovery as to’
that theory. (Docl77 at 8). Swift also filed a mot pursuant to Feda Rule of Civil
Procedure 56(d), requesting @nfito conduct relevant discovery” if the Court allowe
Plaintiffs to assert the shobreaks theory. (Doc. 190). Swift's arguments prompf
Plaintiffs to explain they were not assertageparate claim based uncompensated shor
breaks. Rather, Plaintiffs stated the shoetks were “merely a small component” of th
overall minimum wage claim. (Doc. 198 H8). Moreover, Plaintiffs argued the sho
breaks theory was disclosed in cention with their expert’s repoff. (Doc. 159-3 at 235).
If Plaintiffs wished to reover for uncompensated shbreaks, they had to “put

[Swift] on notice” that the sholbreaks were at issu€oleman v. Quaker Oats C@32

F.3d 1271, 1294 (9t&ir. 2000). That required Plaintifisther identify the short breaks

theory in the comlgint or “make known during discovetlyeir intention to pursue recovery
on” that theory.Id. Here, the complaint contained no icaliion that short breaks were 3
issue. Plaintiffs’ subsequent filings failedidentify Swift's policyregarding short breaks
as amongst “the policies” Plaintiffs were #aaging. (Doc. 67 at 1@4). Plaintiffs point

to their expert report as ideflying the uncompensated shdireaks as one of “sevel

20 That expert report identified the uncompeadaghort breaks as resulting in a total
$318 additional unpaid wages du@oc. 159-3 at 235). Ginethat amount, it is uncleat
why the parties are expending resees in litigating this issue.
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different scenarios” the expert addressedoc([159-3 at 235). But the expert’s stateme
standing alone, was not suffici@otput Swift on notice. In ligt of the consistent failure
to identity uncompensateshort breaks as at issue, itsmaot reasonable for Plaintiffs tq
believe they could place Swift arotice by way of a few lines ieir expert’s report. The
portion of Plaintiffs’ motion rgarding short breaks will be died and Plaintiffs will not
be allowed to pursue comation for uncompensated shbréaks in this case.
[11.  Summary and Future Proceedings

Plaintiffs are entitled to compensation &rhours in excess of eight in which the
were logged as “sleeper beft Plaintiffs are not, howeveentitled to seekompensation
for short breaks. These conclusions leameunknown number of remaining dispute
Based on the discussion duriogal argument, two of theemaining disputes may be
susceptible to summary judgment based on additmrefing. First, Plaintiffs believe the
undisputed facts will establish they are entitled to compensation for the first dd
orientation. And second, Piffs believe the undisputefdcts will establish they are
entitled to compensation for élne spent studying. Assumitigese are purely legal issue
and Plaintiffs continue to beve a motion for sumnmg judgment is appriate, Plaintiffs
will be required to file another motion fsummary judgment addressing these two issu

Finally, the parties will be required torder and submit a joint statement listing th
remaining issues and how thpyopose resolving those issueb doing so, the parties
should explain which issuese susceptible to collectiveeatment and which are ndtf.
Campbell v. City of Los Angele®03 F.3d 1090, 1116 (oticir. 2018) (noting

“individualized damages calculations [are nimherently inconsistent with a collective

action”). Forthose issues, that are not suscleptip collective treatment, the parties shoy
set forth their proposals for resolving those éssuln particular, the parties should addrg
how each plaintiff's damagewill be determined.

Accordingly,

IT 1S ORDERED the Motion for Summary Judgmefi?oc. 157) and Motion for
Extension of Time (Doc. 190) aiENIED.
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IT ISFURTHER ORDERED the Motion for Summary Judgment (Doc. 159)
GRANTED IN PART andDENIED IN PART.

IT ISFURTHER ORDERED no later thadanuary 18, 2019, if Plaintiffs believe
there are no genuine disputes of materialfagarding the first day arientation and time
spent studying, Plaintiffs sl file a motion for summarjudgment addressing those tw
issues. The response and reply shalluterstted as required by Local Rule 56.1.

IT ISFURTHER ORDERED no later tharFebruary 1, 2019, the parties shall
submit a joint statement addressing theebthsues remaining this suit.

Dated this 28th dagf December, 2018.

Senior Unlted States District Juyel
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