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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

GINO CARLUCCI,

CIVIL ACTION
No. 16-CV-588-KHV

Petitioner,

V.
CRIMINAL ACTION
UNITED STATES OF AMERICA, No. 10-464-01-KHV

Respondent.

N N N N N N N N N N

MEMORANDUM AND ORDER

On July 25, 2011, a jury found petitioner guiltyamnspiracy to commit money laundering
violation of 18 U.S.C. § 1956(h), cquisacy to defraud the United Statawiolation of 18 U.S.C. § 37
and willful filing of a false ta return in violation of 26 U.S.C. § 7206(1). Jury Verdiabc. #238 in
Case No. 10-cr-464-KHV). On August 17, 2012, tleand, sitting by designation in the District

Arizona, sentenced petitioner to 188 months in prison. Judgment In A Crimina{[@ase#412 in

Case No. 10-cr-464-KHV).

On March 2, 2016, petitioner filed a Motion Umd8 U.S.C. § 2255 To Vacate, Set Aside

Correct Sentence By A Person In Federal Cus(bayg. #1 in Case No. 16-cv-588, Doc. #477in C

No. 10-cr-464-KHV). On May 4, 2017, the Honoraldfiechelle H. Burns issued a Report Af

RecommendatiofDoc. #23) which recommended that the Court overrule petitioner’'s motion.

matter is before the Court on petitionastgections to the Report And Recommendati8eeMovant’s

Objections To Proposed Report And Recommendation And Recommended DisfiDsitig#?5) filed

May 19, 2017. On December 27, 2017, the government responded to petitioner’'s obj

Government’s Response To Petitioner'sgshions To Report And Recommendat{@woc. #31). For

reasons stated below, the Court overrules petitionbjétions and approvaad adopts Judge Burns

recommendation. Accordingly, the Court overrules petitioner’s Section 2255 motion.
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Factual And Procedural Background

Because the Report And Recommendatsammarizes petitioner’'s criminal activity and

conviction in great detail, the Court providesadbreviated overview of the factual and procedural

history of this case. Doc. #23 at 2-11.May of 2004, petitioner and Wayne Mounts began a scheme

to defraud Joseph Flickinger. They targetediittiger because he had amassed more than $1 mjllion

in cash and assets through a ponzi scheme whicdudied many investors. Petitioner and Mounts met

Flickinger and learned of his fortune through Robert Garback, a limo driver.
Petitioner and Mounts presented Flickinger waithitiple fabricated investment opportunitie
After some negotiation, Flickinger accepted thiofeing agreement: he would help petitioner &

Mounts pay a $200,000 deposit to the Securities aotldhge Commission (“SEC”). After they pq
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the deposit, the SEC would release $5.4 million of assets which the SEC had purportedly seized fr

petitioner. In tum, petitioner and Mounts would transfer Flickinger's ponzi scheme proceeds

to ar

offshore bank to avoid governmenteletion. Petitioner did not have any seized assets, owed no dgposi

fee to the SEC and did not intend to transfer Flickinger’s funds offshore.

In late May of 2004, Flickinger, Garbackdvictims of Flickinger's ponzi scheme began

transferring funds to the bank account of Associateghal Mediation Services (“ALMS”) — a she

corporation that petitioner and Mounts controlled. Flickinger and Garback also gave petitioper ar

Mounts two cars and two expensive watches to skl pay the SEC deposit. In late June of 2(
Flickinger and his ponzi scheme victims (at his direction) began wiring the remaining ponzi s
proceeds to the corporate bank account. Flickingkeved that petitioner and Mounts would trans
these funds offshore. Flickinger also transfies Ohio condominium to petitioner and Mounts,
they could sell it and move the proceeds offshore.

In late July of 2004, Flickinger completed hignsfers to the ALMS account. Petitioner th
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sent incriminating, anonymous fax messages to fedgemts, hoping that they would arrest Flickinger

—which they did. Around the same time, Mountgdrewithdrawing funds from the corporate acco

unt

for personal use and that of petitioner. They used several tactics to avoid government de¢tectic

including funneling funds through petitioner’s relativeansferring assets to other shell corporatigns,

fabricating loan documents and purchasing largdessseh as boats. For example, Mounts wired fu
to petitioner’s father-in-law, who transferred mygrte petitioner’s wife and bought a Scarab bd
Petitioner and Mounts forged names on the boat title, created a false document which stg
Flickinger transferred the boat to a fake corporadiat stored it at an acquaintance’s home. Petiti
did not report any of these proceeds to the InteRealenue Service. In April of 2005, he reporf
$24,800 of business income on his 2004 tax return.

On April 8, 2010, a grand jury charged petitioner with conspiracy to commit m

laundering (Count 1), conspiracy to defraud the Wh&éates (Count 2), willful filing of a false tg

return (Count 3) and witnessitgering (Count 4). _IndictmeDoc. #1 in Case No. 10-cr-464-KHV).

On July 25, 2011, the jury found petitioner guilty of Counts 1 through 3. JuddBent#412 in

Case No. 10-cr-464-KHV). On August 17, 2012, @murt sentenced petitioner to 188 monthg i

prison. _Id. Petitioner appealed his conviction and sentence directly to the Ninth Circuit Cd

Appeals, which affirmed. United States v. Mount§84 F. App’x 482, 482-85 (9th Cir. 2014).

On March 2, 2016, petitioner fileMotion Under 28 U.S.C. § 22%Boc. #1) with the aid of

counsel, John D. Kirby. In his Section 2255timoe, petitioner asserts three grounds for rel

! Multiple attorneys represented petitioner. Petitioner initially retained Jason La

Notice Of AppearancéDoc. #5 in Case No. 10-cr-464-KHV) filed April 13, 2010. On January
2011, the Court appointed David Eisenbasgetitioner’s counsel. Minute En{iyoc. #119 in Case
No. 10-cr-464-KHV). Eisenberg represented petitialeing trial. Eisenberg, Todd Nolan and Vick
Lopez served as co-counsel aitemcing._Report And Recommendat{@®woc. #23) at 20, 31 n.6. The
Nolan Law Firm represented petitioner on direct appeal.
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(1) ineffective assistance of trial counsel, (2ffactive assistance of appellate counsel
(3) prosecutorial misconduct. These claims inclodgtiple sub-claims which the Court addresse

detail below. As noted, on May 4, 2017, Judgens issued a Report And Recommendatuhich

recommended that the Court overrule petition@idsion. Doc. #23. On May 19, 2017, petitioner filed

his objection to the Report And RecommendatiBlovant’s ObjectiongDoc. #25). On November 3(

2017 the Court entered an Amended Order To Show GBuose#29) which directed the “governme

to show cause why the Court shibabt sustain Movant’'s Objectidhsecause the government had 1

responded to them. On December 27, 2017, the government responded. Government’s R

(Doc. #31% This matter is before the Court on petitioner's objections to_the Report

RecommendatianSeeMovant’s ObjectiongDoc. #25).

Analysis

l. I neffective Assistance Of Trial Counsel
First, petitioner asserts that trial counsel providetfective assistance. In particular, petitior

alleges that his attorneys provided ineffective assistance because they:
A. ineffectively argued a statute of limitations issue;

B. failed to challenge the source of government evidence;

2

OnJanuary 12, 2018, petitioner movesitike the Government’s ResporiBec. #31)
pursuant to Rule 12, BeR. Civ. P. _Se#&lovant[']s Motion To Strke Respondent[’]s Reply To

Movant[']s Objections To The Magistrate['Beport And Recommendation For Failure To Comply

With The Court[']s Order To Show Caufieoc. #32). Petitioner asserts that the Amended Order
Show Causé€Doc. #29) ordered the government to respond before December 24, 2017 and th
government did not comply with this deadline. Movant[']s Motion To Stfikec. #32) at 1-2.

The Amended Order To Show Cay8&m®c. #29) ordered the government to respond beft
December 29, 2017 — not December Z4de Government complied with this deadline by filing it
response on December 27, 2017. Government's Resiibose #31). Accordingly, the Court
overrules petitioner’'s motion to strike.

-4-

=

nt
ot
Respc

And

er

To
nat the

pre




C. had a personal interest conflict with him;

D. failed to interview and call the proper witnesses;

E. failed to properly rectify the issue of sleeping jurors;
F. failed to invoke the marital communications and adverse spousal testimony privilegg
G. failed to be present at every stage of frial;

H. conceded guilt on two counts during closing argument;

. failed to successfully argue that text messages should be excluded;

J. failed to object to the restitution order; and

K. failed to argue unfair sentence disparities among similarly-situated defendants.

Motion Under 28 U.S.C. § 225®oc. #1) at 5-12.

To establish ineffective assistance, petitioner slustv that counsel’s (1) deficient performar
(2) caused prejudice — a reasonable probability that but for counsel’s unprofessional errors, t

of the proceeding would have bedfferent. Strickland v. WashingtoA66 U.S. 668, 687, 694 (1984

Petitioner must prove that counsel “made errorsesmus that counsel was not functioning as
‘counsel’ guaranteed the defendant by the Sixth Amendment” to establish deficient performaf
at 687. In other words, petitioner must prove tmainsel performed “below an objective standarg

reasonableness.” ldt 688. The Court may determine the second element, prejudice, before an

LS,

ce
ne res
).
the
ice. |
| of

alyzin

counsel’s performance. Cooper v. Calderds5 F.3d 1104, 1109 (9th Cir. 2001). If the Court

determines that the alleged error did not prejudice petitioner, it does not need to consider ¢

performance._ld.

3 Petitioner raises this ground for relief in his Motion Under 28 U.S.C. 8§ 2e6%js
supporting brief does not provide any argument supppttiis claim._Movant[']s Brief In Support
Of Motion Under 28 U.S.C. 8§ 2255 To VaeaBet Aside, Or Correct A Senter{@oc. #2) filed
March 2, 2016.
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In her Report And Recommendatjaludge Burns notes that some of the foregoing clain

ineffective assistance are procedurally barred because petitioner did not raise them on direg

Doc. #23 at 14-15 (citing Bousely v. United Sta&#3 U.S. 614, 621-22 (1998) (must show cause

s of

t app

and

prejudice to bring habeas claim not raised on dappeal). Petitioner objects, arguing that procedural

bars do not apply to ineffective assistance claims. Movant's Obje¢bats #25) at 2-3.

Supreme Court precedent supports petitioner’s objection. In Massaro v. United53&ité<S.

500, 504 (2003), the Supreme Court held that thegoharal default rule which requires petitioners

directly appeal claims before raising them on d¢eli@ review does not apply to ineffective assistal

claims. Further, the Ninth Circuit has statedttblaims of ineffectie assistance “are generally

inappropriate on direct appeal.” Sdeited States v. McKenn&27 F.3d 830, 845 (9th Cir. 2003); s

alsoUnited States v. Ros206 F.3d 896, 900 (9th Cir. 2000). Thus, in light of Massae Ninth

Circuit precedent, petitioner did not procedurally défany ineffective assistance claims by failing
raise them on direct appeal.

A. Statute Of Limitations Issue

On January 4, 2011, District Judge Roslyn @ve$ denied petitioner’'s motion to dismis
Count 1 (conspiracy to commit money launderingydabon the statute of limitations. She reasong
follows:

[Petitioner] was indicted on April 8, 2010Thus the conspiracy charge is timely
provided [petitioner] acted in furtherance of the conspiracy after April 8, 2005.
According to the indictment, [petitionei]dd a false tax return on April 12, 2005. The
false tax return allegedly was in furthece of the money laundering conspiracy.
[Petitioner] also took stepstaf April 2005 to hide assets from the government, such as
a boat and trailer. Givendldate of these alleged actions, the conspiracy to commit
money laundering count is timely.

Order(Doc. #120 in Case No. 10-cr-464) at 1. Petitiaqyererally asserts that his retained attorr

to

nce

ce

bS

d as

ey,

Jason Lamm, provided ineffective assistance wheaileel to successfully argue that the Court shquld
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have dismissed Count 1 because the statute of limitations had expirechereg¢han five years had

elapsed since his last overt act in furtherandb®imoney laundering consacy. _Movant's Brief In

Support(Doc. #2) at 3-13. In particular, petitionasserts that counsel should have argued

(1) petitioner withdrew from the conspiracy befcApril of 2005; (2) under Grunewald v. Unitg

States 353 U.S. 391, 401 (1957), acts of concealnfafter the central criminal purposes of
conspiracy ha[s] been attained” do not constitute an overt acts in furtherance of the conspir
(3) the law did not require petitioner’s tax return to report illegally obtained fundsid.See

Judge Burns recommended that the Court ovettnigelaim because the omitted arguments

dismissal “fail[] factually and legally.”__Report And Recommenda{iDoc. #23) at 17. Petitione

objects, asserting that Judge Bumssunderstood the facts of thigament and relevataw pertaining

to it.” Movant's ObjectiongDoc. #25) at 3.

1. Withdrawal from conspiracy

In December of 2004, petitioner pled guiltymispiision of felony in the District of

Utah. Se¢ Doc. #2-1 at 43 (plea agreement); Report And Recommendatiboc. #23) at 18. In

conjunction with that plea, he made Itple proffers to the government. IdRetitioner contends tha
because he entered into a proffer agreement congarfitaud investigation idtah, he withdrew from
the money laundering conspiracy on February 17, 2005 — more than five years before the gr

charged him with conspiracy to commit money laundering. Mimeant’s Brief In Suppor{Doc. #2)

at 11.
Petitioner argues that pursuant to the proffer agreement, he disclosed an asset W
purchased in furtherance of the laundering schemethieeScarab boat. Icit 11. Petitioner’s

disclosure was that the Scarab boat was “unavailadnhd the government did not recover the boat U

nearly two years after petitionepsoffer. Report And Recommendatifidoc. #23) at 17. This trivial
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disclosure — along with petitioner’s proffer and caagien in a separate investigation — do not sug

withdrawal from the overall money laundering conspiracy.\8eted States v. Lothia®76 F.2d 1257

1261 (9th Cir. 1992) (withdrawal requires disavowganspiracy’s goal, affirmative act defeati
purpose of conspiracy or “definite, decisivedapositive step” showing disassociation from
conspiracy).

Further, petitioner did not withdraw from thenspiracy in February of 2005 because after|
proffer, he continued to conceal assets and finotts the government. Among other things, he fi
a false tax return in April of 2005. As shown, petitioner’s first suggested argument lacks
Accordingly, counsel did not perform deficientlyejudice petitioner by failing to make this meritlg
argument.

2. Concealment
Next, petitioner claims that counsel prowddaeffective assistance because he fa
to argue that under Grunewalkb3 U.S. at 401, post-conspiracy auftsoncealment such as filing

a false tax return — do not extend the stawftdimitations. This argument fails because

mischaracterizes the crime charged in the ingictt. Petitioner was not charged with the underlyi

scheme to defraud but was charged with conspiarigunder the proceeds of that scheme in var
manners, including “using friends and associatdsde asset(s) from the government.”_Indictm

(Doc. #1 in Case No. 10-cr-464), 1 17(d); Smvernment’'s Answer In Opposition To Petitione

Motion To Vacate, Set Aside, Or Corr&sntence Pursuant To 28 U.S.C. 8 2@%6c. #9) filed July 5,

2016 at 27. In other words, the charged conspiracy consisted entirely of laundering and co
funds from the government. Because the crime ftha}s the object of the conspiracy ha[d] the int;
to conceal as an element,” any act of concealfogtiitered the conspiracy and extended the statu

limitations. _SeeUnited States v. Upterb59 F.3d 3, 13 (1st Cir. 2009) (acts of concealment
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facilitate central aim of conspiracy arefumtherance of conspiracy). Grunewaltdsding — that post;

conspiracy concealment does not further the coaspi- does not apply353 U.S. at 401-02. Thus$

petitioner’'s second argument fails because he coedt¢hé Scarab boat and filed a false tax ref
within five years of the charge. Becaysitioner fails to show that this Grunewaldyument could
have changed the outcome of his motion to disrbased on the period of limitations, counsel did
provide ineffective assistance by failing to raise it.

3. Tax return

Finally, petitioner asserts that his 2004 tax return did not need to include illg
obtained income because the government subsequently required him to forfeit these assets «

21 U.S.C. 8§ 853(c), he retained no right, title or irdeire forfeited assets. Movant’s Brief In Supp

(Doc. #2) at 8. Accordingly, petitioner argues thilatd his tax return in April of 2005 cannot constity
an overt act in furtherance of the conspiracy. Id.

This argument is facially invalid. Astated in the Report And Recommendatifiilegal gain

as well as legal gain constitutes taxable incémec. #23 at 17 (quoting James v. United Ste3é8§,

U.S. 213, 219 (1961)). Thus, for substantiallyréeesons stated in the Report And Recommenda

counsel did not provide ineffective assistance by failing to raise this argument. Doc. #23 at 1

Because all of petitioner’s suggested argumeiits rggard to the statute of limitations la
merit, he has not demonstrated deficient perfowaar prejudice. Accordingly, the Court overru
petitioner’s first claim of ineffective assistance.

B. Source Of Government Evidence

Petitioner asserts that Lamand David Eisenberg, who began representing petitiong

January of 2011, provided ineffective assistanceibgdao request a hearing under Kastigar v. Uni

urn

not

pgally

hnd u

DIt

tion

7-18.

J

CK

es

br in

fed

States 406 U.S. 441 (1972), to challenge the sourcgoaernment evidence. Movant's Objections
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(Doc. #25) at 5-6. In particular, petitioner clairtimt because of hisooperation in Utah, the¢

government granted him immunity from furtheopecution based on information he provided and then

improperly used this information against him in this case in Arizona. Movant's Brief In Sy

(Doc. #2) at 15.

Judge Burns recommended that the Court overrule this claim because petitioner

demonstrate that his attorneys’ inactiosuléed in prejudice. Report And Recommendatiooc. #23)

pport

fails |

at 18-19. Further, the Court and Ninth Circuit fotimat petitioner did not factually establish that {he

government ever promised him immunity. (diting Order(Doc. #120 in Case No. 10-cr-464) a
Mounts 584 F. App’x at 483-84). Thus,ebunsel had requested a Kastigaaring, the Court woulg
have denied the motion because the government never promised immunity. Petitioner argug
trial, the Court “barely brushed over” whetherttas immunity and the Ninth Circuit similarly errg

in its ruling. Movant's ObjectionéDoc. #25) at 5-6.

nd

i

bS tha

pd

Petitioner’s vague assertion does not raise armhtactual question concerning whether the

government promised him immunity. Ord&xoc. #120 in Case No. 10-cr-464-KHV). The Court |

already rejected the factual basis for a Kastiggaring, and counsel did not perform deficiently

failing to seek one. For substantially tkasons stated in the Report And RecommendatierCourt

overrules petitioner’s claim that counsel were ineffective in failing to challenge the sou
government evidence. Doc. #23 at 18-19.

C. Personal Interest Conflict

Petitioner argues that Eisenberg provided ineffective assistance because his concerr
potential bar complaint or habs claim created a personal interest conflict during petitiof

sentencing._Movant's Brief In SuppgRoc. #2) at 29-45. Judge Burns recommended that the (

overrule this claim because petitioner does ntdbdish prejudice and Eisenberg did not divu
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privileged information. Report And RecommendaiibDoc. #23) at 21-22. Petitioner objects that Jufige

Burns focused on whether Eisenberg divulged pgetkinformation instead of whether he had a

personal interest conflict._Movant's Objectidiic. #25) at 6-8.

Petitioner falsely asserts that his original cldichnot, partly, rely on divulgence of privileged

information. _SeeMovant’'s Brief In Suppor{Doc. #2) at 45 (“Eisenberg continued to violate the

attorney client privilege on several occasions”). pfave ineffective assistance based on a confligt of
interest, petitioner must establish “(i) that counstValy represented conflicting interests, and (ii) that

the actual conflict adversely affected counsel’s performance.” United States v, Z#ké.3d 855

860 (9th Cir. 2001); sefearp v. Ornoski431 F.3d 1158, 1183 (9th Cir. 2005). Petitioner does not meet
either requirement. First, petitioner’s claim -attltisenberg “was focused on his well[-]being, not

[petitioner’s]” — at best shows “the mere possibibfyfa] conflict,” not an actual conflict. Bake256
F.3d at 860. Second, petitioner does not explain how Eisenberg’s alleged conflict adversely gffect
his performance. In fact, petitioner alleges that the conflict occurred when Eisenberg attempted

withdraw from the caseMovant’s Brief In Suppor{Doc. #2) at 41. Petitioner does not indicate How

Eisenberg’s attempt toithdraw, which the Court rejected, resulted in prejudice. Thus, the Court
overrules petitioner’s claim that a conflict of interest rendered Eisenberg’s assistance ineffectjve.

D. Interview And Call Witnesses

Petitioner asserts that Eisenberg provided autiife assistance because he did not adequptely

investigate the case or present any witnestieny at trial._Movant's Brief In SuppdiDoc. #2) at 45-

66. Petitioner’s underlying claim is fundamentallyorrect because Eisenberg presented the testimony

=

of Brandon Valero on petitioner’s behalftrial. Government’s Respondaoc. #31) at 4. Petitiong

identifies ten additional witnesses, however, thaeBberg knew of but did not call to testify. $ke

Judge Burns recommended that the Court olesthis claim._Report And Recommendat{®woc. #23)
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at 22-26. After discussing petitioner’s claim witlspect to each potential witness, the Report And

Recommendatiogenerally concluded that petitioner did astablish what exculpatory testimony egch

witness would have provided or that such testiyn“would have made a diffence in the outcome @
his trial or sentencing.”_Sad. Petitioner objects, stating as follows:

If [petitioner] can demonstrate that Joseph Flickinger and Rob Garback in fact concocted
their story, as [petitioner] maintains his innocence, the introduction of testimony from

all of the named un-interviewed witnesses as well as the impeachment evidence thag

would have been obtained from a handwritspgcialist and an investigator regarding
various items including the promissory noéesl alleged power of attorney could have
disproved the Government[’]s theory and changed the outcome of the trial . . .

Movant's ObjectiongDoc. #25) at 9-10. Petitioner also reqaest evidentiary hearing on this clal

because he asserts that the record “certainly camsidfy Eisenberg’s failure to investigate in apy

manner the witnesses that were provided to him."at@.

When analyzing whether trial counsel adeqlyatesestigated the underlying facts and law
a case, the Court grants “a heavy measurefefetece to counsel’s judgments.” Stricklan@6 U.S.
at 691. The Ninth Circuit has characterized counséisce whether to call available witnesses a

strategic decision.” Hall v. Lewi®9 F. App’x 829, 831 (9th Cir. 2004); see ddmham v. Deed954

F.2d 1501, 1505 (9th Cir. 1992). Under the Stricklxathework, the Court grants great deferenc

strategic decisions of triabansel. 466 U.S. at 690-91. BadeUnited States v. Spaii5 F.3d 1383

1389 (9th Cir. 1996) (label of “trial strategy” dasst automatically immunize attorney’s performar

from Sixth Amendment challenges).

Here, petitioner fails to demonstrate that Eiseglperformed deficiently by failing to call the

suggested witnessésThe omitted testimony would have impeached the character of gover

4 “[A] petition may be dismissed without lzearing only when it consists solely o
conclusory, unsworn statements unsupported by any proof or offer thereof.” Phillips v. Wpifor(
(continued...)
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witnesses or directly contradicted their testimony. 8eeant’s Brief In Suppor(Doc. #2) at 45-66

Eisenberg attempted to accomplish these goals, however, through cross-examination. G

decision to focus on impeachment through cross-exatan or presentation of defense evidence -

both — represents a tactical decisionl&eting [their] skill and judgment.” Denha®54 F.2d at 1505

Even though specific instances of Eisenberg’s ceassnination left petitioner dissatisfied, he has
shown that counsel’s efforts were outside the “wide range of reasonable professional ass
Strickland 466 U.S. at 689.

Further, petitioner does not establish prejudiceerBfithe withesses had testified, they wo

ounSt

or

not

stanc

ild

have primarily challenged the government’s evaean collateral matters. For example, petitioper

alleges that one witness would have contradigternment testimony that “Scarlet Kitten” — the name

written on the Scarab boat —was a promotions emyppvhen petitioner alleges it was a porn comp4

SeeMovant’s Brief In Suppor(Doc. #2) at 49. Another uncalledtness would have testified abo

the whereabouts of watches that petitioner allegedly stolat 4¥. Petitioner does not demonstr
that detailed testimony concerning trivial aspecti®money laundering scheme and Flickinger’s fr
scheme create a reasonable probahitigt the jury would have returned a different verdict on
count. As shown, Eisenberg did not perform defidy or prejudice petitioner by failing to call the
witnesses. Thus, the Court overrules this claim.

E. Rectify Issue Of Sleeping Jurors

Attrial, the Court notified coums$that certain jurors had fatl@sleep while the governmentw

*(...continued)
F.3d 966, 973 (9th Cir. 2001). Petitioner provides no affidavits or reliable proof to suppot
allegations of how each potential withess would hastified. Further, the exhibits to Movant's Briet
In SupportDoc. #2) do not support his claim that Eisenlailgd to investigate or contact any of th
witnesses. Because petitioner’s claim relies onpipsrted accusations, an evidentiary hearing is 1
necessary to resolve it.
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presenting its case. Movant’s Brief In Supp@bc. #2) at 66-68. When the Court proposed th

could designate these jurors as alternates, Eisenberg and counsel for co-defendant Mounts

believing that the jurors had not misseg aritical testimony. Report And Recommendafiboc. #23)

at 27-28. When the Court reported a second instance of sleeping jurors, Eisenberg did not

request an investigatory hearing. Movant’'s Brief In Supfiodc. #2) at 69. On appeal, the Nin

Circuit held that petitioner waived issues concerning the Court’'s proposed solution of desi
sleeping jurors as alternates. Moys®4 F. App’x at 483. Further, it held that the Court did not h
a “clear or obvious” obligation to hold an investigativearing or take alternative remedial measl
after subsequent reports of sleeping jurors. Id.

Petitioner argues that Eisenberg provided ineffective assistance in (1) objecting to the
proposal to designate sleeping jurors as alternates and (2) failing to object or request a hear

notified for the second time that jurors Haeken sleeping. Movant’s Brief In Supp{Doc. #2) at 66-

71. Judge Burns recommended that the Court ovetglelaim because Eisenberg’s actions did

At it

objec

bbjec
th
jnatir
ave

Ures

Court

ng wi

not

cause prejudice. Report And Recommenddfimt. #23) at 27-28. The Report And Recommendation

also noted that Eisenberg’s response constitumantstrial strategy” because the jurors slept dulf
the presentation of the government’s case. atd27. Petitioner objects that (1) the Report A

RecommendatiorfDoc. #23) did not address counsel’'s failure to object after the second rej

sleeping jurors and (2) counsel’s actions resulted in prejudice because jurors missed “key teg

while sleeping during cross-examination of government witnesses. Movant's Objébim$25)

at 10.

ng

nd

Dort o

Stimor

Petitioner’s first objection lacks merit. Petitiorseiggests that Eisenberg provided ineffeciive

assistance because he failed to object or requistestigatory hearing in response to the second reg

of sleeping jurors. Mvant’s Brief In SupporfDoc. #2) at 66-71. The Report And Recommendal
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addresses this claim through multiple referencdsisgenberg’s “failure to request a hearing.” S

Doc. #23 at 27-28 (finding failure to request hearing did not result in prejudicédftaeds 584 F.

ee

App’x at 483 (discussing investigative hearing in response to second notice about sleeping jurors).

Petitioner’s objection that jurors missing “key testimony” caused prejudice also falls

Movant's Objectionsg(Doc. #25) at 10. To prove prejudice, petitioner must show a “reaso

probability” — not “the mere possibility” — that counsel’s actions affected the outcome ¢

proceedings._Correll v. Rya®39 F.3d 938, 961 (9th Cir. 1987His speculative assertion th

“sleeping jurors could havmissed key testimony” — withoutadtifying what specific testimony the

jurors missed — does not meet this burden. Movant’s Objedios #25) at 10 (emphasis adde

Further, even if Eisenberg requested an invastig hearing concerning sleeping jurors, the Cq

retained “considerable discretion” over the issuecauttl have denied counsel’s request. United St

v. Barretf 703 F.2d 1076, 1083 (9th Cir. 198Bnited States v. Springfiel829 F.2d 860, 864 (9th Cif.

1987) (new trial only necessary when Fifth ottBiAmendment violation), overruled on other grour

by United States v. Benally43 F.3d 350 (9th Cir. 2016). Thus, for reasons stated above and r

short.
nable
bf his

At

).
burt

ates

ds

EaSOr

in the Recommendation And Repattte Court overrules the claim that counsel was ineffectivie in

responding to the issue of sleeping jurors. Doc. #23 at 27-28.

F. Marital Communications And Adverse Spousal Testimony Privileges

Petitioner contends that Eisenberg providedffective assistance because he alloy

ved

petitioner’s wife to testify and conceded that petitioner could not assert the marital communications

adverse spousal testimony privilege. Movant's Brief In Supfidot. #2) at 72-77. Judge Buri

recommended that the Court overrule this clagoduse (1) only the testifying spouse can invoke
adverse spousal testimony privilege; (2) counsghadit waive the marital communications privileg
and (3) testimony by petitioner's wife did not involve marital communications. Report
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RecommendatiorfDoc. #23) at 28-29. Petitioner objects to this recommendation by restatipg his

position that “the privilege” does not belong exclusptelthe testifying spouse. Movant’s Objectio|

(Doc. #25) at 11.
Petitioner fails to distinguish between the adverse spousal testimony privilege and the
communications privilege. Only the testifying spouse can assert the adverse spousal te

privilege. Trammel v. United State$45 U.S. 40, 53 (1980). Eisenb&apd no legal basis to assert

and did not perform deficiently in failing to do so. Either spouse may invoke the m
communications privilege, but petitioner has not identified any testimony from his wife that (|
within this privilege and (2) prejudiced him. Thdisr reasons stated above and in the Report

Recommendatigrihe Court overrules petitioner’s claim that counsel was ineffective for failing to

the marital communications and adverse spousal testimony privileges. Doc. #23 at 28-29.

G. Presence At Every Stage Of Trial

Petitioner asserts that Eisenberg provided ineffective assistance because he failed to

the right to be present at every stage of the trial.” Motion Under 28 U.S.C. §2@&5#1) at 9. In

particular, petitioner asserts that the government improperly influenced Flickinger during a tria
and Eisenberg did nothing to remedigfbrosecutorial misconduct. ldudge Burns recommended th
the Court overrule this claim bewau“[petitioner] provide no support for his factual assertions &
provides no authority for his argument that attorneys are forbidden from conferring with wit

during trial.” Report And Recommendati@oc. #23) at 29-30. Ihis objection, petitioner does n

provide facts or legal authority to support his claim. Beeant’s ObjectiongDoc. #25) at 11-12

Thus, for substantially the reasons stated in the Report And Recommeniti@&tiGourt overrules thi

claim.
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H. Closing Argument

Petitioner argues that Eisenberg provided ineffective assistance because during closing argum

he conceded guilt on Count 2 (conspiracy to defraud the United States) and Count 3 (filing false t

return). ‘Movant’s Brief In SuppofDoc. #2) at 77-82. Judge Burns recommended that the Court

overrule this claim because

[Petitioner] fails to demonstrate that MrsEnberg’s conduct was not part of a strategic
decision to detract jurors from the more serious counts, conspiracy to commit money
laundering and witness tampering, both of which carried a maximum sentence of
20 years. The maximum sentence on count the conspiracy to defraud count, was

5 years, and on count 3, the tax count, was 3 years.

Report And RecommendatigBoc. #23) at 30. Judge Burns also noted that Eisenberg subseq

stated that petitioner was “okay with” conceding guilt on Counts 2 and 8quioting_Transcript Of

Proceeding$Doc. #363 in Case No. 10-cr-464-KHV) filé\pril 24, 2012 at 104). Petitioner objects,

claiming that Eisenberg did not receive his conaadtthe concessions resulted in prejudice. Mov3g
Objections(Doc. #25) at 12-13.
Counsel’s failure to obtain a client’s consbatore conceding guilt on one of multiple charg

in closing argument does not create a presumption of prejudice. United States v., Aanka8d

1053, 1058-59 (9th Ci2005). In fact, the Ninth Circuit has stated that “a trial attorney may fi
advantageous to his client’s interests to concede certain elements of an offense or his guilt

several charges.” United States v. Swan8di3 F.2d 1070, 1075-76 (9th Cir. 1991). According

even if the Court assumes that Eisenberg didrecgive his client’'s ansent, petitioner still mus
establish prejudice.

Petitioner asserts that Eisenberg’s closing argument prejudiced him because the gov
argued that the concessions meant the jury skastdreturn a guilty verdict on Count 1 (conspird

to commit money laundering). Movant’'s ObjectigBb®c. #25) at 13. The record belies petitionsg
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assertion. In closing, the government did not atgaeEisenberg’s concession should cause the

to find petitioner guilty of Count 1. Transcript Of Proceedifigisc. #363 in Case No. 10-cr-464-KH

at 88-93. Rather, the government asserteditead presented overwhelming evidence of guilt

Count 1 and discussed specific instances of money launderingt 868-93;_sealso Transcript Of

Proceedings (Sentencinfoc. #447 in Case No. 10-cr-464-KHV) filed April 12, 2013 at 68 (c¢

noted “evidence was overwhelming oe thsue of guilt”). Thus, because petitioner has not establ
prejudice, the Court overrules this claim of ineffective assistance. Doc. #23 at 30.

l. TextMessages

Petitioner argues that Eisenberg provided ineffe@ssistance becausefaiged to successfully

exclude from evidence certain text messages between petitioner and Garback. Movant's

Support(Doc. #2) at 82-85. Petitioner asserts that Eisenberg should have moved to excl
messages because Garback admitted that he deletgdexts and the texts could have been “spoof

i.e. sent by someone other than petitioner even though they appeared to be sent from pe

number._Idat 82-83 Judge Burns recommended that the €owerrule this claim because petitioner

“fails to demonstrate that MEisenberg was ineffective with respect to the admission of the
messages, or that even if his performance wefeictive, [petitioner] was prejudiced.” Report Al

RecommendatiofDoc. #23) at 31. Petitioner objethat the Report And Recommendatinoorrectly

jury

on

burt

shed

Brief
Lide t
ed,”

litione

text

hd

asserts that the record does not support his clait@arback “spoofed” the text messages. Movant's

> To the extent petitioner asserts that admission of the text messages violated hig

Amendment Confrontation Clause rightés claim is procedurally barred. Sk®vant's Brief In
Support(Doc. #2) at 84; semsoMovant’s ObjectiongDoc. #25) at 13-14 (asserting he is entitled
relief pursuant to cases discussing Confrontation<glauThe Ninth Circuitejected this claim on
direct appeal._Seadounts 584 F. App’x at 484. As discusseddwe, “federal prisoners may not use
a motion under 28 U.S.C. 8§ 2255 to relitigate a claimwat previously rejected on direct appeal
Foster v. Chatmari36 S. Ct. 1737, 1758 (2016) (Alito, J., Concurring);ie&a Section IIl.
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Objections(Doc. #25) at 13-14.

Regardless whether the record supports petitiogerigention that the texts were spoofed,
fails to establish that Eisenberg’s failure talexe the messages caused prejudice. Petitioner dog
show that the text messages had a pronounced effect on the jury’s verdict. Absent argums
contrary, the Court presumes that the text messagestihave a material effeon the outcome of th

proceedings because “evidence was overwhelmingeissiue of guilt.”_Transcript Of Proceedin

(Sentencing)Doc. #447 in Case No. 10-cr-464-KHV) at 68. Thus, petitioner fails to demonst
reasonable probability that the result of the prorgmdwould have differed had counsel successf
excluded the text messages. Because petitioner does not establish prejudice, the Court ove
claim of ineffective assistance.

J. Restitution Order

Pursuant to the Mandatory Victims Restituthat (“MVRA”), the Court ordered that petitionef

joint and severally with Mounts and Flickingery®672,813 in restitution to the victims of Flickingel
original fraud scheme. Petitioner argues that Eisenberg and Vicki Lopez, co-counsel at sen

provided ineffective assistance because they did netbty this restitution order. Movant’s Brief

Support(Doc. #2) at 85-88. Judge Burns recommended that the Court overrule this claim |
(1) petitioner’s crimes directly related to the lo§&lickinger’s victims and (2) no prejudice resultg

Report And RecommendatigBoc. #23) at 32. Petitioner objecasguing that he suffered prejudic

namely “an additional restitution amount of $672,813.00.” Movant’'s Objectidns. #25) at 14.

In United States v. Thiel&814 F.3d 399, 401-02 (9th Cir. 2002) tNinth Circuit held that g
petitioner “cannot collaterally attack his restitutmmaer in a § 2255 motion” because such attack
not seek relief from custody. Under Thigbetitioner cannot challenge his restitution order throug
ineffective assistance claim in Section 2255 motion. Thus, the Court denies relief on this grod
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K. Unfair Sentence Disparity

Finally, petitioner asserts that Eisenberg pdedi ineffective assistance because he did
effectively argue that petitioner received an uné@intence compared to his similarly-situated

defendant Flickinger. Movant's Brief In Suppgtoc. #2) at 89-91. Judge Burns recommended

the Court overrule this claim because (1) atesaeihg, the Court found thidlickinger and [petitioner]
stand in dramatically different circumstances in eghtheir role in this case” and (2) petitioner dq

not demonstrate how Eisenberg perfodrdeficiently._Report And Recommendati@oc. #23) at 33

Petitioner objects that counsel failed to cite suppodasg law at sentencing when he argued that t

was an unwarranted disparity betwgetitioner’s sentence and thatditkinger. Movant’s Objection$

(Doc. #25) at 14.

Even if the Court presumes that Eisenbeilgdiato supplement his argument with proper le
support, petitioner fails to establish the factual predicate for his clairthate=lickinger and he wer
“similarly situated.” Petitioner fails to rebut the Court’s finding — which the Ninth Circuit affirm
that the defendants were “in dramalfigdifferent circumstances.” MountS§84 F. App’x at 486. Thus
the Court overrules this claim.

. I neffective Assistance of Appellate Counsdl
Courts analyze claims of ineffective assistasf@ppellate counsel undie familiar Strickland

framework, which requires petitioner to show deficient performance and prejudice. Moormann \

not

that

DES

here

D

.Rya

628 F.3d 1102, 1106 (9th Cir. 2010). Petitioner assertappailate counsel — Cari Nolan — provided

ineffective assistance because she (a) did nojpedely communicate with petitioner before filing i

opening brief; (b) made “incorrect and incompfedrguments; and (c) failed to raise multiple clai
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on appeaf. Movant’s Brief In Suppor(Doc. #2) at 113-20.

A. Failure To Communicate

Petitioner asserts that appellate counsel provitsftective assistance because she did nof tell

him which issues she planned to raise in the opémiefand did not respond to letters and calls affter

she filed the brief._Movant’s Brief In Suppg¢Boc. #2) at 113-20. Judge Burns recommended that

Court overrule this claim because petitioner’s letteegse sent after she fiethe opening brief, ang

the

counsel could not have incorporated petitioner’s notes in her briefing. Report And Recommendati

(Doc. #23) at 34-35. Further, petitioner fails to show how this lack of communication result

ed ir

prejudice because “nothing in [theltkrs [] establishes that [petitioner] was in possession of issues or

facts that appellate counstiould have raised.” lét 35. Petitioner objects that he sent some lefters

before counsel filed the opening brief. Movant’'s Objecti@wc. #25) at 17-18.

Petitioner fails to factually support his objectidm. fact, the opening appellate brief predates

all of the letters attached to Movant’s Brief In Supdtiis Section 2255 petition. SPec. #2-1 EX. S

at 165-87. Thus, for reasons stated in the Report And Recommendai@ourt overrules this clain.

Doc. #23 at 34-35.

B. Ineffective Arguments

Petitioner argues that appellate counsel provided ineffective assistance because sh¢

did

amend her briefs after petitioner identified issues with certain arguments and did not review feleva

transcripts to prepare argumentdovant’s Brief In SupportDoc. #2) at 115-20. Petitioner maintaip

that her deficient performance resulted in inadequate arguments concerning his immunity and the stat

of limitations. _Id. Judge Burns recommended that the Cowuerrule this claim because “[petitione

=

6

analyzes each claim individually below. Movant's Brief In Supfiodc. #2) at 113-120.
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fails to identify any facts or law that should have b@eorporated into the issues raised, or show

appellate counsel was ineffective in presenting or arguing the claims.” Report And Recomme

(Doc. #23) at 35. In his objection, petitioner argueshistletters clearly point out several relevg

issues.” _Movant’'s Objection®oc. #25) at 17.

Petitioner’s vague objection does not identify deficiencies in appellate counsel’'s argume

Court has already rejected the very arguments that petitioner’s letters suggested. Ctowaats

Brief In Suppor{Doc. #2) at 115 (discussing argument predttioner withdrew from conspiracy), wit

supraSection I.A.1. Failure to raise these claint mbt result in prejudice. Thus, for reasons sta

above and in the Report And Recommendatibe Court overrules this claim. Doc. #23 at 35.

C. Failure To Raise Issues

Petitioner asserts that appellate counsel provided ineffective assistance because she fail
the following issues on appeal: (1) trial counsel’s failure to request a Kabkigaing; (2) the

government’s discussion with a witness during teakss; and (3) trial counsel’s concession of g

during closing argument.__Sddovant’'s Brief In Support(Doc. #2) at 113-20. Judge Bur
recommended that the Court overrule these claims because petitioner has not demonstrated

Report And RecommendatigDoc. #23) at 35. Presumably, petitioner’s objection that his “letters

out several relevant issues” extends to this claim. Movant’'s Obje¢baas #25) at 17.

When claiming ineffective assistance for failto@aise a claim on appeal, petitioner must pr

that
ndati
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(1) that “counsel acted unreasonably in failing to discover and brief a merit-worthy issue” and (2)

reasonable probability that but for counsel’s failure to raise the issue, the appeal would have

resuls

in a reversal of his conviction. Moormars28 F.3d at 1106. When assessing the merits of siich a

claim, the Court must “look to the niiesrof the omitted issue.” Hooks v. WaritB4 F.3d 1206, 122

(10th Cir. 1999). Petitioner’s claim does not estalisejudice because the Court has rejected ea
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the omitted claims. Accordingly, even if counisatl included the claims, petitioner’s conviction wol
not have been reversed on appeal. Thus, the Court overrules this clam.
[11.  Prosecutorial Misconduct

Petitioner asserts that the government engagpbsecutorial misconduct because it (1) u
petitioner’s prior proffer statements as evideriggimproperly presented evidence through a sumn
witness; (3) improperly presented facts not ilderce during closing argument; (4) failed to gr

witness Valero immunity; and (5) used pegd testimony. Movant’s Brief In Supp@Boc. #2) at 91-

112. Petitioner only raised one of these prosecutmigdonduct claims on direct appeal. Appellarn

Opening Brief On Appeal2013 WL 5880723 at *29, United States v. Carlugact. 25, 2013)

(government misrepresented intent to use inftiondhat petitioner provided in Utah investigation
trial in Arizona). Judge Burns recommended that the Court overrule these claims as proc

defaulted. _Recommendation And Rep@bc. #23) at 34. Although petitioner’s objection larg

ignores the procedural default issue, he arguesrétiective assistance by appellate counsel cal

the claims to be omitted on direct appeal. Movant’'s ObjecfiDos. #25) at 15.

Absent a showing of cause and prejudice or actual innocence, petitioner cannot

Section 2255 claim that he did not raisedoect appeal. United States v. Frady6 U.S. 152, 164-16

(1982); Bousley523 U.S. at 623. To show cause, petitioner must demonstrate that “some ol
factor external to the defense” — such as ineffecssistance of counsel — prevented him from rai

the claim on appeal. Murray v. Carridi77 U.S. 478, 488 (1986).

While ineffective assistance may constitute cause to excuse a procedural default, as e
above, petitioner fails to prove ineffeaiassistance by appellate counsel. stipeaPart Il. Therefore
petitioner does not excuse his pedural defaults and for theasons stated in the Report A

RecommendatiofDoc. #23), the Court overrules the prosecutorial misconduct claims that pet
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failed to bring on direct appeal.

To the extent petitioner's appeal asserted that the government violated his prior
agreements, his attempt to raise the same claimsiSection 2255 motion alsails. “[A]s a general
rule, federal prisoners may not use a motion u2@U.S.C. § 225%0 relitigate a claim that wa

previously rejected on direct appeal.” Fos1&6 S. Ct. at 1758; Paige v. United Stpdé6 F.2d 1278

1279 (9th Cir. 1972) (per curiam); United States v. Castelléhé. App’x 629, 630 (9th Cir. 2003).

If petitioner demonstrates an intervening changg@plicable law or that akying his claim would resul

in a manifest injustice, th€ourt can hear a claim disposed of on direct appeal D3eis v. United

States 417 U.S. 333, 342 (1974); Walter v. United Sta889 F.2d 814, 816-17 (9th Cir. 1992

Petitioner fails to assert either exception to the mhoa bar. Thus, to the extent petitioner raised
claim on direct appeal, the Court overrules it in the context of petitioner’'s Section 2255 motio
Conclusion

The files and records in thisase conclusively shothat petitioner is not entitled to relie
Accordingly, no evidentiary hearing or government response is required2836e5.C. § 2255
Phillips, 267 F.3d at 973 (no evidentiary hearing when claims consist of conclusory stats

unsupported by proof); United States v. McMullé8 F.3d 1155, 1159 (9th Cir. 1996) (no hear

when petitioner’s allegations viewed against rddail to state claim); Baumann v. United Sta&32

F.2d 565, 571 (9th Cir. 1982).

Certificate Of Appealability

Under Rule 11 of the Rules Governing Secf@85 Proceedings, the Court must issue or d
a certificate of appealability when it enters a fineder adverse to the applicant. A certificate

appealability may issue only if the applicant hasdena substantial showing of the denial o
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constitutional right. 28 U.S.C. § 2253(c)(2)0 satisfy this standard, the movant must demonstratg that

“reasonable jurists would find the district coud'ssessment of the constitutional claims debatab

wrong.” Tennard v. Dretké42 U.S. 274, 282 (2004)oting_Slack v. McDanieb29 U.S. 473, 484

(2000)). For reasons stated above, the Court firedgo#titioner has not satisfied this standard.

Court therefore denies a certifieaif appealability as to itslmg on petitioner’s Section 2255 motio

IT ISTHEREFORE ORDERED that petitioner's Motion Und€8 U.S.C. § 2255 To Vacate,

Set Aside Or Correct Sentence By A Person In Federal Cu§imty #1 in Case No. 16-cv-58
Doc. #477 in Case No. 10-cr-464-KHV) filed March 2, 2016\SERRULED.

IT ISFURTHER ORDERED that a certificate of appealability as to the ruling on petition
Section 2255 motion IBENIED.

IT ISFURTHER ORDERED that Movant[']s Motion ToStrike Respondent[']s Reply T

Movant['ls Objections To The Magistrate['ls Report And Recommendation For Failure To Cq

With The Court[']s Order To Show Cau@eoc. #32) filed January 12, 201808/ ERRUL ED.

Dated this 4th day of ApriR018 at Kansas City, Kansas.

s/ Kathryn H. Vratil
Kathryn H. Vratil
United States District Judge

! The denial of a Section 2255 motion is notegdpble unless a circuit justice or a circu

or district judge issues a certificate of appealability. Seml. R. App. P. 22(b)(1);
28 U.S.C. § 2253(c)(2).

-25-

e or

The

&)

mply




