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obs LLP et al

WO

NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

IN THE MATTER OF:
Albert L. Jacobset al .,

Debtors.

Diana Parke

V.

Appellant,

Albert L. Jacobset al.,

Appellees.

Doc.

No. CV-16-00602-PHX-JJT
BK NO. 2:15-bk-15429-EPB
BK NO. 2:15-bk-15431-EPB

ORDER

At issue are the Opening Brief onppeal (Doc. 15, Opening Br.) filed by

Appellant Diana Parker as Executor of the &std Gertrude F. Rothschild (collectively
“Rothschild Estate”), to which Appellees drt Jacobs LLP andlbert Jacobs, Jr.
(collectively, “Debtors”) filed a Response @¢P. 30, Resp. Br.) anddhRothschild Estate

filed a Reply (Doc. 35, Reply); and Propdsintervenors Troutem Sanders LLP and

Attorneys’ Liability Assurance Society, Inc.’s Emerggnbdlotion to Intervene in

Bankruptcy Appeal (Doc. 37)¢ which the Rothschild Ed&filed a Response (Doc. 45

and Proposed Intervenors filed a Replyo¢D47). The Court held a hearing on th
pending matters on May 26, 2016. (Doc. 48.)
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l. Motion to Intervene
Pursuant to the Court’s discussions witoposed Intervensrat the hearing and
the representations they made at that tithe, Court denied Bposed Intervenors’
Motion to Intervene.Because the adjudication of righistween Debtsrand Proposed
Intervenors is not before the Court in tlappeal, Proposed Intervenors’ stake in t
appeal is insufficient tavarrant intervention.
lI.  Appeal of Bankruptcy Court Order
This appeal arose after Debtors filed bankruptcy protection ithe United States
Bankruptcy Court and one of their creditdf®e Rothschild Estatesought relief from the
automatic bankruptcy stay to litigate claimsmgt Debtors. Debtofded for Chapter 11
bankruptcy relief in December 2015, just tdays before they were scheduled to go

trial in New York state court to defend agsti claims brought by the Rothschild Estate,

after more than five years of pre-trial littgan. (Opening Br. at 1, 3.) The Rothschil
Estate filed motions for reliefrom the automatic stay witihespect to both Debtors
(Doc. 17-1, App. 1 to Opening Br. at 22-23pc. 17-2, App. 2 to Opening Br. at 6-7
The Rothschild Estate argued that Debtord tiee wherewithal to cover their expenss
for the trial and it would be prejudiced if Bwrs did not appear at the scheduled trial
which is still set to proceedgainst another defendant,olitman Sanders LLP—and i
would later have to conduct a separate aigdhinst Debtors. (App. 2 to Opening Br.
12-14.) After examining the ewice of Debtors’ financiadtatus and considering thg
Rothschild Estate’s assertitimat Debtors’ litigation costs may be covered by insurat
but it had been unable to carad discovery on the issue, the Bankruptcy Court denied
Rothschild Estate’s motions in a MinuEntry Order entered on February 26, 201
(Doc. 8-1.)

On March 7, 2016, the Rothstd Estate timely filed it$Notice of Appeal of the
Bankruptcy Court's Minute Entry Ordebenying Creditor's Motion for an Order

Granting Relief from the Autoatic Stay. (Doc. 2; App. 2 to Opening Br. at 287.

to

\U

1ce
the
6.




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

Debtors filed a Motion to Dismiss the Agg (Doc. 19), which this Court denied
(Doc. 25).

After it discovered additional informationgarding Debtors’ ability to cover theip
legal fees in the New York @aon by way of insurance, ¢hRothschild Estate filed a
Second Motion for Relief from Automatic Staly the Bankruptcy Court on April 15,
2016, and the Bankruptcy Caureld an expedited hearimgp April 21, 2016. (Doc. 28-
4.) In a written Order dated Aip25, 2016, the Bankruptcydtirt found that resolution of]
the Rothschild Estate’s staglief motion turned on the trutsf its claim that Debtors had

an insurance policy providing for the costtbéir legal represertian in the New York

action. (Doc. 28-5.) Relying on Debtors’ e statements and the alleged insuref
assertions—including counsel for the alldgasurer’'s representation that the insurge
would “very likely” deny Debtors’ claim focoverage—the Bankrupt Court denied the
Rothschild Estate’s renewed staligemotion. (Doc. 28-5; Reply at 7.)

On April 28, 2016, the Court grantethe Rothschild Bate’s motion to

supplement the record on appeal wi#m expert report, insurance policy and

supplementary declaration. (Doc. 29.) In cogtion with their Response brief on appea

Debtors also supplemented the record wiishbriefs to the Bankruptcy Court and an

additional Declaration of Debtor Allel. Jacobs, Jr. (Resp. at 6.)
A. Legal Standard

In its appellate capacity, this Coureviews the Bankruptcy Court’s factus
findings for clear error and legal conclusiatesnovo. Wegner v. Murphy (In re Wegner),
839 F.2d 533, 536 (9th Cir. 1988). Undee thlearly erroneous standard, the Cour
accepts the Bankruptcy Courfiadings of fact unless th€ourt “on the entire evidencs
is left with the definite mad firm conviction that a mistakhas been committed” by thg¢
bankruptcy judgeAnderson v. Bessemer City, 470 U.S. 564, 5781985). The appellee

U

does not have the burden to persuade thet@wmairthe Bankruptcy Court’s findings wer

[1°)

correct, but rather the appellant “must persutide Court that such findings are, as

claimed by [appellant], clearly erroneou®ulirer & Co. v. Aktiebolaget Addo, 410 F.2d
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871, 878 (9th Cir. 1969). “This court must vigiae evidence in the light most favorabl
to the parties who prevailed below. Suphrties must be given the benefit of 3
inferences that may reasonably drawn from the evidencdd.

B. Substantial EvidenceSupports Bankruptcy Court’s Decision

A court may grant relief from the aumatic bankruptcy stay “for cause.
11 U.S.C. 8§ 362(d)(1)While courts evaluate a numbef non-exclusive factors to
determine if cause exists to permit litigatiomvolving a debtor to proceed in anothd
forum, Truebro, Inc. v. Plumberex Specialty Prods., Inc. (In re Plumberex Specialty
Prods, Inc.), 311 B.R. 551, 557 (Bankr. C.D. Cal. 2004), the Bankruptcy Court foun

and this Court agrees—that ttp@estion whether the RothschHtate is entitled to relief]

from the automatic bankruptcy stay turns whether Debtors have the resources for

competent legal representationthe New York action. Téa Bankruptcy Court relied on
the sworn statements and scHedwf Debtors to concludiat they do not have suck
means. While the Court finds merit in tRethschild Estate’sjuestion regarding how
Debtors have the means to pay their legats the bankruptcy action but not the Ne
York action, the Court cannot conclude tha Bankruptcy Court clearly erred in makin
its finding in light of the evidence Debtorsoprded as to their lackf means. In other
words, to answer thearrow question beforeihCourt on appeal, Debtors’ evidence wx

sufficiently substantiaio support the Bankruptcy Court’s decision.

The Court allowed the Rathhild Estate to proval supplemental evidence—

which was only considered by the Bankrup@yurt after the Rothschild Estate filed it

notice of appeal—to try to shothat the cost of Debtors’ defense in the New York acti

is covered at least in part by ansumance policy. Debtors oppose the Courg

consideration of that evidea because the Rothslcl Estate did not timely appeal thg
Bankruptcy Court’s later decision on thssue, even though this Court granted t
Rothschild Estate’s motion to supplemestd, as a result, both parties took tf
opportunity to supplement the record on appeal. In any event, the Court’s considg

of that evidence does not aige the outcome of thegmeal. While the Rothschild
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Estate’s evidence indicatesnse possibility that Debtorslefense would be covered, &
least in part, by an insuranpelicy, Debtors produced ewedce by way of Mr. Jacobs
Declaration of a lack of insurance, acdunsel for the alged insurer averred to
Bankruptcy Judge Ballinger d@h the insurer would “veryikely” deny any insurance
claim by Debtors. The evideneeas sufficiently substantidb support the Bankruptcy,
Court’s finding that Debtors lacked means &legal defense ithe New York action,
and thus this Court may notstlirb that finding on appeal.

The Court notes that the Rothschild Estclaims are not extinguished and wi
be litigated before the Bankrupt&ourt. But the charge dhe Bankruptcy Court is to
balance the interests of Del#@nd all of their Creditor&ee In re Mense, 509 B.R. 269,
276-77 (Bankr. C.DCal. 2014). Here, the Court findhat the Bankrupy Court did not
err in finding insufficient cause to grant the Rothkt Estate reliefrom the automatic
stay on claims against Debtors.

IT IS THEREFORE ORDERED denying Proposed Intervenors Troutmg

Sanders LLP and Attorney’iability Assurance Society, Inc.’s Motion to Intervenge

(Doc. 37).

IT IS FURTHER ORDERED affirming the United StateBankruptcy Court’s
February 26, 2016 Oed denying Appellant RothschilBstate’s Motion for an Order
Granting Relief from tB Automatic Stay.

IT IS FURTHER ORDERED that the Clerk of Coarshall enter judgment
accordingly and close this case.

Dated this 18 day of June, 2016.

N\

Hongrable n J. Tuchi
United Staté$ District Jue
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