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6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| CWT Canada ll, LP, a@ntario, Canada No. CV16-0607 PHX DGC
Limited Partnership
10 Plaintiff, ORDER
11
12| "
13 Elizabeth J. Danzik, an individual, et al.,
14 Defendants.
15 The Court may set aside an entry of défdwgood cause is shaw Fed. R. Civ.
16| P.55(c). The Court considers (1) whether there was culpable camdtiee part of the
17 | defendant, (2) whether any niterious defenses are availabland (3) whether there i$
18| any prejudice to the plaintiffTCl Group Life Insurance Plan v. Knoebber, 244 F.3d 691,
19| 696 (9th Cir. 2001).
20 “A defendant’s conduct is culpable if has received actual or constructive notice
21| of the filing of the action and iantionally failed to answer.”ld. at 697. In this case
22| Defendant Danzik sought counsel immediatafter the default was entered and filed|a
23| motion to set it aside within 3fays. Docs. 22, 26, 33.
24 To establish that a meritorious deferesasts, a defendant must allege specitic
25 | facts that would conigute a defenseld. at 700. The Court need not conclude that the
26| defendant will prevail othe alleged defense to determinattthis factor weighs in favor
27| of setting aside defaultApache Nitrogen Products, Inc. v. Harbor Insurance Co., 145
28| F.R.D. 674, 682 (D. Ariz. 1993). The Coftirtds Danzik’s explaation of her defense
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sufficiently plausible teatisfy this requirement.

Prejudice concerns any adwersffects the plaintiff mighsuffer if the default is
set aside. Requiring Plaintiff to make its case on the nrather than by default is nof
the kind of prejudice @it satisfies good cause.

After considering these factors, the Qowill grant DefendanElizabeth Danzik’s
motion to set aside the Clerk’stgnof default. Doc. 33.

There is still the matter of service pfocess to be addressed. The Court co
schedule a hearing and take testimony freamious witnesses on the issues hot

disputed in the parties’ papers, but tlppears unnecessary and wasteful. If M

Uld

ly
Is.

Danzik’'s counsel can simplgccept service, a hearing will be unnecessary. If Ms.

Danzik declines to have hattorney accept sengg¢the Court likely will proceed with an
evidentiary hearing, and may assess feescastk if it concludes that one party or th
other sought to mislead the Court or multiploceedings unnecessarily. Ms. Danzik
counsel should file a notice l§yctober 12, 2016, stating whether she agrees that he m
accept service on her behalf.

The Court will enter a ruligp with respect to the nion for a default judgment
against Defendant Deja Il, LLD a separate order.

IT ISORDERED that the motion to setige default (Doc. 33) igranted.

Dated this 6th daof October, 2016.

Nalb Gttt

David G. Campbell
United States District Judge
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