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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Zounds Hearing Frandding LLC, et al., No. CV-16-00619-PHX-DGC
Plaintiffs, ORDER
V.

Tina Moser, et al.,

Defendants.

Plaintiffs Zounds Hearing Franchigin LLC (“Zounds Franchising”), Zounds
Hearing, Inc. (“ZHI"), and third-party dendant Sam Thomasson (founder and CEO| of

—+

ZHI) have filed a motion to dismiss theounterclaims and third-party complain
(collectively, “Counterclaims”jiled by Defendants Coastal biéng, Inc. (“Coastal”) and
Tina Moser. Doc. 31. Thiessues are fully briefed (Dec 31, 32, 37) and no party
requests oral argument. For the reason$ostt below, the Courwill grant the motion
to dismiss Counts VI and X andrdethe motion on all other counts.
l. Background.

Because Defendants are the non-movingypdhe allegations set forth in theif
Counterclaims are taken as true for purpasfethis motion. Zounds Franchising is an
Arizona limited liability company with its proipal place of business in Tempe, Arizona.

Doc. 1 at 3. It contracts with third partissown and operate franisles that sell Zounds

brand hearing aids and accessorigs. ZHI is a Delaware corporation with its principa
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place of business in Tempe, Arizona andhishe business of selling approved Zoun(

products to franchisees and third partiks.

On December 9, 2013, Zoun#sanchising and Coastahtered into a Franchise

Agreement granting Coastal the rights dperate three Zounds Hearing Centers
Florida. Doc. 31 at 4; Doc. 1-1 at 5@n February 26, 201Zounds Franchising and
Coastal entered into anoth&ranchise Agreement for Aounds Hearing Center in
Seminole, Florida. Doc. 1&t 11. Tina Moser, presideahd controlling interest holde
of Coastal, personally guarantettek obligations of Coastalld. On March 13, 2014,

Coastal purchased an alreadysérg Zounds franchise in €krwater, Florida through an

asset purchase agreement with Zounds Perarsg\.LC and Zounds Franchising. Doc.

10 at 12. Contemporaneously, Zoundsennsylvania LLC and Zounds Franchisir

entered into an assignment and conseiratesfer agreement with Coastal (“Assignme

n

g
nt

Agreement”). Id.; Doc. 1-1 at 89. The Assignment Agreement included a clause which

released Zounds Franchising from all claithsough the date othe agreement (“the

Release”). Doc. 1-1 at 91. Thel&ase states, in pertinent part:

Upon execution of this Agreement, and except for Franchisor’s obligations
under this Agreement, Assignee a@Gdarantors, for themselves and all
persons and entities claiming by, dbgh or under any of them, hereby
release, acquit, and forever discteripe Franchisor Releasees from all
obligations, claims, debts, demandspvenants, contracts, promises,
agreements, liabilities, costs, attorneys’ fees, actions or causes of action
whatsoever, whether known ounknown, which Assignee and/or
Guarantors, by themselves on behalf of, or irtonjunction with any other
person, persons, partnenghor corporation, havdjad, or might claim to
have against the Franchisor Releadbesugh the date of this Agreement,
including those arising out of orlaged to: the offer, sale, operation and
transfer of the Existip Franchise Agreement @ Existing Franchised
Business); the offer and sale of theunds Hearing franchises under the
Prior Franchise Agreements; the patieespective rights and obligations
under the Prior Franchise Agreements] any and all rights, obligations or
claims under any state franchise regales or franchise relationship laws.
... Assignee and Guarantors coveraard warrant that neither of them will

. sue, [or] assist or cooperatéthwany third party in any third-party
action against, anyranchisor Releasee arisirogit of or related to the
claims released under this Section.
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Id. The Franchise Agement also states: “Francl@sagrees that nothing that

Franchisee believes Franchisee has been told by Franchisor or Franch
representatives shall be binding unless it is written in #gseement. This is an
important part of this Agreement.” Doc. 1-1 at 49.

Defendants allege that Plaintiffs made siaterial misrepresgations relating to
the sale and operation of the franchise — foumr to the Franase Agreement and two
within the franchise diclosure documents. Doc. 1014t17. Counterclaims include tel
causes of action: Counts I-1V (fraud in theluiwement), Count V (viation of Wisconsin
Franchise Investment Law), Count VI (vibtan of Florida Stat§ 817.416), Count VII
(violation of Arizona Consuméfraud Act), Counts VIII-IX (dclaratory judgement), ang
Count X (piercing the corporate veil).ld. at 17-27. Plaintiffs argue that thg

Counterclaims should be dismissed in thetirety as barred by the Release. Doc. 31

10. In the alternative, Plaiffs allege individual counts I-1V, VI, VII, and X should be

dismissed.
[I. Legal Standard.

A successful Rule 12(b)(6) mon must show either &t the complaint lacks &
cognizable legal theory dails to allege facts suffient to support its theoryBalistreri
v. Pacifica Police Dep;t901 F.2d 696, 699 (9th Cir. 1990\ complaint that sets forth a
cognizable legal theorwill survive a mdion to dismiss if it corgtins “sufficient factual
matter . . . to ‘state a claim to relief that is plausible on its fac&shcroft v. Iqbal 556
U.S. 662, 678 (2009) (citinBell Atl. Corp. v. Twombly550 U.S. 544570 (2007)).

1. Analysis.
A. Dismissal in the Entirety.

iSOr

1%

at

154

Plaintiffs move to dismiss all Countémens on the ground that the Release bars

all causes of actions occurring before andublothe date of signing, including the fraud

claims. Doc. 31 at 9-10. With the exceptiaf the piercing the corporate veil argumer

Plaintiffs do not allege that Defendants dalilto provide sufficient factual allegations

failed to plead with requisite particuity;, or made only corlusory statements.
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1. Timing.

Defendants assert that all of the claimgheir Counterclaim “sound in and ar
based on fraud.” Doc. 32 at 5. Defendamtgue that these claims are not within tf
scope of the Release because they dichootue until Defendants discovered Plaintiff
misrepresentations — after thel&ese date. Defendants rely Bransamerica Ins. Co. v.
Trout, 701 P.2d 851 (Ct. App. Ariz. 1958), wgh in turn cites A.R.S. § 12-543, thg
Arizona three-year statute of limitations for frauldl. at 854. Section 12-543 provide
that fraud claims “shall not be deemed tiave accrued until the discovery by th

aggrieved party of the facts constituting finaud or mistake.” A.R.S. 8§ 12-543(3).

This case, however, does not concerndfatute of limitations. The issue to be

decided is whether the Release applies to ftaatloccurred beforiie release date. Thg
parties have not cited any Arizona case tllar@sses this issue, and the Court has fot
none, but other cases have recognized thatdod claims, “the injury and accrual of th
cause of action may occur at a time distimatl separate from the commencement of |
statute of limitations period.”Volk v. D.A. Davidson & Cp816 F.2d 1406, 1412 (9th
Cir. 1987). The Ninth Circuit ab noted that a fraud cause of action “is generally sai(
accrue when a defendant commits thst overt injurious act.1d. (citing Campbell v.
Upjohn Co, 676 F.2d 1122, 1B2(6th Cir. 1982)).This suggests that Defendants’ frau
claims arose — for purposes of the Reteasvhen the fraud wasommitted. If so, the
claims are barred by the Release.

Defendants’ timing argument is also unpexsive because the Release applies
claims both “known andnknown. Doc. 1-1 at 91 (emphasis added}seherally, and in
Arizona, a court will attempt tenforce a contract according to the parties’ intent. ‘T|
primary and ultimate purpose wofterpretation’ is to discovehat intent and to make it
effective.” Taylor v. State FarnMut. Auto. Ins. C9.854 P.2d 1134, BB (Ariz. 1993)
(citations omitted). e very broad language of thel&®ese makes clear that the parti
intended to release all claims that arose fteefoe date of signing, even unknown claim

Doc. 1-1 at 91 (Defendants release all ifos . . . or causesf action whatsoever,
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whether known or unknown,” thahey “have, had, or mightlaim to have against the

Franchisor Releasees througle thate of this Agreement”)As one court has observec

“if the Court were to entertain argumentatha release of unknown claims was npt

intended to include unknown claims, alesse could never effectively encompa

unknown claims.” United States v. Sardi@91 F. Supp. 2d 1128135 (C.D. Cal. 2000)

(citation omitted). For these reasons, Defendants’ timing argument is unpersuasive
2. Fraudulent Inducement.

Defendants alternatively contend tha¢ fRelease and the Assignment Agreems
are void because they were the product ofduent inducement by &intiffs. Doc. 32
at 8. When a contract is the product oliffalent inducement, the party that “justifiabl
relie[d] on the misrepresentations” may void the contraathn Munic Enters., Inc. v.
Laos 326 P.3d 279, 283 {f. Ct. App. 2014).“The principle expressed in the rule i
that when fraud enters into a transactiohi® extent of induaig execution of a written
document, the instrument never becomesabd contract, and the party seeking f{
rescind the contract is nbbund by its terms."Wagner v. Rao885 P.2d 174, 176 (Ariz.
Ct. App. 1994) (citations omitted).

Arizona courts have not directly addsed whether a general release encompay
fraudulent inducement in the mext of business agreements, but they have discus
related issues. IMeritage Homes Corp. v. Hancqck22 F. Supp. 2d 1203 (D. Ariz
2007),a judge on this Court held that alegation of fraudulent inducement did ng
invalidate a release agreement becausedhbaterclaimant did not show reliance on tk
first misrepresentation, andetlrsecond alleged misrepresentation was a true staten
Notably, the judge considered the meritdhed fraudulent inducemetaim rather than
simply dismissing the claim as barred by the release.

In the analogous context of releases obthlmeinsurers, Arizonaourts have held
that releases do not bar ohe for fraudulent inducemengee e.g.Love v. Home Transp,
Co, 641 P.2d 854 (Ariz. 198%permitting fraudulent inducement claim to be decided

the merits when a release was obtained bypsurance adjustor shortly after plaintiff wa
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hospitalized); Lubin v. Johnson820 P.2d 328, 328-329 (Ariz. Ct. App. 1991) (“There

nothing particularly attractive in the propen that an insurer, or anyone else, may

misrepresentation induce a perdorforego rights and then f@ad on the ground that the

fraud is excused because the persdradded should have known better.”).

Other jurisdictions are divided on whethe bar fraud inthe inducement when
there is a general release of claims. Bupreme Court of Arkansas has stated tl
“misrepresentation of facts amounting to fraud cander a release ofaims ineffective
and . . . present a question of fact for the juRurthermore, we have said that releas
contained in contracts do notiexe a party of liability for fraudf that party obtained the
contract by fraud.” Wal-Mart Stores, Inc. v. Coughlir255 S.W.3d 424, 431-32 (Ark
2007) (internal citations omitted). IB.I. DuPont de Nemoarand Co. v. Florida
Evergreen Foliage744 A.2d 457 (Del. 1999), the Supre@ourt of Delaware held tha
while expansive, a release of “claims knoamd unknown” without direct reference t
fraudulently induced claims did not reacliols unknown to the releasing party “whe

the ignorance of such a claimagributable to fraudulent conduby the released party.’

Id. at 460-61. Washington and Xas take similar approache&ee Hawkins v. Empres

Healthcare Management, LL.G71 P.3d 84, 89-92 (Wash..@ipp. 2016) (explicit intent
to release fraudulent inducent claims required)Shannon v. Mem’l Drive Presbyteriaf
Church U.S.476 S.W.3d 612 (Tex.@p. 2015) (same).

New York bars fraudulent ducement claims released by agreement unless tf
claims allege particular facts indicajin“separate and distinct fraud from tha
contemplated by the agreementConsorcio Prodipe, S.Ale C.V. v. Vinci, S.A544 F.
Supp. 2d 178, 189-93 (S.D.N.2Z008) (citations omittedgee also Devon IT, Inc. v. IBM
Corp, 805 F. Supp. 2d 110, 120 -22 (E.D. P@l11) (using New York law to find that
misrepresentations that allegedly inducedirRiffs to sign the agreements “provide[c
grounds with which to challenge the releasestained in the agreements”). Florid

courts look to the breadtbf the release languageSeeMazzoni Farms, Inc. v. E.I.

DuPont De Nemours and Ca&’61 So. 2d 306 (Fla. 2000) (elease within a settlement
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agreement narrowly construed did not bar fraudulent inducement clamsge Solidda
Group v. Sharp Elec. CorpCase No. 12-21411, 2014 WI2513585 (S.D. Fla. 2014
(release agreement which covered “known or unknown” claims was broad enou
include unknown fraudulent inducement claim®regon generally holds that fraudule
inducement claims are badrdy a broad releaseRistau v. Wescolthc., 868 P.2d 1331
(Or. 1994) (release agreemdparred fraudulent inducement claim where the rele
broadly encompassed all claims “whetl@own or unknown, now existing,” and thg
fraudulent inducement claim waexisting at the time othe contract’'s execution);
Lindgren v. Berg 772 P.2d 1336, 1338 (Or. 1989We allowed review to considet
whether the release plaintiffs signed baesmihfrom litigating whether the release itse
was induced by . . . fraudVe hold that it does.”).

Arizona’s insurance-releasease law most closely resembles the approach
Delaware, Washington, and Texas — supportimggparties’ freedom to contract, but nc
finding waiver of fraudulent iducement without an express nfastation of such intent.
Given this approach, vith the Court adopts for this caslkee Court cannot conclude on
motion to dismiss that éhRelease bars the Counterclairi$ie parties’ intent in entering
into the Release must be addressedransary judgment and, perhaps, at trial.

Plaintiffs argue in their reply that tleeonomic loss doctrine prevents Defendar,
from prevailing on their fraudulent inducement claims. Doc. 37 at 6K& Court will
not consider an argumemdisedfor thefirst time in areply brief. Surowiec v. Capital
Title Agency, In¢.790 F. Supp. 2d 997002 (D. Ariz. 2011).

B. Individual Claims.

In the alternative, Plaintiffs seeksdnissal of Counts I-1V, VI, VII, and X.

1. Counts|-IV: Fraudulent Inducement.

Plaintiffs argue that if the entire claim not dismissed as barred by the Relea
Counts I-IV pertaining to Fraud in thedacement should be dismissed because
Franchise Agreement wasfully integrated contract amib outside misrepresentation

were considered. Doc. 3at 11. Even if true, Defelants allege at least twc
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misrepresentationsvithin the franchise disclosure documents which they contg

induced them to sign ¢éhFranchise Agreement. Doc. 4015-16 (referring to paragraph

[72)

44 and 45 of the counterclaimTaken as true, these alleged misrepresentations suppor

the fraudulent inducement claims tinaaist be adjudicated on the merits.
2. Count VI: Florida Franchise Misrepresentation Act.

Plaintiffs argue that Count VI should besmissed because the Florida Franchise
Misrepresentation Act (“FFMA”) does not appto this case. Doc. 31 at 13. The
Franchise Agreement statdsat it “shall be governed bgnd construed in accordance
with the laws of the State dfrizona, without refeence to Arizona’s conflict of laws
principles.” Doc. 1-1 at 46.

“When parties include an express choi¢daw provision, Arizona courts apply
the analysis set forth in the Restatement ¢8dy of Conflict of Lavs § 187 to determine
whether that choice is ‘valid and effectivahd to determine the appropriate balance
between the parties’ circumstances and states’ intere§kérman v. PremierGarage
Systems, LLNo. CV-10-0269-PHX-MHM, 2010 WI3023320, at *5 (D. Ariz. July 30,
2010) (citingSwanson v. The Image Bank, |[n€Z/ P.3d 439, 441-42 (Ariz. 2003)). The
last phrase of the parties’ choice-of-law pston in this case suggests that Arizona lgw
should be applied without reghto conflict of law pringdles like those in 8§ 187, buf
Arizona courts do not honor such provisionRarties cannot contractually bypass t
§ 187 analysisSwanson77 P.3d at 441.

—

e

D

Section 187 providesn relevant part, that “[tihéaw of the state chosen by th
parties to govern their contraetl rights and duties will be aligd if the particular issue
is one which the parties couldhve resolved by an expligirovision in their agreement
directed to that issue.” Restatement § 187(The Court has previously described the

analysis under 8§ 187(1) in tleeerms: “the choice of law @vision is validif the parties

could have agreed in their contract t@ tbame provisions that the chosen law wou
impose, and could have dose under the law of the state with the most significant

contacts with the transactiamder Restatement § 188 Pathway Med. Techs., Inc. v.
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Nelson No. CV-11-0857-PHX-DGC, 2011 WL 4543928,*2 (D. Ariz. Sept. 30, 2011).
The Court concludes that Arizona has thestregnificant contacts on this issug
In performing a 8 188 analysis, the Court itmsider the factors most important to th
particular issue to be decided — in this amgte, whether the parties could have agreec
their contract to waive the provisions thie FFMA. Restatement § 188(2). The Col
concludes that the factors most importanthat decision are the domiciles or places
business of the contracting parties, and tlwation of their relatiorfgp as the franchise
agreements were being putptace. Plaintiff Zounds Frahising is an Arizona limited
liability company with a principal place diusiness in Arizona. Plaintiff ZHI is a
Delaware corporation with a principle placelafsiness in ArizonaAdditionally, in the
franchise acquisition process, Tina Moser éfad to Zounds Fran@@ing’s facility in
Arizona for training. Doc. 1 &8. Defendant Coastal Heagiis a Wisconsin corporation
and Tina Moser is a Wisconsiasident. As between Aona and Wisconsin, the Cour

concludes that Arizona has the most signifiaatdtionship. It is the location of two 0f

the four parties and the location where Rifimeceived relevant training. Thus, the

Court will look to Arizona lav for purposes of answeringett§ 187(1) quesn: could
the parties have achieved by contract wihaly seek to achievby choosing Arizona
law? Pathway 2011 WL 4543928, at *2 (“section 18j(is satisfied only if the parties
could have agreed byontract to the terms that will beported into their relationship
through their choice of law”).

The Supreme Court of Arizona has held tsiatutory rights may be waived by a|
express contract between experienced amghisticated business parties of relative
equal bargaining power, bothpresented by attorneysSwanson77 P.3d at 439%ee
also Verma v. Stuhi221 P.3d 23, 36-37 (Ariz. Ct.pd. 2009) (“It is well settled that
most rights may be waived.” We have perndittee waiver of statutory rights by thei
intended beneficiaries in mamyrcumstances.”) (citations atted). This case has suc
parties, and the Court therefore concludlesat their choice of Arizona law, which

precludes a claim under the FFMA, is valitdaenforceable under § 187(1). The Col
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notes thaBhermarreached the same conclusion.
Defendants contend that Restatement 8 187 comment g indicates Florid

should guide the dispeitresolution because Florida hasiaterest in protecting agains

fraud within the State and the franchises weregaipd in Florida. Doc. 32 at 11. But

Defendants cite only the first portion of the commaddt. It also provides that the agree
State’s law will only be refused in two circstances: (1) when it is required to protect
“fundamental policy” of the alternative Sgator (2) when the alternative State has
“materially greater interest than the statetlod chosen law in éhdetermination of the
particular issue.” Restatement § 187 cmt.Hpre, Defendants have shown neither th
Arizona law would contravene fundamental pelscof Florida law, nor that Florida has
materially greater interest ithis dispute that should oweme the traditional § 187(1
analysis. This is particullgr true given that Florida di not include an anti-waiver
provision in the FFMA. Fla. Sta. Ann. § 817.416.

Because Arizona law permits the waivefr the FFMA, this Court finds the
disputed issue to be one which the partiesccbale resolved by an explicit provision i
their agreement, thereby s#iag the requirement of 8 ¥81). The Arizona choice-of-
law provision is therefore valicand Defendants have waivdtkir right to bring a claim
under Florida law. Count VI will be dismissed.

3. Count VII: Violation of Arizona Consumer Fraud Act.

The Arizona Consumer &ud Act (CFA) provides, in relevant part:

The act, use or employment by any per®f any deception, deceptive or
unfair act or practice, fraud, false pretense, false promise,
misrepresentation, or concealmenp@ession or omission of any material
fact with intent that others relpn such concealment, suppression or
omission, in connection with the sale advertisement of any merchandise

! Defendants’ fraudulent inducement claim does not alter this conclus
Defendants do not specifically allege thas tthoice-of-law provision was procured

by

A la
[

d
a

a

lat

A

=}

5ioN.

fraud. SeeRestatement 8 201, cmt. ¢ (“The fact that a contract was entered info b

reason of misrepresentation,dure influence or mistake does not necessarily mean th
choice-of-law provisiortontained therein will be denieffect. This will only be done if
the misrepresentation, undue influence or mistake was responsible for the compla
adherence to the provision.”).
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whether or not any person has in faeen misled, deceived or damaged
thereby, is declared to be an unlawful practice.

A.R.S. 8 44-1521 (A). The Act defines émchandise” as “any objects, wares, gooc
commodities, intangibles, real estateservices.” A.R.S. § 44-1521.

The issue is whether a franchise constgtiteerchandise” for the purposes of th
Act. Defendants argue thRtower World of Am., Inc. v. Wenzé&94 P.2d 1015 (Ariz.
Ct. App. 1978), controls. Doc. 32 at 11-1ZFlower World held that the CFA’s
definitions of “consumer” and “merchandise” provided a “virtually unrestricted statu
scheme” which permitted the act tppdy to the sale of a franchiseld. at 1017-18.
In 2016, Arizona courts noted thialiower Worldremains good law.Murray v. Farmers
Ins. Co. of Ariz. 366 P.3d 117 (Ariz.Ct. App. 2016) (citingFlower Worlds
interpretation of the CFA before holding thiae “broad language and remedial purpo
of the CFA” permitted a third-party beneficidrya transaction to bring a claim under th
CFA); Larona v. Ariz. Summit Law School, LLNo. CV-15-0092-PHX-NVW, 2016
WL 2893429, at *4 (D. Ae. May 18, 2016) (citing-lower Worldto state that Arizona
has accepted a wide definition“afierchandise” for purposes ofetCFA).

On the narrow issue of whether frArses constitute “mehandise” under the

CFA, Flower Worldis directly on point and controlling. The franchise in the pres

case is subject to CFA. The motion to dissnCount VIl of the Counterclaims is denfed.

4, Count X: Piercing the Corporate Vel Against Sam Thomasson.
Plaintiffs state that this Court shoudmiss Count X of the counterclaim becau
piercing the corporate veil is only a meansmoposing liability foran underlying cause
of action and not an indepemdeause of action. Doc. 31 at 17. The Court agrees
“Arizona law does not recogre a claim for piercing the corporate veil . . . as

independent cause of actionPiaquadio v. AmLegal Funding LLCNo. CV-15-00579-

2 Plaintiffs argue thaWaste Mfg. & Leasing Corp. v. HambickOO P.2d 1220
(Ariz. Ct. App. 1995), controls becausepirtains to the sale of businesses, \Matste
Mfg. distinguishedFlower World and did not overrule it. Becaus#¢ower Worldis

directly on point and comtues to be good law,@Court must follow it.
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PHX-GMS, 2016 WL 393638 at *2-@. Ariz. Feb. 2, 2016) (citindgrive Points Hotel
P’ship v. Pinsonneayl2014 WL 1713623, at *3-4 (DAriz. May 1, 2014);In re Elegant
Custom Homes, Inc2007 WL 1412456, at *¢D. Ariz. May 14, 2007); Dusharm v.
Elegant Custom Homes, In802 F.App’x 571 (9th Cir. 2008);.indquist v. Farmers Ins.
Co. of Ariz, 2008 WL 343299, at *10 (D. Ariz. Felb, 2008)). Instead, piercing th¢
corporate veil is a component thie substantive claims allegetlocal 159, 342, 343, &
444 v. Nor-Cal Plumbing, Inc185 F.3d 978, 985 (9th Cit999) (“[a] request to pierce
the corporate veil is only a means of impasliability for an unddying cause of action
and is not a cause of action in and of itself.”).

Count X will be dismissed as an independent cause of action. Defendants g
precluded from attempting to pierce the aogie veil in pursuing relief for thein
remaining claims.

IT IS ORDERED that Plaintiffs motion (Doc. 31) igranted with respect to
CountsVI and X anddenied with respect to all other Counts.

Dated this 2nd dagf November, 2016.

Nalb Gttt

Dawvid G. Campbell
United States District Judge
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