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joner of Social Security Administration Doc.

woO NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Manuel R. Servin, No. CV-16-00828-PHX-JJT
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendant.

At issue is the denial of Plaintiff ManuB. Servin’s Appliations for Disability
Insurance Benefits and Supplemental $i&culncome by the Social Security
Administration (“SSA”) under the Social Sety Act (“the Act”). Plaintiff filed a
Complaint (Doc. 1) with thi€ourt seeking judicial review of that denial, and the Co
now addresses Plaintiff's Opening Brief (Doc. 9, “Pl.’s Br.”), Defendant Social Sect
Administration Commissioner’s Opposition ¢B. 13, “Def.’s Br.”), and Plaintiff's
Reply* (Doc. 14, “Reply”). The Court has revied the briefs and Adinistrative Record
(Doc. 8, R.) and now affirmthe Administrative Law Judge’s decision (R. at 20-32)
upheld by the AppealBouncil (R. at 1-4).

l. BACKGROUND

Plaintiff filed his Applications on Febary 10, 2012, for geriod of disability

beginning May 1, 2011. (R. at 174-80.) Ridf's claim was denied initially on

! Neither Plaintiffs Opening Brief (Do®) nor Reply (Doc14) were signed by
counsel, except to certiservice of those briefs.
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September 24, 2012 (R. at 130-33), andemonsideration on Mancl4, 2013 (R. at 125-
27). Plaintiff then testified at a hearing hélefore an Administrative Law Judge (“ALJ”

on July 8, 2014. (R. at 38-61.) On Sepbem 23, 2014, the ALJ denied Plaintiff's

Applications®® (R. at 20-32.) On February 30®6, the Appeals @incil upheld the
ALJ’'s decision(R. at 1-4.) The present appeal followed.

The Court has reviewed the voluminousdmel evidence in its entirety and find
it unnecessary to provide amplete summary here. Therpeent medical evidence will
be discussed in addressing the issues raisédebgarties. In short, upon considering tf
medical records and opinions, the ALJ foundttRlaintiff has severe impairments th;
include diabetes mellitusn¢t controlled but no intervention), chronic obstructiy
pulmonary disease (COPD), personality disw, sleep-related breathing disorder
obesity, and alcohol and substanddietion disorders. (R. at 23.)

. LEGAL STANDARD

In determining whether toeverse an ALJ's decision, the district court reviey
only those issues raised by the party challenging the deciSamlLewis v. ApfeR36
F.3d 503, 517 n.13 (9tiCir. 2001). The court may seside the Commissioner’s
disability determination only if the determiran is not supported bsubstantial evidence
or is based on legal errd@rn v. Astrue 495 F.3d 625, 630 (9t6ir. 2007). Substantial
evidence is more than a scintilla, but less thgoreponderance; it is relevant eviden
that a reasonable person might accept asuadedo support a conclusion considering t
record as a wholéd. To determine whether substantialdance supports a decision, th

court must consider the record as a whatel may not affirm simply by isolating 3

2 The ALJ noted that Plairitipreviously applied for d;_iabilitg benefits in 2009,
and another ALdlenied Plaintiff's previas apf)l_lcan_on on April 2011. (R. at 20.) The
ALJ in the present case found that anyroldor disability benefitsprior to April 29,

2011, is barred bE the doctrine i&s judicata which Plaintiff does not challenge here.

(R. at 20.) The ALJ alstound that the fact that Plaifi filed a secondapplication and
claimed a disability onset date two days after denial of his first application “lessen
%Ie)untlff’s] credibility and suggests secondarnyirgas [Plaintiff's] primary goal.” (R. at

* Plaintiff submitted 465 pages of addita medical recordsafter the ALJ held
the hearing, and the ALJ considered them prior to reaching her decision. (R. at 20.)
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“specific quantum of supporting evidencéd: As a general rule, “[w]here the evideng
IS susceptible to morthan one rational interpretatioone of which supports the ALJ’S
decision, the ALJ’s conclusion must be uphelthbmas v. Barnhar278 F.3d 947, 954
(9th Cir. 2002) (citations omitted).

To determine whether a claimant is disablfor purposes of the Act, the AL|
follows a five-step proces20 C.F.R. § 404.1520(a). Theashant bears the burden o
proof on the first four steps, but the burden shifts to the Commissioner at step
Tackett v. Apfel 180 F.3d 1094, 1098 9 Cir. 1999). At the first step, the ALJ
determines whether the claimant is presemithgaging in substéial gainful activity.
20 C.F.R. § 404.1520(a)(4)(i). If so, the clamh& not disabled and the inquiry ent.
At step two, the ALJ detmines whether the claimarttas a “severe” medically
determinable physical or mental impaimhe20 C.F.R. § 404.1520(a)(4)(ii). If not, th
claimant is not disableand the inquiry ends$d. At step three, the ALJ considers wheth
the claimant’s impairment aombination of impairments reés or medically equals ar
impairment listed in Appendix 1 to SubpaP of 20 C.F.R. R&a 404. 20 C.F.R.
8 404.1520(a)(4)(iii). If sothe claimant is automatidglfound to be disabledd. If not,
the ALJ proceedso step fourld. At step four, the ALJ assesses the claimant’s resid
functional capacity (“RFC”) and determines ether the claimant is still capable @
performing past relevant work. 20 C.F.R4@4.1520(a)(4)(iv). If so, the claimant is n¢
disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and final ste
where he determines whether the claimzart perform any other work in the nation:
economy based on the claimanR&C, age, education, amebrk experience. 20 C.F.R
8 404.1520(a)(4)(v). If so, th@aimant is not disabledd. If not, the claimant is disabled
Id.

. ANALYSIS

Plaintiff raises four arguments for the Cosiconsideration: (1) in step four of th¢

disability evaluation process, the ALJ errecconcluding Plaintiff's RFC enabled him tg

perform his past work as aeeln-up worker; (2) in formulemg an RFC, the ALJ erred by
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not adequately capturing Plaifis social limitations as identified by medical expert
(3) the ALJ erred in finding BiIntiff's testimony less than By credible; and (4) the ALJ
erred in discounting third-pargvidence. (Pl.’s Br. at 18-23.)

A. Plaintiff's Residual Functional Capacity to Perform Past Work

At step four of the disability evaluatigorocess, an ALJ must determine if th
plaintiff has the RFC to perform past relevark, either as the gintiff performed it or
as it is generally performed in the national econo&ee20 C.F.R. § 404.1520(a)(4)(iv)
Plaintiff argues that the ALJ rxd by finding that Plainffi had the RFC to perform his
past work as a clean-up werk because the Dictionary of Occupational Titles (DO
classifies a clean-up workexrs a “level two” job, requing the ability to carry out
“detailed but uninvolved written or oral instructions,” ahe ALJ assigned Plaintiff an
RFC limiting him to “1 or 2 step instructiofisnvhich, Plaintiff argues, means he hg
difficulty with detailed instrugons. (Pl.’s Br. at 13-14.)

The Court agrees with Deafdant (Def.’s Br. at 6-8) tt the ALJ’s determination
must be made with respect Riaintiff's past relevant worleither as it is generally
performed or as Plaintiff actually performedHtere, Plaintiff has not demonstrated th
his past work as a clean-up worker, as haally performed it, involved more than “ong
to two step instructions” or “simple wlo like procedures’—the limitations the ALJ
included in Plaintiff's RFC. $eeR. at 84-85.) Indeed, Plaintiff stated his past wo
entailed cleaning, sweepingicking up trash, going for nberial, and helping with
scaffolding, and thgob required no technical knowdge, skills, or use of tools,
equipment or machinery. (R. at 208-10.)his response to the Als hypothetical, the
Vocational Expert (VE) described Plaintiffpast work as “simple repetitive, [and
routine” in concluding that he retained tREC to perform it. (Rat 85.) The ALJ did not
err in determining that Plaintiff has the RE&Cperform his past relevant work under th

regulations.

* The Court declines to address Defendaalternative argument (Def.’s Br. at 7
that Plaintiff waived its objection to the ALJ&onclusion at step four of the disability
evaluation process by not raising what Ri#ifbelieved to be aontradiction between
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B. Plaintiff's SocialLimitations

Plaintiff next argues that the ALJ errgdaccounting for th@assessments of stat
agency psychologists Dr. Cheryl Woodstotinson (R. at 1439-56) and Dr. Burna
Pearce (R. at 1684), to whichetiALJ gave great weight, fiormulating Plantiff's RFC.
(Pl’s Br. at 14-19; Def.’s Brat 8-12.) After reviewing Platiff's entire medical record,
on September 19, 2012, Dr. Woodson-Johnsoncluded that Rintiff had severe
impairments of adjustment reaction wittepressed mood and polysubstance ab
disorder. (R. at 1456.) She noted recordsciaiing Plaintiff's opioid addiction, which

D

d

Lise

was being treated with methadone mainteraanid severe nicotine dependence. (R/ at

1456.) She also notetthat there was no @ence of episodesf decompensation of
extended duration or mental hedfibspitalization. (R. at 1456.)

Dr. Woodson-Johnsocompleted an RFC assessmamd apined that Plaintiff has

mild to moderate limitations in concentratigrersistence, or pace and “would have some

difficulty in carrying out detailed instructi@ and sustaining concentration for extend
periods.” (R. at 1456.) She also opined tRintiff “has the [RFCfor a full range of
work at all exertional levels but with thfellowing nonexertionallimitations.” (R. at
1456.) Plaintiff is able “to member simple instructions; he can make simple decisi
and follow simple work proakires; he has an adequate abiittynteract [appropriately]

with co-workers, supervisors and membersthad public; and he caadapt to a work

environment that is routine and predic@abl(R. at 1456.) Dr. Woodson-Johnson al$o

concluded that Plaintiff hasaderate limitations in the abilityp accept instructions, and
the supervision required of Phiff's work is “simple, diect and concrete (unskilled).’
(R. at 1454.) On March 6023, Dr. Pearce affirmed Dwoodson-Johnson’s opinion a
written. (R. at 1684.)

Plaintiff contends that the RFC formwddtby the ALJ did not adequately accou
for the need for supenian of Plaintiff's work? (Pl.’s Br. at 15-16.) “[T]he ALJ is

the VE and the DOT in describing the job of clean-up worker.
> The Court finds that the RFC did caunt for Plainfif's limitations in
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responsible for translating and incorporgtinlinical findings into a succinct RFC.’
Rounds v. Comm’r Soc. Sec. AdmB07 F.3d 996, 1005-08 (9th Cir. 2015) (citing
Stubbs-Danielson v. Astrué39 F.3d 1169, 1174 (9th Cir. 2008)). Here, the A

characterized Plaintiff's non-exertional limians as “able to remember 1 or 2 ste

instructions” and “make simple decisions datlow simple work procedures,” with “an
adequate ability to interact appropriatelythvco-workers, supervisors and members
the public.” (R. at 24-25.) The ALJ’s conclusiaas embodied in the RFC, that Plainti
can follow simple work procedes, when read with the RH(nitation that Plaintiff be
given only 1 or 2 step structions, adequately captures Dr. Woodson-Johns(

assessment that Plaintiff has moderate linatetiin the ability to ampt instructions and

that the supervision gaired of Plaintiff's work be simip, direct and concrete. The Cour

thus finds no error on the part of the AlSke Rounds807 F.3d at 1005-100&tubbs-
Danielson 539 F.3d at 1174.

Relatedly, Plaintiff argues that the AlLmproperly gave little consideration t(
certain opinions of treating psychiatrist.DVimal Abhyanker and consultative menta
examiner Dr. Brent B. Geary iformulating Plaintiff's RFC.(Pl.’s Br. at 14-18; Def.’s
Br. at 17-19.) In particular, Plaintiff comtds that the ALJ should have considers
Dr. Abhyanker's observations that Plaiftifelt depressed, anxious, paranoid, at
hopeless and that he has awldntelligence Quotient (IQ) &g, R. at 879), and
Dr. Geary’s impressions upon examining Pi#irhat he has a louQ and requires some
supervision in the activities ofaily living (R. at 1432-38).

An ALJ “may only reject a treating ogxamining physician’s uncontradicte
medical opinion based on ‘@deand convincing reasonsCarmickle v. Comm’r of Soc.
Sec, 533 F.3d 1155, 116@th Cir. 2008) (citing-ester v. Chater81 F. 3d 821, 830-31
(9th Cir. 1996))‘Where such an opinion is contratkd, however, it may be rejected fq

specific and legitimate reasons that are suepdbby substantial evashce in theecord.”

maintaining concentration, persistencer pace, because Dr. Woodson-Johns
concluded that Plaintiffémitation was only mild tanoderate in this area.
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Id. An ALJ meets this standataly “setting out a detailed drthorough summary of the
facts and conflicting medical evidence, stgt[her] interpretation thereof, and makin
findings.” Magallanes v. Bower881 F.2d 747, 751 (9th Cit989). As stated above, as
general rule, “[w]here the evidence is suscéptib more than one rational interpretatio
one of which supports the ALJ's decisiotihe ALJ’s conclusion must be upheld.
Thomas278 F.3d at 954.

In this instance, # ALJ found that ta portions of Dr. Abhyanker's assessme

stating that Plaintiff was incapable pérforming simple, routine, task-like wérland

Dr. Geary’s assessment that Plaintiff woulduiee extra supervision to keep him on tas

were contradicted by other medical evidemcthe record and Plaiiff’'s own statements.
(R. at 29.) The Court must therefore exaenimhether the ALJ praged specific and
legitimate reasons for discounting thesertipas of the asses@nts, supported by
substantial evidenc&hen examining the oerd as a wholeSee Carmickle533 F.3d at
1164.

As the ALJ noted (R. at 2®81), Plaintiff's reports that, among other things,

«
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cooks his own meals, drives, uses publensportation, shops, cares for a dog, and

attends the methadone clinic (R. at 245-52)arodds with a conclusion that Plaintiff i
incapable of performing simphlork or that he requires gaordinary supervision. The
ALJ may properly rely on egence of a plaintiff's actiies to discount a doctor’s
opinion about the plaintiff's ality to perform simple work.Morgan v. Comm’r of Soc.
Sec. Admin. 169 F.3d 595, 60168 (9th Cir. 1999). The ALJ also considerg
Dr. Geary’s observation that Plaintiff is mpnlative, which may account for some of th
inconsistencies in Plaintiff's various statemts. (R. at 29.) And &éhALJ noted that the
medical record shows thaPlaintif's mental condion has consistently—not
intermittently—improved with medication. (Rt 29.) The Court findthe ALJ gave the

requisite specific and legitimate reasons sujgabby the record fodiscounting certain

® Dr. Abhyanker also noted that Plaintiffraplained of foot pia, but Plaintiff had
already reported that his foot pain was gicmml a finding of disdimg foot pain would
otherwise be unsupported by the medical rec@edeR. at 28-29, 2162.)
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conclusions of Dr. Abhyanker and Dr. Geargarding the level of supervision Plaintif
requires to perform simple woree Carmickle533 F.3d at 1164.

C. The ALJ’'s Assessment of Plaintiff's Testimony

Plaintiff next argues that the ALJ erred in finding Plaintitestimony not fully
credible. (Pl.’s Br. at 20-2B8 While credibility is the promce of the ALJ, an adversq
credibility determination requisesthe ALJ to provide “spefac, clear and convincing
reasons for rejecting the claimant’s testimaegarding the severity of the claimant
symptoms.”Treichler v. Comm’r of Soc. SecZ75 F.3d 1090, 1102 (9th Cir. 2014
(citing Smolen v. ChateB0 F.3d 1273, 128@®th Cir. 1996)).

Specifically,Plaintiff stateshat the ALJ failed to actnt for Plaintiff's testimony
that he “needs reminders to bathe, take medications, and keep appointments.” (R.
To begin with, the Court fids the ALJ did capture such condition in the RFC by
limiting Plaintiff to jobs thatrequire him to “remember &r 2 step instructions” and
“make simple decisions and follow simple nkgorocedures,” as Rintiff's limitations
were characterized by Dr. Woodson-Johns@h. at 24-25.) Moreover, as discusse
above, the ALJ noted thatdnhtiff has elsewhere reported that he engages in mult

activities without signittant supervision. (R. at 29, 3245-52.) With regard to othel

parts of Plaintiff's hearing testimony, suchRiaintiff’'s reports of shortness of breath gn

account of COPD, the AL noted that, despite his COPBIaintiff continues to smoke

cigarettes. (R. at 27, 31.) The Court findattthe ALJ provided the requisite specifi¢

clear and convincing reasons in the area&sdibcounted Plaintiff's testimony regardin
the severity of his conditions and otherwa&mounted for Plairffis reported symptoms
in the RFC she formulated.

D. Third-Party Evidence

Lastly, Plaintiff contends that the ALdid not give sufficient weight to the
testimony of Plaintiff's motheand brother. (Pl.’s Br. at 224.) Specifically, Plaintiff's
relatives stated that, among other things, has difficulty breathing, has memor

problems, and needs reminders to shower take medications. (R. at 234-41, 274-7¢
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On the other hand, Plaintiffsnother also testified that Plaintiff can prepare simple
meals, perform light houseliblchores, drive a car, go out alone, shop, and socialize.
(R. at 234-41.) This testimony is not matdyialifferent from that ddressed above, and
the ALJ gave specific and legitimate reasdos discounting portions of it, while
considering other portions. (Bt 26.) Moreover, to the extettte statements conflict with
the reliable findings of medical expertschuas Dr. Woodson-Boson, the ALJ was
justified in giving moreweight to the latterfSee Bayliss v. Barnhad27 F.3d 1211, 1218
(9th Cir. 2005). TheCourt finds no error in the ALJ'soosideration of the statements of
Plaintiff's relatives in fomulating Plaintiff's RFC.

Plaintiff raises no materially harmful erron the part of thé\LJ, and the Court
must therefore affirm the SS#&’'decision denying Rintiff’'s Application for Disability
Insurance Benefits and fpiemental Security btome under the Act.

IT IS THEREFORE ORDERED affirming the Septembe3, 2014 decision of
the Administrative Law Judge, (R. at 20-32s upheld by the Appeals Council gn
February 3, 2016 (R. at 1-4).

IT IS FURTHER ORDERED directing the Clerk of th€ourt to enter judgment
accordingly and close this matter.

Dated this 3% day of March, 2017.

N

Hongrable nTJ._Tuchl
United Statés District Jue




