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gsioner of Social Security Administration

Doc.

WO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Dennis Waddell,
Plaintiff,

No. CV-16-00848-PHX-JAT
ORDER

V.

Social

Commissioner of

m _ Security
Administration,

Defendah

Pending before the Court is PlaintifBppeal of the Commissioner’s denial of h
application for socialecurity disability benefits. The pgaes are familiar with Plaintiff's
medical history; therefore, the Court wdiscuss it below onlyas necessary for the
decision.

On appeal, Plaintiff claims the Admstiative Law Judge (ALJ) committed thre
errors that require reversal for an awardenefits; specifically, Plaintiff claims the ALJ
erred by: 1) finding that Plaiiff could perform jobs that anmconsistent with Plaintiff's
residual functional capacity; 2t finding Plaintiff's kneewrist, and urinary conditions
more severe; and 3) not finding Plaintiff citdd. The Court will address each of thes
claims of error in turn.

l. Jobs within Plaintiff's Residual Functioral Capacity

The ALJ found a number of limitations impadtPlaintiff. Doc. 8-3 at 17. Base(

! The ALJ's decision to deny benefitgill be overturned 6nly if it is not
supported by substantial evidenoe is based on legal errorMagallanes v. Bowen
881 F.2d 747, 750 (9th Ci1989) (quotation omitted).
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on those limitations, the ALJ determin&hintiff's residualfunctional capacity? Id.
The ALJ then found Plaintiff could perform tlergbs that are available in the econom
specifically: 1) Hand Packer; 2)nen Room Attendant; and B)ishwasher. Doc. 8-3 at
22.

A. Hand Packer

Plaintiff argues that because the ALJ fdure could only fregently use his upper
extremities for fine and gss manipulation and feeling {rer than unlimited use),
Plaintiff cannot do the hand packer jobcaese the Dictionary of Occupational Title
states that the hand packer job requires “@mt$handling, grasping and feeling. Doc.
at 14. Thus, Plaintiff's issue appears toabdispute between theeaning of “frequent”
and the meaning of “constant.”

At the hearing, the ALJ sgifically asked the vocaimal expert whether someon

with Plaintiff's residual functional capacitfwhich included frequent use of his uppe

extremities) could perform anglhs. Doc. 8-3 at 21-22. €hvocational expert testified
that Plaintiff could perform # job of hand packer. Do8-3 at 22. Relying on this
expert testimony, the Court concludes thaneone who can “frequently” use his upp
extremities can constantly handle, grasp a®. f Accordingly, te Court finds the ALJ
did not commit error withrespect to the finding that &itiff could perform the job of
hand packer.

B. Linen Room Attendant

Plaintiff argues that the ALJ’s finding thBtaintiff could perform the job of linen
room attendant was error fowo reasons. First, Plaifftiargues that because the AL
found that Plaintiff should avoid exposure gas, dust and fumes, (Doc. 8-3 at 171

Plaintiff cannot be a linen roomttendant. Doc. 9 at 14AVhile Plaintiff concedes that

~ % The regulations require that the Alddake a finding regarding a plaintiff'g
“residual functional ca'gacny bad on all the relevant mediaaid other evidence in [the]
case record.” 20 C.F.R. § 404.1520(e). A gl&is “residual functional capacity” is the
most he can still do desgte all his impairnsemncluding those that are not severe, a
any related symptomid. 8 404.1545(a)(1).
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the Dictionary of Occupational Titles does rist dust, gas or fumes as a linen room
attendant job hazardd]; Plaintiff nonetheless argue$laundry products and largs
amounts of linens would necessarigsult in dust and fumesld. Plaintiff cites nothing
for this argument. Convelge the vocational expert, em considering Plaintiff's
limitation of not being exposed tmas, dust or fumes, testifiehat Plaintiff could perform
this job. Doc. 8-3 at 21-22And, as Plaintiff concedes, thisstimony is consistent with
the Dictionary of Occupational Titles. Qhis record, there is no basis to concluge
Plaintiff cannot do this job. Accedingly, the ALJ did not commit error.

Second, Plaintiff argues that the ALJ coitted error in concluding Plaintiff could
be a linen room attendant besa the job is too difficult.Doc. 9 at 14. Specifically,
Plaintiff lists the caponents of the job from the Dionary of Occupational Titles,

including segregating, counting and regogdthe number of linens and uniforms fq

=

laundry and mending, conducting monthlgdayearly inventorie, and maybe some
mending. Id. Plaintiff notes that the ALJ fourttiat Plaintiff was limited to performing
simple tasks. Doc. 8-3 df7. Plaintiff then concludg “Conducting inventories and
mending clothes are not simple tasks.” aiRtiff cites nothing for this conclusion
Conversely, the vocational expert, who wa®imed of Plaintiff'slimitations, including

performing only simply taskdestified that Plaitiff could perform this job. Based on

~—+

this expert testimony, the Court finds the JAtid not commit error in concluding thg
Plaintiff could perform this job.

C. Dishwasher/KitchenHelper

Plaintiff argues two reasons why the Alidesl in concluding that Plaintiff could
perform the job of dishwashe First, Plaintiff argues #t, per the Dictionary of
Occupational Titles, the job requires “comgtahandling and reachg, but Plaintiff is
limited to frequent use of his upper extiges for fine and gross manipulation and
feeling. Doc. 9 at 14. As discussed abowth respect to thénand packer job, the
vocational expert testified that Plaintifould perform the dishwasher job with his

limitations. Relying on thiexpert opinion, the Courtrfds the ALJ did not err in
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concluding Plaintiff coud perform this job.

Second, while Plaintiff concedes thhe Dictionary of @cupational Titles does
not list dust, fumes or gas as a hazartheahg a dishwasher, it does list weather, co
heat, wetness, humidity, atmospheric coodsi and other enwnmental conditions.
Doc. 9 at 14. Plaintiff argues, without ¢itan, that the humidityand other atmospheric
conditions of being a dishwasher wd prevent him from doing the jodd. Again, the
vocational expert was aware of Plaintiffisnitations and concided Plaintiff could
perform this job. Given this expert testiny, the ALJ did not err in finding Plaintiff
could be a dishwasher.

D. Conclusion Regarding Available Jobs

In sum, Plaintiff does not argue thatet®LJ incorrectly idetified Plaintiff's

limitations. Instead, Plaintiff argues that thecational expert mistakenly concluded that,

even with these limitationsRlaintiff could perform the jos identified in the ALJ’'s
decision. On this record,ithCourt cannot overturn thixgert testimony. Accordingly,
the Court finds the ALJ did not commit errorancepting the testiomy of the vocational
expert after correctly identifying Plaiff's residual functional capacity.
Il. Severity of Plaintiff’'s Conditions

Next, Plaintiff takes issue with the ldvef severity the ALJ attributed to
Plaintiff's conditions. Plainti appears to take issue withe ALJ's assessment of hi
knee, wrist, and urinary issues. Doc. 11 at 3-4.

A. Knees

The ALJ found that Plaintiff had coratralcinois and degeneratiarthritis in both
knees. Doc. 8-3 at 14The ALJ found this cadition to be severeld. The ALJ imposed
limitations on Plaintiff’'s ability to work ksed on this severe condition, includin
standing 6 out of 8 hoursitteng 6 of 8 hoursfrequent climbing, ®quent crawling and
occasional kneeling. Doc. 8-3 at 17.

Plaintiff argues that the ALJ should hafeind Plaintiff's knee condition to be

even more limiting. Doc. 4 at 9. Plaintgfates, without citation, “These are not kne

d,
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that can stand all day and carry fifigunds up to one it of the day.” Id.

The ALJ relied on the mediceecord of Dr. Zeman tdetermine the severity of
Plaintiff's knee limitations. Doc. 8-3 at 18Specifically, the ALl noted that in 2013
Plaintiff saw Dr. Zemanld. Dr. Zeman noted that Plaifitcan walk halfa mile with no
difficulty, did not have difficlty getting on and off a tablend did not have difficulty
with mobility for household choredd. Dr. Zeman recommendedaktitiff have physical
therapy and cortisone injectis, but the ALJ was not given evidence as to whether
Plaintiff complied with these recommendationsl. The ALJ concluded based on this
medical evidence that, “These support sommor kneeling restrictions and minor
restrictions in the time claimé can continuously stand/Wésit. However, the medical
record does not support the claimanitristed beyond thigunctional capacity.”ld.

Based on the medical records of.Xeman, who was Plaintiff's treating
physician, the ALJ did not ein determining Plaintiff's limitations. Although Plaintiff
points out additional notes from the medicatords, Plaintiff offers no argument as to
how or why those notesould lead to further restrictiorthan those found by the ALJ
Accordingly, the Court findghe ALJ did not err is assasg Plaintiff's severe knee
condition.

B. Wrist

The ALJ found that Plaintiff had severeistrimpairment. Doc. 8-3 at 14. Thq

D

ALJ noted the medical professionals had toded that the likelycause of Plaintiff's
wrist issues was a combination of carpal ®ingyndrome and bilarteral arthritis, or
Plaintiff could have ulnar never compressminthe wrists. Doc. 8-3 at 19. The ALJ
noted that “In April and May of 2012, thdaimant had surgery to relieve the carpal
tunnel syndrome, on each wrist separately. ... Since the claimant's carpel tunne
syndrome surgery was successhe no longer suffers fromore than minor limitations

from this condition.” Id. Plaintiff argues, without citain, “The carpal tunnel surgerie

UJ

did not solve the problem.”"Doc. 11 at 4. However, the Court finds that the ALJ

findings are consistent with the medicatords; thus, the Court finds no error.
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The ALJ further found that &intiff continues to have tmoarthritis in the wrists.
Doc. 8-3 at 19. The ALJ assessed limitatilased on this finding. Plaintiff argues
“The ALJ did not findappropriate impairments for Plaintiff’'s hands and wrists.” Doc.
at 4-5. However, the ALJ noted that she Wwading Plaintiff to be more limited than the
medical evidence in finding, “...the claim&ntwrist, whether by whichever possibl
diagnoses, seems to be more limited tharemgicredit. The undsigned adds frequent
use of upper extremities for fine and grasanipulation and feeling, in lieu of unlimiteq
use.” Doc. 8-3 at 20.

Thus, based on the medical evidertbe, ALJ could have found no limitation ir]
Plaintiff's residual functionlacapacity based on his ists, but nonetheless gave
limitation. Plaintiffs argument that thi€ourt should substitute its judgment for th
ALJ’s judgment and find an even further limitation is not supported by the mec
evidence of record. éordingly, the Court finds no e the ALJ’s assessment of th
severity of Plaintiff's wrist condition.

C. Urinary Problems

At Step 2, the ALJ did not find that Phiff's urinary problemsvere severe. Doc.
8-3 at 14. However, at Step 4, the ALJ did consider Plaintiff's history of urin
problems to determine whether they met liseng. Doc. 8-3 atl6. The ALJ did not
include any limitations in Plaintiff's residudunctional capacitypased on the urinary
iIssues. Doc. 11 at 3-9.

Plaintiff argues that the urinary problemsre severe and the ALJ’s failure to lis
that condition at Step 2 is error that regsiireversal. Defendant argues that because
urinary problems/symptoms werecinded at Step 4, any failure to list them at Step 2 v

harmless.

% If there is sufficient evidnce to support the ALJdetermination, the Court
cannot substitute itswn determinationSee Young v. Sulliva®11 F.2d 180, 184 (9th
Cir. 1990). Additionally, the ALJ is respahke for resolving conflicts in medical
testimony, determining credibilityand resolving ambiguitiesSee Andrews v. Shalala
53 F.3d 1035, 1039 ?9th Cir. 1995)Thus, if on the whole recd before this Court,
substantial evidence supports the Commissiom&gtssion, this Court must affirm iSee
Hammock v. Bowe879 F.2d 498, 50®th Cir. 1989)see alsal2 U.S.C§ 405(9).

-6 -

Py

11

D

a
e

lical

D

ary

bt
the

Vas




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

The ALJ found, “The claimant has hadhestory of urinary/prostate problems,.
However, he had undergone a successful synpeNovember of 202. He does not
have any significant issue voidingain, and expresses thatikenappy with the results.
(Exhibit 13F) Accordingl, the [claimant] does not hagechronic limited function of the
genitourinary systems.” Doc. 8-3 at 17.

Plaintiff argues that he was not curedtbg surgery. Doc. &t 17. However, the
Court finds that there is substantial metlieaidence of recordo support the ALJ’s
findings. Thus, the ALJ didot commit error in finding tha®laintiff did not have any
functional capacity limitations lsad on his urinary issues.

Additionally, Plaintiff's argument thaany error by the ALJ was not harmles

UJ

“because Plaintiff is so close to adbility finding,” is not legal errorSeeDoc. 9 at 17.
In other words, the Court has not located] #me Plaintiff has not cited, any law that
suggests that how “close” Pdiff is to a disability findng impacts how the ALJ should
legally assess a condition. Thtlsg Court finds no legal error.

D. Conclusion Regarding Seerity of Plaintiff's Symptoms

Based on the foregoing, the ALJ did notierassessing the severity of Plaintiff’

lv2)

conditions. Therefore, this @d will not reverse this desion of the ALJ based on thig
claim of error.
lll.  Plaintiff's Credibility

Plaintiff also argues that the ALJ comradterror by failing tdind the Plaintiff
credible and failing to credit his symptom tesimg. Doc. 9 at 17. Plaintiff argues that
the ALJ could reject Plairffls testimony only if the ALJ gave specific, clear and
convincing reasons for doing so. Doc. 918t Defendant agredbat under existing

circuit law, the ALJ must give clear and camsing reasons to reject Plaintiff's testimon

<

about the severity of hisymptom (althoughDefendant argues the circuit law i

[92)

inconsistent with the applicable regulation€)oc. 10 at 8 n. 4. Thus, the Court wi

i * The Court is unclear why Plaintiff ieves he is “so close” to a disability
inding.
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determine whether the ALJ gagkear and convincing reasofts not crediting Plaintiff's
symptom testimonySee Chaudhry v. Astrué88 F.3d 661, 6774 (9th Cir. 2012).

The ALJ may consider many factors weighing a claimant’s credibilitﬁ,
including “(13/ ordinarytechniques of credibilityevaluation, such as the
claimant’s reputation for lying, prior qonsistent statements concerning the
symptoms, and other testimony by tbhRimant that appears less than
candid; (2) unexplained or inadequateklplained failure to seek treatment

or to follow a prescribed course tEatment; and (3) the claimant's daily
activities.” [citation omitted]. If theALJ's finding is supported by
substantial evidence, the court “may not engage in second-guessing.”
[citation omitted].

Tommasetti v. Astry®33 F.3d 1035, 1039 (9th Cir. 2008).

The ALJ gave 4 reasons for notediting Plaintiff's symptom testimony;
specifically: 1) Plaintiff's testimony was donsistent with the medical record; 2
Plaintiff's failed to follow some of the a@tor's recommendations; 3) Plaintiff's daily
activities were inconsistent with the limitations Plaintiff claimed; and 4) Plaintiff sho
signs of improvement following certaireatments. Doc. 8-3 at 18-19.

A. Medical Record

Plaintiff's symptom testimony being incastent with the meical evidence is a

valid reason not to credit Plaintiff's testimongZarmickle v. Comm’r, Soc. Sec. Admir).

533 F.3d 1155, 1161 (9th CR008) (“Contradiction with the medical record is
sufficient basis for rejecting thetaimant’s subjective testimony.”).

Here, the ALJ made very specifiadiings regarding how the medical eviden
conflicted with Plaintiff's sympom testimony. In the firdull paragraph of page 17 of
the ALJ’s opinion, the ALJ lists 5 medical reasons (and cites medical evidence)
Plaintiffs COPD was not as bad as Plaingfdimed. Doc. 8-3 at8. These are clea
and convincing reasons supported by substaev@ence of record to reject Plaintiff’s
testimony regarding the severity of his bhaag issues; therefore the decision of tf
ALJ’s decision will not be reversed on this finding.

B. Doctor’'s Recommendations

Plaintiff failing to seek treatment ardiling to follow thedoctor’'s recommended
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treatment are both valid reasons for the AL&@0 credit Plaintiff's symptom testimony

Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989) (“[U]nexplained, or inadequately

explained, failure to seekreatment...can cast doubt on the sincerity of
claimant’s pain testimony.”); Tommasetfi 533 F.3d at 1039 (failure to follow 4
prescribed course of treatment can bebasis to not believe Plaintiffs sympton
testimony).

Here, with respect to Plaintiff's kneeipathe ALJ noted that Plaintiff did not
follow up after surgeryfor five years. Doc. 8-3 at 18. Plaintiff did not take tf

recommended anti-inflammatory medicatiokal. Plaintiff also did not submit evidencs

[a]
A

N

e

U

that he did the recommended physical &pgror received the recommended cortisone

injections. Id. Finally, the doctor noted that Plafh could walk half a mile with no

difficulty, did not have difficulty getting onral off the table, and did not have difficulty

with mobility for household shoredd. Thus, Plaintiff's symptom testimony regarding

his knees is inconsistewith the medical recordSee Carmickle533 F.3d at 1161.

Accordingly, the ALJ gave clear andmwncing reasons supported by substant
evidence of recortb reject Plaintiff's testimony regardy his knee pain. Therefore, th
decision of the ALJ’s decision witlot be reversed on this finding.

C. Plaintiff's Daily Activities

The ALJ can discredit Plaiiffs symptom testimony ithis daily activities are
inconsistent with the severitygf the symptoms claimedCurry v. Sullivan 925 F.2d
1127, 1130 (9th Cirl990) (finding that the claimant’ability to “take care of her
personal needs, prepare easy meals, light housework and shop for som
groceries . . . may be seen as inconsisietit the presence @& condition which would
preclude all work activity” (citations omitted)).

Here, the ALJ noted that &htiff has a normal range of motion in his joints af
normal grip strength, and islalto ride his motorcycle otuding using the clutch, which
was inconsistent with the severity of the wgatn and wrist limitation®laintiff claimed.

Doc. 8-3 at 19-20. FurtheRlaintiff has no limitation irhis mobility for purposes of

-9-
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doing household chores, whiakas inconsistent with theeverity of the knee pain
claimed. Doc. 8-3 at 18.

Finally, the ALJ found the daily activitiems a whole were inconsistent with the
severity of the limitations claimed. Specdlly, Plaintiff can manage his personal care
unassisted, shop, drive, manage medicatiomage finances, walk a half mile without
assistance, complete chores, watch televistbive (including riding a motorcycle),
purchase merchandise, andde Doc. 8-3 at 15.

The Court finds that the gpe and strenuousness o&iRtiff's activities are clear
and convincing reasons citéy the ALJ and supported tgubstantial evidence in the
record to not credit Plaintiff's testimony redag the severity of his symptoms. Thus,
the Court will not reverse the ALJ on this basis.

D. Improvement

Plaintiff's symptoms improwvig or being cured is a valigasis to find Plaintiff's
testimony about his syngms not credible. See Warre v. Comm’r of the Soc. Sec.
Admin, 439 F.3d 1001, 1006 (9th Cir. 2006)mpairments that can be controlled
effectively with medication are not disablifgr purposes of detmining eligibility for
SSI benefits.”).

Here, the ALJ found, “[ijn April and Maof 2012, the claimant had surgery to
relieve the carpal tunnel syndrome, on eacistvgeparately. The claimant reported that

he was happy with the results of the sukgerand was able to ride his motorcycl

[1°)

(Exhibit 6F, 9F, & 10F). Sire the claimant’s carpel tmel syndrome surgery was

1%

successful, he no longer suffers from morantiminor limitations fran this condition.”
Doc. 8-3 at 19. This signdant improvement through surgercoupled with Plaintiff's

statements to his doctor about the outcarhehe surgery, is a clear and convincing

reason to not find credible Plaintiff's testimony about the severity of his symptoms ip his

wrists.
The ALJ further found, “[r]garding [Plaintiff's] urinary/postate issues, [Plaintiff]

underwent prostate surgery in November206fi2. [Plaintiff] noted that he was very

-10 -
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happy with the results. (Exhibli3F) The prostate surgewas successful and [Plaintiff]
Is able to void withoudlifficulty or notable pain.” Doc. & at 19. Thisdck of symptoms
post-surgery is a clear and convincing reason to not findbdeeBlaintiff's testimony
about the severity of his urinary limitations.

E. ConclusionRegarding Plaintiff's Credibility

Based on all of the foregug, the ALJ gave clear ammnvincing reasons for nof

finding Plaintiff's symptom testimony credibleln his appeal, Plaintiff argues that the

Function Reports support Plaintiff's sympidestimony and should have been relied
by the ALJ. Doc. 9 at 19However, as Defendant notékese are reports created bas

on Plaintiff's self-reported syptoms. Doc. 10 at 12. Meover, when there are conflict

in the evidence, the ALJ must resolve thoseflicts and as long as the ALJ’s decision |

supported by substantial idence, this Court cannosecond guess the ALJ'$

determination. See Tommasetth33 F.3d at 1039. Thus, the Cournill not reverse the
ALJ’s decision to not find credible the sty of Plaintiff's symptom testimony.
IV. Conclusion

For the reasons stated above,

IT IS ORDERED that the decision of the ALJ &ffirmed and the Clerk of the
Court shall enter judgment accordingly.

Dated this 21st day of November, 2016.

> To the extent a mandate is requirém judgment shallesve as the mandate.
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