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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
James Kovacs, No. CV-16-00964-PHX-DGC
Plaintiff, ORDER
V.

Sentinel Insurance Company Limited,

Defendanh

On May 2, 2016, Plaintiff filed his aamded complaint, asserting claims fq

(1) breach of contract, (2) @aaith, (3) breach of fiduciary duty, and (4) declaratory

judgment. Doc. 14. Defendant moves to d&snthe second and tticlaims. Doc. 24.
The motion has been fully briefed (Docs. 29), and no party regses oral argument.
For the reasons that follow,gtCourt will grant the motion.

l. Background.

The allegations in the comjité are taken as true fquurposes of this motion.

Plaintiff is an individual who owns resideritigroperty in Phoenix. Doc. 14, 11

Defendant is an insurance company base@annecticut. § 23. Plaintiff took out at
insurance policy with Defendant. 2. Tpaicy provided coverage for wind, hail, an
water damage to Plaintiffisome between July 29, 2013 ahdy 29, 2014. | 3.

On or about July 26, 2014, Plaintiff®me suffered wind, hail, and water damag
19 4-5. In December 2014, Ritif discovered thislamage and notified Defendant. |
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Defendant sent its employee, Jeremy Magudjnspect the home. 9 10-11. Mag
conducted an investigation ancepared an estimate. 9 12-1According to Plaintiff,
Magid conducted a substandard investigatend failed to accownfor the cost of
repairing the air conditning unit and several othexternal structures. § 14. In additior
“Mr. Magid’'s substandard investigation failéal sufficiently account for a storm create
opening, caused by wind-lifted shingles, whidlowed water to enter” the home.  15.
BecauséMagid underestimatethe cost of repairing the home, Plaintiff was forct

to retain a third party company, Valscopeptovide an independent assessment.

Valscope provided an estimate that was “muwore” than that provided by Defendant.

1 17. Plaintiff provided Defendant withapy of Valscope’s ¢snate and demanded
payment, but Defendant “ignorélais demand.” § 18. Plaintiff paid out of pocket for th
repairs recommended by Valscope. | 19.

. L egal Standard.

A successful Rule 12(b)(6hotion must show eithahat the complaint lacks g
cognizable legal theory dails to allege facts suffient to support its theoryBalistreri
v. Pacifica Police Dep;t901 F.2d 696, 699 (9th Cir. 1990\ complaint that sets forth a
cognizable legal theory will suive a motion to dismiss as long as it contains “sufficig
factual matter, accepted as true, to ‘state anctai relief that is plausible on its face.’
Ashcroft v. Igbal556 U.S. 662678 (2009) (citingBell Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007)). A claim has facial plaubty when “the plaintiff pleads factual
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.’ld. (citing Twombly 550 U.S. at 556). “The plausibility
standard is not akin to a ‘probability rempment,’ but it asks for more than a she
possibility that a defendant has acted unlawfulli’ (citing Twombly 550 U.S. at 556).
[11. Analyss.

A. Bad Faith.

Plaintiff alleges that Defendant’s “obligan to pay Plaintiff's claim was not fairly

debatable after an adequate investigati@efendant “partially deeid the claim without
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a reasonable basis”; and Defendant “knew recklessly disregarded the lack q
reasonable basis for denying Ptdifs claim.” Doc. 14, 1 4%1. Plaintiff asserts that
Defendant acted in bad faith.  52.

“To show a claim for bad faith, a plaifitmust show the absence of a reasonal
basis for denying benefits of the poli@gnd the defendant’'s knowledge or reckle
disregard of the lack of a reasdme basis for denying the claimNoble v. Nat'l Am.
Life Ins. Co, 624 P.2d 866, 868 (Ariz. 1981). Thesfipart of this test looks to whethe
the insurer’'s action was objectively reasdeablf it was objectively reasonable, th
insurer is not liable.Trus Joist Corp. v. Safeco. Ins. C@35 P.2d 125, 134 (Ariz. Ct
App. 1986) (“Where amsurer acts reasonably, there cambéad faith.”). If the action
was unreasonable, the question is “whether the indurew that its conduct was
unreasonable or acted with sueltkless disregard that suchowledge could be imputed
to it.” Deese v. State Farm Mut. Auto. Ins. C838 P.2d 1265, 1268 (Ariz. 1992
(emphasis in original). “Mer negligence or inadvertencenset sufficient — the insurer
must intend the act or omission and must fahat intent without reasonable or fairl)
debatable grounds.Rawlings v. Apodac&26 P.2d 565, 576 (Ariz. 1986).

Plaintiff has not alleged facts that allolee Court to draw theeasonable inference
that Defendant is liable for bad faith. aiitiff has provided no details regarding th
nature or extent of the damages, whygM& valuation was substandard, what amour

Defendant actually paid, or why those amowmse objectively unresonable. Plaintiff

has not attached his policy or provided arfgrimation about the terms of the policy, the

policy limits, or the relevangxclusion. Thus, the Courtmaot determine whether it was

objectively unreasonable, or evarviolation of policy, for Defendant to deny Plaintiff’
demand. This deficiency is reasenough to disiss the claim.

The complaint is similarlyevoid of allegations that suggest Defendant acted

knowing or reckless disregard for Plaintiffghts under the policy. Plaintiff alleges

only that “Mr. Magid conducted a substandamdestigation” and failed to account fo

certain damage to the propertipoc. 14, 11 14-15. This adjation is consistent with bag
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faith, but it is also consistent witiim]ere negligenceor inadvertence.”Rawlings 726
P.2d at 576. Because Plaintiff's factual allegations are “merely consistent
[Defendant’s] liability,” his comfaint is properly dismissed fdailure to state a claim.
Igbal, 556 U.S. at 678 (citatioand quotation marks omitted).

B. Fiduciary Duty.

Plaintiff alleges that “[a]n insuree company has a quasi-fiduciary-tyg
relationship with its insured”; such alagonship gives riseto duties of “equal
consideration, fairness|,] and honesty”’;dabDefendant breached these duties, caus
Plaintiff damage. Doc. 14, {1 55-58. Dadant moves to dismiss this claim, arguir
that an insurer owes no fiduciary duties tar@sured under Arizona law. Doc. 24 at 4.

Defendant is correct. It is true that]le insurer has some duties of a fiducia
nature, including equal considéom, fairness[,] and honesty.Zilisch v. State Farm
Mut. Auto. Ins. Cg.995 P.2d 276, 279 (#&. 2000) (quotingRawlings 726 P.2d at 570).
These duties give rise to that of insurance bad faithd. at 280. Insurers owe no otheg
fiduciary duties that could give rise toclaim in the absence of bad faitBee Certain
Underwriters at Lloyds, Laiton v. Payson Premier, LLONo. 2 CA-CV 2008-0169,
2009 WL 1156705, at *3 (Ariz. Ct. App. Ap29, 2009) (“there is no true fiduciary
relationship between insurer and insure@asan v. Farmers Grp., IndNo. 1 CA-CV
07-0323, 2009 WL 3335341, at *12 (Ariz..@pp. Sept. 24, 200¢¥Under Arizona law,
an insurer has a duty to trehe insured honestly and fairlgut does not owe a fiduciary
duty to an insured.”). Becaugdaintiff can enforce his ghts to equal consideration
fairness, and honesty in a bad faith claBnd Defendant owed him no other dutig
Plaintiff's freestanding fiduciary dutglaim fails as a matter of law.

C. L eave to Amend.

“Leave to amend should lgranted if it appears at all possible that the plaint
can correct the defect.Lopez v. Smith203 F.3d 1122, 1130 (9tir. 2000). But “[a]
district court may dismiss a complaint wotlt leave to amend if amendment would |

futile.” Airs Aromatics, LLC v. Opinion Victar’'s Secret Stores Brand Mgmt., In¢44
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F.3d 595, 600 (9th €i2014) (citation and quotation marks omitted).
It is possible that Plaintiff can adedelg plead a bad faith claim by alleging

additional facts. The Court will thereforeagt Plaintiff leave to amend this claim.

Because Plaintiff's fiduciary dy claim fails as a matter déw, however, the Court will
dismiss this claim with prejudice.
IT ISORDERED:

1. Defendant’s motion to dismiss (Doc 24yisinted.
2. Plaintiff may file an amended comipiare-pleading his bad faith claim by
July 29, 2016.

Dated this 1st day of July, 2016.

Nalb ottt

David G. Campbell
United States District Judge
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