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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-16-00970-PHX-JAT
ORDER

Lorrie Owens o/b/o Alan Owens,
Plaintiff,
V.

Commissioner of Social

m _ Security
Administration,

Defendah

Pending before the Court is Plaintiffappeal of the deniabf her deceased
husband’s claim for social security disabilibgnefits. Plaintiff alleges two claims of

error on appeal: 1) the Administrative Laludge (ALJ) did not properly discredit th

D

claimant’'s subjective symptom testimonyjda2) the ALJ did noproperly discredit
certain treating medical opinions. With respto the second claim of error, Plaintiff
identifies four medical sources that Plaintfaims the ALJ did noproperly discredit: 1)

Dr. Jensen; 2) Dr. Goodell; 3)rDGeary; and 4) Nurse GrissonRlaintiff argues that if

the claimant’'s self-reported symptoms ahd four identified medical opinions had a

been credited, claimant wabihave been found disabled.

l. LEGAL STANDARD

The ALJ's decision to deny benefits will bgerturned “only if it is not supported
by substantial evidence ors based on legal
881 F.2d 747, 750 (9th Cir. 1989) (¢aton omitted). “Subst#tial evidence” means

more than a mere scintilla, but less than a preponderdrReddick v. Chater

error.”Magallanes v. Bowen
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157 F.3d 715, 720 (9th Cir. 1998).

“The inquiry here is whether the recordadeas a whole, yields such evidence
would allow a reasonable mind to accty conclusions reached by the ALGallant v.
Heckler, 753 F.2d 1450, 1453 (9tir. 1984) (citation omitted)n determining whether
there is substantial evidente support a decision, the Court considers the record 3
whole, weighing both the ewce that supports the ALEX®nclusions and the evidenc
that detracts from the ALJ’s conclusiof&eddick 157 F.3d at 720'Where evidence is
susceptible of more #@m one rational interpretation, i the ALJ’s conclusion which
must be upheld; and in reaching his fimgh, the ALJ is entitledo draw inferences
logically flowing from the evidence.Gallant, 753 F.2d at 145&itations omitted)see
Batson v. Comm’r of the Soc. Sec. Adn869 F.3d 1190, 1193 (9thir. 2004). This is

because “[t]he trier of fact and not thevimving court must resolve conflicts in th

evidence, and if the evidencan support either outcomegthourt may not substitute it$

judgment for thaof the ALJ.” Matney v. Sullivan981 F.2d 1016, 1® (9th Cir. 1992);
see also Young v. Sulliva@ll F.2d 180, 18®th Cir. 1990).

The ALJ is responsible for resolving cbeils in medical testimony, determining
credibility, and resolving ambiguitiesSee Andrews v. Shalal®3 F.3d 1035, 1039
(9th Cir. 1995). Thus, if on thwhole record before theoGrt, substantial evidencg
supports the ALJ’'s decisiothe Court must affirm itSee Hammock v. Bowe8i79 F.2d
498, 501 (9th Cir. 1989kee also42 U.S.C. § 405(g) (20)20n the other hand, the

Court “may not affirm simply by isolating specific quantum of supporting evidence,.

Orn v. Astrue495 F.3d 625, 630 (9th Cir. 200(guotation and citation omitted).

Finally, the Court is not @rged with reviewing the evidence and making its o
judgment as to whether Plaintiff is or mot disabled. Rather, the Court’s inquiry
constrained to the reasons asserted by thé& a@id the evidence refieon in support of
those reason&ee Connett v. Barnhal40 F.3d 871, 874 (9th Cir. 2003).
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Il. DISCUSSION
A. Claimant’s Reported Symptoms
1. ALJ’s Findings Regarding Claimant’s Reported Symptoms

“Unless an ALJ makes a finding of majering based on affirmative evidenc

thereof,” the ALJ may only find the claimanbt credible by making specific findings

e

D

supported by the record that provideearl and convincing reasons to explain her

credibility evaluation.Robbins v. Soc. Sec. Admid66 F.3d 880, 883 (9th Cir. 2006
(citing Smolen v. Chater80 F.3d 1273, 1283-8®th Cir. 1996)). In this case, botl
parties agree that the ALJ made no findingnafingering; and, thefore, was required to
give clear and convincing reasons to rejeetdlaimant’s testimony about the severity {
his symptoms. (Doc. 18 at 7; Doc. 17 at 23).

In rendering a credibility determinatiothe ALJ may consider several factor

-~

D

including: “(1) ordinary telniques of credibility evaluation, such as the claimant's

reputation for lying, prior inconsistent statents concerning the symptoms, and ott
testimony by the claimant that appears less ttandid; (2) unexplained or inadequats
explained failure to seek treatment orfodlow a prescribed course of treatment; af
(3) the claimant's daily activities."”Tommasetti v. Astrye533 F.3d 1035, 1039

(9th Cir. 2008) (quotingsmolen 80 F.3d at 1284). If the ALrelies on these factors and

his reliance is supported by substantial exite, the Court “may not engage in secor
guessing.1d. (quotingThomas v. Barnhar278 F.3d 947, 958-5@th Cir. 2002)).

In this case, the ALJ found the “claimMi@anstatements conaeng the intensity,
persistence and limited effects of these symptoms are not entirellylered Doc. 11-3
at 40! The ALJ gave many reasons why theJAbund the claimant’s testimony to b

less than credible.

First, the ALJ found that claimant’s satents were inconsistent with his residual

functional capacityld. The Court finds this findingg supported by the record.

! The page numbers reflect this Cgsirelectronic record, not the ALJ'S
numbering of the opinion.
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Second, the ALJ found claimant had minimal treatment and that the clai
received only “routine, conservativand non-emergency” treatment at 41. Plaintiff
disputes this finding arguing dh he did have an emergenicy patient hospitalization.
Doc. 17 at 25. The ALJ stated, “...cleant reported having been hospitalized f
psychiatric treatment; however, there are no treatment records fromdidisnt.” Doc.
11-3 at 41. Upon this Court’s review, it appetrat the records afiis admission to the
hospital are in this record at Doc. 11-8, magé-35. The Court agrees with Plaintiff ths
this finding is not suppted by the record.

Third, the ALJ found that claimant’'treatment was limited to conservativ
treatment and “follow-up care, avoidance of caffeine and prescription medicati
Doc. 11-3 at 41. Plaintiff digpes this factual finding argug that the record shows a
extensive history of psychiatric care. Doc. 23-24. The Court finds that there wa
appointment with Dr.Goodell that resulted in this ast care (Doc. 11-8 at 133)
however, taking the record as a whole, rokant did receive more significant care the
this single progress report suggests. Thus, thet@grees with Plaintiff that this finding
is not supported by the record.

Fourth, the ALJ found that “[tlhe mental status evaluations throughout th
treatment notes do not support the claimaalfsgations of disability and mostly shoy
normal findings in most areas.” Doc. 11a8 41. The ALJ futher noted that the
treatment notes show claimant to be “gelygrariented, alert and cooperative,” and th
claimant displayed, “good eye contactftsgpeech, mellow mood, appropriate affeq
logical though[t] content and processes, ¢htanemory, satisfactory attention, averag
intelligence and good &ight and judgment.”ld. The Court finds these findings ar
supported by the record.

Fifth, the ALJ found that claimant’s syptoms testimony was not fully crediblg
because it was inconsistent with his repdrtdaily activities. Doc. 11-3 at 41.
Specifically, claimant performs household chogses to the park, and spends up to fqg

hours per day on the computeid. Additionally, claimant has volunteer position
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working at his church and atfood bank, and took a vacation to the Grand Canyan.
The Court agrees with the ALthat this level of activity(including two volunteer
positions for which there are mparable jobs) is inconsiste with the severity of
symptoms claimed by claimant, and thagh findings are supported by the record.

Sixth, the ALJ stated, “Of particular 1 Dr. Goodell, the claimant’s neurologis
reported, as of August 25, 2011, that ié tblaimant had a low stress environment
would be able to work.”ld. Plaintiff disputes this @racterization of Dr. Goodell's
notes. Doc. 17 at 25. Dr. Godike notes, in relevant part, state
“[Claimant’s]...diagnosis is benign essential tremor accelerated by anxiety and stre
He admits to continued anxiety.. At this point in time if he has no coordination of fin
motor skills because of his tremor, his is ndedb work. He shoudl be working with his
psychiatric physician in ordelo help reduce his overalhzgiety so he can have les
tremor.” Doc. 11-8 at 133. The Coudgrees with Platiff that the ALJ's
characterization of Dr. Goolfis note (while not completg inconsistent with Dr.
Goodell's note) is not supported by the record.

2. Analysis

Defendant argues that eversdme of the ALJ’s reasofisr not fully crediting the
claimant’s reported symptoms are not valithe elimination of some of the ALJ'S
reasons does not invalidate the ALJ’s entire @ssent of Plaintiff's allegations.” Doc
18 at 11 (citingMolina v. Astrue 674 F.3d 1104, 1115 ¢® Cir. 2012)(discussing
harmless error)). In this cashe ALJ gave three reasong ftiscrediting claimant that
are supported by the record and three aeador discrediting claimant that are ng
supported by the record.

On this record, the Court cannot finceterror to be harmless because the A

seemed to rely so heavily @r. Goodell's opinion that claimant could work (the AL

> The Court reviewed the remainder@f. Goodell’'s notes and could not find
note that expressed Plaintiff had an ability to work in a low stress environment; how
such a finding might be infeed from the March 2, 2011 rot Doc. 11-8 at 134.
Nonetheless, the record is unclear on this point.
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said “of particular note”) and the ALJ alkeavily relied on a lackf emergency medical
care and minimal treatment, all of which are sopported bythe record. As noted in
Molina, an error is harmless if there is subsita evidence supporting the ALJ’s decision
and “the error does not negatee validity of the ALJ’'s liimate conclusioni 674 at
1115 (quotations and citations omitted). réjehe Court cannot tegmine whether the
ALJ’'s ultimate conclusion would be chamg®y more accurateoasideration of the
evidence.

However, because claimant’s progresstes from his doctors and his daily
activities are inconsistent with the severitysyimptoms claimant claimed, as discussgd

more fully below, the Court dagrees with Plaintiff thaemand should be for immediats

137

benefits. Accordingly, th€ourt will remand for a de mo hearing in which the ALJ

considers all evidence of record and nsmkenew determination regarding claimant's
credibility.

B. Treating Medical Professionals

1. LegalStandard

Plaintiff claims the ALJ did not give pper reasons for discrediting the testimony
of four medical sources. For the first tinmethe Reply, Plaintiff argues that this Couft
should not consider the tesbny of examining physiciaBr. Kattapong (whose opinion
contradicts claimant’s other doctors) be@ube ALJ denied claimant’s request {o
subpoena Dr. KattapongDoc. 24 at 5. CitingRichardson v. Peralest02 U.S. 389
(1971), Plaintiff argues that if a claimant denied a subpoena, the testimony of the
examining physician cannot couas substantial evidence of record. Because Plaintiff
raised this argument for thedt time in the Reply, Def@ant did not respond to it.

While the Court does not re&ichardsonas broadly as Plaintiff, the Court agrees
the ALJ can abuse her discretion in denyinrgubpoena. Specifically, the Ninth Circuit

Court of Appeals has stated:

A claimant in a disability hearing intitled to “such cross-examination as
ma6y be required for a full and truesdiosure of the facts.” 5 U.S.C. §
556(d). Procedural due process regsithat a motiorto subpoena be

-6 -
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granted “where the physician is a crucial witness whose findings

substantially contradict & other medical testimonySolis V.

Schweiker/19 F.2d 301, 301 (9th Cir. 1983). Dr. Cunningham’s opinion

...that [Claimant] was natffected by diabetic ngopathy was sufficiently

controversial to merit oss-examination becaugeconstituted the primary

basis for the ALJ’s denial of benefits based on physical impairment and

substantlaléy contradicted the opinioftreating physician.... Accordingly,

we conclude that the ALJ abused ligscretion by denying [Claimant’s]

motion to subpoena Dr. Cunningham.

Bello v. Astrue241 F.App’x 426427 (9th Cir. 2007).

In this case, the ALJ did not citerdlicting medical eviednce as a basis fo
rejecting the testimony of the four medical smg at issue. Accordingly, the Court fing
that the ALJ did not abuse her discretion in denying the subpoena.

Both parties cite the sang®verning legal standardseeDoc. 17 at 12; Doc. 18 at
13. Specifically, if the opinion of the trelagj physician is not corddicted, the ALJ may
reject that opiniononly for “clear and convincingeasons that are supported [

substantial evidenceBayliss v. Barnhart427 F.3d 1211, 1216 9 Cir. 2005). If the

treating physician’s opinion is contradictbg another doctor’s opinion, to reject the

opinion, the ALJ must provide “specific adelgitimate reasons that are supported
substantial evidence.Ryan v. Comm’r of Soc. Sg628 F.3d 1194,1198 (9thCir. 2008)
(citation omitted).

Defendant argues that becaubke treating physician’sasements are contradicteq
by other medical evidence of record the Galnmould apply the gzific and legitimate
standard. Defendant makes this argumenwitiosstanding the fact that the ALJ did ng
cite this conflicting medical evidence as a&ikdor rejecting the four medical sources
Issue in this appeal.

Plaintiff argues that, because the Adldnied the subpoena, the Court shou
disregard the conflicting medical evidenceddind no substantiadontradicting medical
evidence of record. &ntiff does not specify whether this conclusion would therefq
cause the Court to use the clear and convinsiandard or simply mandate reversal.

The Court finds that because there itialty contradictory medical evidence @

record (albeit not subject to cross exaation), the specific and legitimate standa
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applies to this Court’s review. In other wortlse Court finds that the failure to give the

claimant the opportunity focross examination does netase the evidence from th

[1°)

record for purposes of this Gd’s review. The subpoena igsis a due process issue fqr
purposes of the ALJ’s opinion; specificallthe ALJ's reliance on the contradictory

medical evidence (because theJAk responsible for resolving conflicts in the evidenc

D
~

But, while that due process issue might regueversal in certain cases, it does ot
determine the standard of review on appeal.
2. ALJ’s Reasons for not Crediting Medical Sources
a. NurseGrissomand Dr. Goodell
The ALJ failed to credit NuesGrissom and Dr. Gooddlecause they both relied
on Plaintiff's self-reported symptoms. Dotl-3 at 42-43. Because the Court has
already found that the ALdid not giveonly supported reasorfer discrediting the
claimant’s symptom testimony, the Court afsueds this reason to discredit these two
medical sources to be unsupgalion this record. As argilidy Defendant, the ALJ alsc
gave specific and legitimate reasonsrigjecting these two medical sources.
b. Dr. Geary
The ALJ discredited the testimony of.[5eary in part baskethe testimony being

inconsistent with the residual functional capadetermined by the ALJ. The Court i

UJ

unclear whether, when the ALJ reconsideasnsnt’s subjective symptom testimony, the
ALJ’s residual functional capacity determimatiwill be impacted. Thus, the Court finds
this might not be a valid reason tedhiedit the full testimony of Dr. Geary.
C. Dr. Jenson

The ALJ discredited the testimony of.DJenson because he completed a check
box form without any explanation of the bagmsthe conclusions ithe form. Doc. 11-3
at 42. This is a specific and legitimat@sen to reject the testimony of Dr. Jens@ee
Molina, 674 F.3d at 1111.

3. Conclusion Regarding Medical Sources

While the ALJ gave soe specific and legitimate reasons for rejecting all medical

-8-
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sources, the ALJ also gave a reason that nmighbe valid for not crediting the testimon

S

of three of the medical sources (dependingr@nALJ’'s determinatin of the weight to
give claimant’s symptom testimony on remanBgcause the error calls into question the
ultimate conclusion, the Court finds the eris not harmless. If on remand the ALJ
determines that she will relgn the conflicting medicaévidence of record, the ALJ
should determine whether denying a sulmodor Dr. Kattapong is appropriate.
Accordingly, the Court will reveesthe ALJ for a de novo hearing.
[ll.  Conclusion

Plaintiff argues that this Court should dteckrtain testimony as true and remand
for an immediate award of benefits. ®o0l7 at 26-27. However, this Court has
discretion to remand the case for further degwalent of the record or for an award of
benefits.Reddick 157 F.3d at 728. Everssuming that the threeeshents of the Court of
Appeals’ “credit-as-true” test are satisfigglarrison v. Colvin 759 F.3d 995, 1020 (9th
Cir. 2014), the doctrine tersisions ‘some flexibility.” Id. (quotingConnett v. Barnhart
340 F.3d 871, 876 (9th €i2003)). The Court of Appealhas explained that this

flexibility “is properly understod as requiring courts to remand for further proceedings

when . . . an evaluation of tmecord as a whole creates serious doubt that a claimant is,

in fact, disabled.'d.

Considering “whether theecord as a whole is free froconflicts, ambiguities, or
gaps, whether all factual issues havesrbaesolved, and whether the claimant's
entittement to benefits is cleainder the applicable legalles,” the Court finds that
“further administrative proeedings would be usefulTreichler v. Comm’r of Soc. Sec|,
775 F.3d 1090, 1103-04 (91@ir. 2014) (citation omitted)Specifically, as recounted
above, the ALJ gave valiceasons for rejecting claimant’s symptom testimony and [the
treating medical sources. However, the Alsbajave invalid reasons. This leaves open

the question of whether claimant was alfyudisabled. Thus, a remand for furtheg

=

proceedings is appradpte in this case.

Based on the foregoing,
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IT IS ORDEDED that the decision of the ALJ reversed. The case is remandy¢
for further proceedings and a devo hearing as sgified above. The Clerk of the Cout
shall enter judgment consistent with this opinion.

Dated this 14th daof March, 2017.
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