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Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Marta DeSoto, No. CV-16-00996PHX-JAT
Plaintiff, ORDER
V.

Gregory McKay,

Defendant.

Pending leforethe Court are(1) Defendant Gregory McKay’'s Motion to Strike

and Motion to Dismiss Plaintiff's First Amended ComplaiffEAC”), (Doc. 23)
(2) Plaintiff Marta DeSoto’sResponse to Defendant’s Motion to Strike and Motion
Dismiss, (Doc24); and (3) DefendantBeplyto Plaintiff's Response to [Defendant’s
Motion to Dismiss, (Doc. 25). The Court now rules on the Motions.
l. BACKGROUND

From 2009 to 208, Plaintiff was employed on an independent contractor basig
the ArizonaDepartment of Child Safety (“DCS”) and, DCS’s predecessor agency, (
Protective Services (“CPS”[Doc. 21at{ 4; Doc. 24 at 4 n.3Rlaintiff was originally
hired as a clinical and forensic neuropsychologistl in 2015shewas appointed as the
Unit Consultant for DCS’s Glendale field office. (Doc. 21 &) In late 2015following
her response to a DCS request for proposal, Plaintiff acc&sI&is offer to provide
various psychological evaluation servicesiterclients. (d.). Plaintiff's contractatissue

commenced w January 1, 2016ld.).
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In February 2016, KNXV, a local television station, reported about Plaintiff's

marriage taJacob Widemanld. at 116). In 2004, Plaintiff treatedMr. Widemanwhile
she was a psychology associate employed by the Arizona Department of Correctio
Mr. Wideman was a prisonetd( at 16, 7).} In May 2010 Plaintiff becameengaged to
Mr. Wideman and marriedim sometime thereafterld, at 119, 14).As part of KNXV's
report, the television station provided DCS with documentation relating to Plain
marriage. [d. at 1 15).

Following the KNXV report, DCSterminated Plaintiff’'s contract effective
February 11, 2016 and informed Plaintiff that the “termination was done in the
interest of the State.ld. at 116). Plaintiff alleges that DCS Director Gregory McKa
had direct personal participation in terminating Plaintiff's contrddt).(Prior to the
termination, Plaintiff‘never received any complaints about her job performande.”
atf 4).

Plaintiff alleges tat Defendant McKaywhile acting in his individual capacity

deprived Plaintiff of her “First Amendment Right of Intimate Association and Fourtes

! Defendant attaches a “copy of the February 2016 media reporting by local
television station, KNXV, channel 15” to its Motion to Dismiss as Exhibit 1. (Doc.
at4). Citing toLee v. City of L.A.250 F.3d 668, 6889 (9th Cir. 2001)Defendant
arguesthat the Court may consider this extrinsic evidence because Plaintiff referg
the media in her FAC. (Doc. 23 at4. Defendant, however, misreatlsee “As a
general rule, a district court may not consider any material begond the pleadings in
on a [Federal] Rule [of Civil Procedure] 12_(b¥(6? motior.ée 250 F.3d at 688
(quotations omitted)Under one exception to this rule, however, “a court may cons
material which is properly submitted as part of the complaint on a motion to dis
without converting the motion to dismiss into a motion for summar?/] judgméaht.”
(quotations omitted). “If the documents are not physically attached to the complaint
may be considered if the documents’ ‘authenticityis not contested’ and ‘the
plaintff's complaint necessarily relies’ on themld. (quoting Parrino v. FHP, Inc,
146 F.3d 699, 705-06 (9th Cir. 1998)).

Here, Defendant is asking the Court to review evidence that Plaintiff did not a
to her FAC, and Plaintiff's FAC does not necessarily rely on the information containg
the evidence. Although a court may take judicial notice of news publications, the |
Circuit Court of Appeals (“Ninth Cgrcwt’% has generally restricted notice of thg
publications to “indicate what was in the public realm at the time, not whether
contents of those articles were in fact triéch Saher v. Norton Simon Museum of Art
Pasadena578 F.3d 1016, 1022 (9th Cir. 2009) (quotiigemier Growth Fund v. All.
Capital Mgmt, 435 F.3d 396, 401 n.15 (&ir. 20 12). Consequently, the Court decling
}\(/l) (i_on5|der the contents of Defendant’s Exhibit 1, ((28el), in ruling on Defendant’s

otions.
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Amendment Liberty Interest in [¢gh Right to Marry and Right of Privacyin violation of
42 U.S.C. § 1983 (2012)ld( at 8)?
II.  MOTION TO STRIKE

Defendant argues that, pursuant to Federal Rule of Civil Procdtitederal
Rule”) 12(f), the Court should strike “from 1:23:4, aswell as [paragraphs] Q2 and
[114 of the ‘Factual Allegations’ section of” PlaintifffSAC. (Doc. 23 at 7).

A. Legal Standard

FederalRule 12(f) provides that this Court may strike from a pleading “3
redundant, immaterial, impertinent, or scandalooatter.” Whilethe determination to
strike is in the discretion of the trial court, a motion to strike “should not be gra
unless it is clear that the matter to be stricken could have no possible bearing {

subject matter of the litigation.” Colaprico v. Sun Microsystems, Inc.

758F. Supp. 13351339 (N.D. Cal. 1991);see Yount v. Regent Univ., Incl

No. CV-08-8011PCT-DGC, 2009 WL 995596, at *11 (D. Ariz. Apr. 14, 2009) (“[E]ve
a properly made motion to strike is a drastic remedy which is disfavored by the @
and infrequently granted.” (quotidgt’l Longshorema’s As&, SS.Clerks Local 1624
v. Va.Int'l Terminals 904 F. Supp. 500, 504 (E.D. Va. 1995))).

The defendant bears the burden of persuading this Court that the rel
paragraphs and lines should be strické¥i. Skin Care & Cosmetics, LLC v. Hugo Bo
USA, Inc, No. CV-08-1467PHX-ROS, 2009 WL 2382998, at *1 (D. Ariz
Aug. 4,2009). The defendant must show (1) that the material is redundant, immal
impertinent, or scandalous or that the requested relief is unavailable and (2) how
material will cause prejudicéd.; see also Am. Buying Ins. Servs., Inc. v. S. Kornreich
Sons, InG.944 F. Supp. 240, 2490 (S.D.N.Y. 1996) (noting that motions to strike ha
frequently been denied “when no prejudice could result from the challenged allegg

even though the matter literally is within the categories set forffRederal]Rule 12(f)”

? Although Plaintiff includes all three constitutional rights under one count,
Court notes that these are separate constitutional rights with separate legal standarg
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(quotations omitted))Any doubt regarding the redundancy, immateriality, impertinenice,

scandalousness, or insufficiency of a pleading must be decided in favor of the
movant.XY Skin Care2009 WL 2382998, at *1.
B. Analysis

nor

Defendant argues that portions of pages 1-3 as well as paragraphs 10-12 and 14

Plaintiff's FAC are immaterial and impertinent. (Doc. 23 a7} Defendant alleges thal

pages 43 contain “immaterial case law citations and legal argument” while the spedified

paragraphs contain “nothing but immaterial and impertinent administrative matters.

at 5-6). In response, Plaintiff argues that the specified portions ofFA& provide

(

pertinent background information, and Defendant has not shown he will suffer| an

prejudice if the Court denies his Motion to Strike. (Doc. 24 at 2—-6).

“Immaterial’ matter is that which has no essential or important relationship tq the

claim for relief or the defenses being pleadedantasy, Inc. v. Fogerty
984 F.2d 15241527 (9th Cir. 1993) (quoting 5 Charles A. Wright & Arthur R. Mille
Federal Practice and Procedurg 1382 at 706-07 (2d ed. 1990))rev'd on other

grounds 510 U.S. 517 (1994). “Impertinent’ matter consists of statements that dq nof

pertain, and are not necessary, to the issue uestoppn.” Id. (quoting Wright &
Miller 8 1382, at 711). At this early stage in this proceeding, the Court cannot say th

claims contained in paragraphs-1@ and 14 have no bearing on the subject matter of

at th
the

litigation. It is possible that complaints made to the Arizona Board of Psycholggist

Examiners could have some relevance to Plaintiff's cdai®m the other handPlaintiff's
nearly three-pge legal argument involving marital rights is immaterial and does

belong in a complaint. However, Defendant has not sheamd has not arguesdthat

not

these legal arguments and case citations are so prejudicial that they should be strick

pursuant ta~ederalRule 12(f).See Vesecky v. Matthews (Mill Towrte.JCReal Estate,

LLC, No.CV-09-1741PHX-JAT, 2010 WL 749636, at *2 (D. Ariz. Mar. 2, 2010)

(declining to grant a defendant’'s motion to strike becausbeotiefendant’sailure to

demonstrate prejudice). Thus, the Court denies Defendant’s Motion to Strike.
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[ll.  MOTION TO DISMISS PURSUANT TO FEDERAL RULE 41(B)

Defendanmoves to dismiss this action pursuant to Federal Rule 41(b) on gro
that paragraphs 4,-®, 14, and 1819 of Plaintiffs FAC do not complwith Federal
Rules 8(a)(2), 8(d)(1), and 10(b).

Dismissal undeFederalRule 41(b) is “a sanction tee imposed only in extreme

circumstances.’Edwards v. Marin Park, In¢.356 F.3d 1058, 1065 (9th Cir. 2004).

Therefore, a court considering-aderalRule 41(b) motion to dismiss must consider five

unde

factors:“(1) the public’s interest in expeditious resolution of litigation; (2) the court’s

need to manage its docket; (3) the risk of prejudice to the defendants; (4) the

bubl

policy favoring disposition of cases on their merits; and (5) the availability of less drastic

alternatives.”Yourish v. Cal Amplifier, 191 F.3d 983, 990 (9th Cir. 1999). Neither paf
addresses these factors. Although t@eurt recognizes Defendant’s argument th
Plaintiff did not follow some of the Federal Rules in drafting her F&h€, Court finds

that Plaintiff's noncomplancehas not significantly interfered with managementhod

—

y

Court’'sdocket, the case can be disposed of expeditiously on the merits, and Defengdant

unlikely to be prejudiced by denial dis Motion. Thus, the Courlenies Defendant’s
Federal Rule 41(b) Motion to Dismiss.
IV. MOTION TO DISMISS PURSUANT TO FEDERAL RULE 12(B)(6)

To survive aFederalRule 12(b)(6) motion for failure to state a claim, a complajnt

must meet the requirements of Federal R&(a)(2). FederaRule 8(a)(2) requires a

“short and plain statement of the claim showing that the pleader is entitled to relie

f,” S

that the defendant has “fair notice of what the . . . claim is and the grounds upon which

rests.”Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quoti@pnley v. Gikon
355 U.S. 41, 47 (1957)). A complaint must also contain sufficient factual matter, w
if accepted as true, states a claim to relief that is “plausible on its fesiectoft v. Igbal
556 U.S. 662, 678 (2009). Facial plausibility exists if the pleader sets forth fa

content that allows court to draw the reasonable inference that the defendant is |

for the misconduct allegedd. Plausibility does not equal “probability,” but requirgs

hich

Ctua
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more than a sheer possibility that a defendant actidvtully. 1d. “Where a complaint
pleads facts that are ‘merely consistent’ with a defendant’s liability, it ‘stops short o
line between possibility and plausibility of entitlement to reliefd” (citing Twombly
550 U.S. at 557).

Although a complaint attacked for failure to state a claim does not need de
factual allegations, the pleader’s obligation to provide the grounds for relief req
“more than labels and conclusions, and a formulaic recitation of the elements of a
of action will not do.” Twombly 550 U.S. at 555 (internal citations omitteBgderal
Rule 8(a)(2) “requires a ‘showing,” rather than a blanket assertion, of entitleme
relief,” as “[w]ithout some factual allegation in the complaint, it is hard to see ho
claimart could satisfy the requirement of providing not only ‘fair notice’ of the natursg
the claim, but also ‘grounds’ on which the claim resis.’at 555 n.3 (citing 5 Charles A
Wright & Arthur R. Miller, Federal Practice & Procedur& 1202, at 9495 (3d «.
2004)). ThusFederalRule 8’s pleading standard demands more than “an unadorned
defendant-unlawfully-harmenhe accusation.Igbal, 556 U.S. at 67§citing Twombly
550 U.S. at 555).

In ruling on a Federal Rule 12(b)(6) motion to dismisepart must construe the
facts alleged in the complaint in the light most favorable to the drafter and must acct
well-pleaded factual allegations as tr&eeShwarzv. United States234 F.3d428, 435
(9th Cir. 2000) see alsoCafassov. Gen. Dynamics C4yS, 637 F.3d1047, 1053
(9th Cir. 2011). However, a courteed not accept as true legal conclusions couches
factual allegationPapasan v. Allain478 U.S. 265, 286 (1986).

A. Defendant’s Personal Involvement of Plaintiff's Constitutional Injury

Defendant contendsat Plaintiff’'s claims fail because Plaintiff's FAC “does n(
allege facts that show that [Defendant] was personally involved in the deprivatig
[Plaintiff’s] civil rights, nor does [Plaintiff's FAC] permit this Court to infer more tha
the mere possibility that [Defendant] may have been.” (Doc. 23 at 8).

Plaintiff brought her claims under 42 U.S&1983. Section 1983 “has ¢
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causation requirement, with liability extending to those state officials who supject]
cause[ ] to be subjected, an individual to a deprivation of his federal rigidsy v.
Maricopa Qy., 693 F.3d 896, 915 (9th Cir. 201@n banc)(quotations omitted). This

“requisite causal connection can be established not only by some kimeéaifpersonal

participation in the deprivation, but also by setting in motion a series of acts by gther

which the actor knows or reasonably should know would cause others to inflic
constitutional injury.”Johnson v. Duffy588 F.2d 740, 7434 (9th Cir. 1978). The
inquiry into causation must be individualized and focus on the duties and responsik
of each individual defendant whose acts or omissions are alleged to have cal
constitutional deprivatiorLeer v. Murphy 844 F.2d 628, 633 (9th Cir. 1988). Howevsg
sweeping conclusory allegations against an official are insufficient to state a claif
relief. Id. at 634 (citation omitted).

Here, Plaintiff has alleged:

Plaintiff is informed and believes and therefore alleges that
Defendant McKay participated in, directed, set in motion,
acquiesced in, was consulted about, ?artlc_:lp_ated in, knew of,
ratified or approved the termination of Plaintiff's contractual
relationship with DCS and therefore had direct personal
participation in the deprivation of Plaintiff’'s constitutional
rights of freedom of intimate association, Fourteenth
Amendment liberty interest in the right to marry and right of
privacy.

(Doc. 21 at 16). Taking Plaintiff's allegations as true, Plaintiff's injursher
termination due to public revelations of her marriage directly traceable to Defendant
who was serving as DCS’s Director at the time of her injury. The Court finds
Plaintiff's claims against Defendant sufficiently allege personal conduct.

B. Defendant’s Qualified Immunity

In the alternative, Defendant argues that Plaintiffl983 claims fail because hé
Is protected by qualified immunitySéeDocs. 23 at 914; 25 at £11). The doctrine of
qualified immunity insulates government agents from liability for acttaken in good

faith while exercising discretionary authority in their official capaciBonoda v.
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Cabrerg 255 F.3d 1035, 1042 (9th Cir. 200I). a suit against a government officig
under § 1983, aourt performsa twopart analysis. To succeed on such a claim
plaintiff must show, “first, [thashe] suffered a deprivation of a constitutional or statutg
right; and second [that such] right was clearly established at the time of the al
misconduct."Hamby v.Hammongd 821 F.3d 1085, 1090 (9th Cir. 2016) (quotiFaylor
v. Barkes 135 S. Ct. 2042, 2044 (2015) (per curiam)). A court may decide for it
which step of the analysis to address first, for failure on either step will nega
plaintiff's ability to recover.Ild. at 1090. Therefore if a court determines that the
constitutional right was not clearly established at the relevant timeeourt will grant
the defendant government official's motion to dismiSge Pearson v. Callahan
555 U.S. 223, 236 (200%9ee also Hamhyd21 F.3d at 1090.

A right is “clearly established” when “the contours of the right [are] sufficien
clear that a reasonable official would understand that what he is doing violates that
Anderson v. Creightqrt83 U.S. 635, 640 (1987). The inquiry of whether a constitutio
right was clearly established must be undertaken in light of the specific context ¢
case, not as a broad general propositleaucier v. Katz533 U.S. 194, 202 (2001)
While “officials can still be on notice that their conduct violates established lawieve
novel factual circumstancgsHope v. Pelzer536 U.S. 730, 741 (2002), the Supren
Court has clarified that government officialis entitled to qualified immunity unlesg
existing case lawsquarely governthe case hereMullenix v. Luna136 S. Ct. 305, 309
(2015) (per curiam)(quoting Brosseauv. Haugen 543 U.S.194, 201 (2004) (per
curiam)).In pursuing this inquiry, a court looks first to Supreme Court and Ninth Cir
law existing at the time of the alleged a@solinski v. Kang 92 F.3d 934,936
(9th Cir.1996). In the absence of binding precedent from the appellate level, a
should look to available decisions of other circuits and to district courts viishown

circuit to ascertain whether the law is clearly establisitkd.
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1.  Right to Intimate Associatior?

Defendant argues that the Court should dismiss Plaintiffl@&8 intimate
association clainbecause this right was not clearly established “in the specific conte
this case.” (Doc. 23 at 13). The Supreme Court has recognized that the U.S. Cons{
offers protection for two types of associations: (1) the right to expressive associatiof
(2) the right to intimate associatio®ee Bd. of Dirs. of Rotary Int'l v. Rotary Club (¢
Duarte 481 U.S. 537, 544 (1987) (quotipberts v. U.S. Jaycee#68U.S. 609, 619
20 (1984)).The right to expressive association protects the right to associate with g
“for the purpose of engaging in those activities protected by the First Amenremg
speech, assembly, petition for the redress of grievances, and the exercise of reli
Roberts 468 U.S. at 61718. On the other hand, the right to intimate association prot
“choices to enter into and maintain certain intimate human relationshipgainst
undue intrusion by the State because of the role of such relationships in safeguard
individual freedom that is central to our constitutional scheide&t 61718.

Although it is weltsettled that the right to expressive association is protecte(
the First Amendmentsee Rumsfeld v. Forum for Acafl Institutional Rights, Ing.
547U.S. 47, 68 (2006);nature and the extent of the right are hardly clear,. anthe
source of the intimate association right has not been authoritatdetBrmined;
Matusick v. Erie Cty. Water Auth/57 F.3d 31, 61 (2d Cir. 2014) (quotations omitteg
Nonethelessthe Ninth Circuit has held th#te right to intimate association psotected
by the FourteenthAmendmens Due Process Claus&ee IDK, Incv. Cty. of Clark
836 F.2d1185, 1192 (9th Cir. 1988) (“In protecting certain kinds of highly perso

relationships, the Supreme Court has most often identified the source of the protec

_ ® Plaintiff conflates the right to intimate association with the right to marry
right to privacy. In fact, besides the case law and vague legal reasoning Plaintiff wr
incorporated within her FAC, Plaintiffs pleadings contain no analysis of

constitutional right to marry.SeeDoc. 24 at 1116). For the reasons stated below, t

Court believes the right to intimate association and the right to marry are diSeect.

also Quiroz v. Shor85 F. Supp. 3d 1092, 11612 (N.D. Cal, 2015) (analyzing the righ
to intimate association and the right to marry separately). Thus, although Plaintiff
not supply separate arguments, the Court presents its analysis for each right separs

-9-

—F

Kt Of
itutit
N; ar
Df

ther
Nt
gion

eCts

ng t

1 by

nal

lion

1ndI
pon
the
he

doe
itely




© 00 N o o B~ W N B

N N DD NN NNNDNRRRRER R R B R R
W N o g N~ W NP O © 0 N O 0o M W N PRk O

the due process clause of the fourteenth amendment, not the first amendmentfa freed

to assemble.” (citingablocki v. Redhajl434 U.S. 374, 383-86 (1978)But seeAdlerv.

Pataki 185 F.3d35, 44 (2d Cir. 1999)(“Though the matter is not free from doubt, we

think a spouse’s claim that adverse action was taken solely against that spouse

retaliation for conduct of the other spouse should be analyzed as a claimed violatign of

First Amendment right of intimate associationAgkins v. Bd. of Educ. of Magoffin Cty

Ky., 982 F.2d 952, 95%6 (6thCir. 1993) (recognizing a right to intimate association

under the First AmendmentBingleton v. Cecil 133F.3d631, 635 (8th Cir. 1998)
(same);Parks v. City of Warner Robins, Gat3F.3d609, 61516 (11th Cir. 1995)

(same.

As with the right to privacy, the Supreme Court and Ninth Circuit have |not

definitively prescribed the extent of constitutional protections for abridgements of

right to intimate association within public employme&ee, e.g.Hollenbaugh v.

the

Carnegie Free Library439 U.S. 1052, 1055 (1978) (Marshall, J., dissenting) (dissenting

from the denial of certiorari where the district court had upheld a public employ

er's

decision to discharge a librarian and custodian for cohabitating in an adult¢rou

relationship and recognizing that the Court has “never demarcated the precise boundar

of this right [to privacy]). However, the Supreme Court has generally recognized grgater

deference towards the government when it acts as an em@@gkVaters v. Churchill

511 U.S. 661, 675 (1994) (plurality opinion) (“The government’s interest in achieving its

goals as effectively and efficiently as possible is elevated from a relatively suborg

interest when it acts as sovereign to a significant one when it acts as employer.”).

inat

Here, Plaintiff argues thdter right to intimate association with her husband wgas

so clearly established that a reasonable official would have understood that Defendan

conduct violated that right given the specific factual context. (Doc. 24 -t6).1In

support of this argument, however, Plaintiff cites to no Supreme Court or Ninth Circuit

precedent. InsteadRlaintiff first cites toAdler v. Patakj in which the Second Circuit

Court of Appealg“Second Circuit”)held that a plaintifemployee stated a valid claim

-10 -
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against a New York State public agency that terminated him because his wife filed

lawsuit against the New York Attorney General. 185 F.3d a#84However, unlike
Ninth Circuit, the Second Circuit based its analysis on a First Amendment rigl

intimate association because the agency’s “adverse action was taken solely agair

plaintiff] in retaliation forconductof the other spouseldl. at 44 (emphasis added). Here¢

unlike in Adler, Plaintiff has not alleged any conduct by her spouse that motiv
Defendant’s action. Instead, Plaintiff has only claimed that her marriage to Mr. Wide
was the sole catalyst for Defendant’s decision. (Doc. 21 at 1 19).

The other cases Plaintiff cites involve similar factual context®\dier and are,
thus, quite different from the facts presented in Plaintiff's case. For example, PIg
cites toAdkins v. Board of Education of Magoffin County, Kentuakywhich a school

superintendent refused to recommend a plaintiff for continued employmitm the

it o
ISt [

v

ated

tMmal

intif

school district because plaintiff’'s husband, a principal within the district, failed to follow

the superintendent’'s commands. 982 Fa&d53. Plaintiff also cites tdGowads v.

Loudon County, Tennessaa which sheriff's department employees retaliated against

the plaintiff because the plaintiffs husband was a candidate for she
203 F.3d 426, 43@4 (6th Cir. 2000)Finally, Plaintiff cites toGray v. BruneatGrand
View Sclool District No. 365 in which a school district retaliated agaiagilaintiff after
the plaintiff's husband objected to a school district policy. No.-GBM069-SBLW,
2007WL 1381785, at *1 (D. Idaho Mar. 27, 2007). In all of these cas=® Adler, it
was the plaintiffs spouse’s conduee.g, the spouse’s failure to follow the
superintendent’s requests, the spouse’s candidacy for sheriff, or the spouse’s objeq
a district policy—thatled defendants to retaliate agaitts plaintiff. Here, Plaintiff has
solely alleged that her marriage Mr. Wakeman was the reason Defendant allege
retaliated against her. (Doc. 21 a19). Plaintiff has not cited, and the Court has n
found, any case where retaliation based solely on a marHagenot the conduct of a
spouse-has been found to violate a right to intimate association. Thus, Plaintiff

failed to show that her rights were clearly established.

-11 -
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The Court finds that, regardless of whether Plaintiff has established a violatipn o

her Fourteenth Amendment right to intimate association, Defendant is entitlgd tc

gualified immunity on this claim because Plaintiff's rights were not clearly establishe¢d a

the time of Defendant’s alleged retaliation.
2. Right to Marry

Plaintiff also asserts that Defendanéibegedretaliation against Plaintiff on the

basis of her marriage violated her constitutional right to marry. (Doc. 213t §

Defendant again argues that he is entitled to qualified immunity because Plaintiff's
to marry was not clearly established in this specific factual context. (Doc. 23 at 13).

The Supreme Court has recognized that tight to marryis part of the

righ

fundamental “right of privacy” implicit in the Fourteenth Amendment’s Due Progess

Clause.Zablocki 434 U.S.at 384. While the outer limits of [the right of personal

privacy] have not been marked by the [Supreme] Court, it is clear that among th

decisions that an individual may make without unjustified government interference ar

personal decisions ‘relating to miage . . .”” Id. at 385.However, in order to implicate

the right to marry, a plaintiff must demonstrate that a defendant’s action directly anc

substantially impaired that righEee Parsons v. Del NortetyG 728F.2d 1234, 1237

(9th Cir. 1984) (per curiam) (“Only when a government regulation directly and

substantially interferes with the fundamental incidents of marriage is such strict scfutin

applicable. Where fundamental rights are not substantially burdened the regulatio
be upheld unless there is no rational basis for its enactment.” (Zdinigcki 434 U.S.
at 386;Califano v. Jobst434 U.S. 47, 534 (1978)).

The Supreme Couttas“intimated that conduct less than ‘a direct legal obstag

to an individual’'s choice to marry did not trigger a fundamental right” to m@uyroz,

85 F. Supp. 3d at 1111n cases in which the Supreme Court has recognize

n wi

e

d a

“substantial burden” on the right to marry, the government regulation at issue has beer

complete bammn marriageSee, e.g.Obergefellv. Hodges 135 S. Ct. 2584, 2604 (2015

(holding that statutes banning sasex marriage substantially burdened the plaintifi
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right to marry) Zablocki 434 U.S. at 384 (holding that a statute forbidding noncusto
parents with child support obligations from marrying without first obtaining cg
permission substantially burdened the plaintiff's right to markyying v. Virginia
388U.S. 1 (1967) (holding that a statute prohibiting all interracial marriage substan
burdened the plaintiff's right to marry).

Here, Plaintiff’'s right to marry was not clearly established given the specific f
of this case. Plaintiff has cited to no case law indicating that Defendant’'s alleg
retaliatory action substantially burdened Plaintiff’s right to marry. To the contrary,
law appears to recognize no substantial burden in cases where government action
“touches upon the incidents of marriage” rather than prohibiting marrRaeons
728F.2d at 1237 see alsalobst 434 U.S.at 58 (holding no substantial interference with
the plaintiff's right to marry where the government terminated a disabled depe
child’s Social Security benefits after plaintiff marrisdmeone ineligible for benefjts
Moreover, Plaintiff has failed tetateany fads indicating any burdean—et alonethe
dissolution of—Plaintiff's marriage to Mr. Wideman. Thus, under these facts, Plain
has failed to show that her rights were clearly established.

The Court finds that, regardless of whether Plaintiff has established a violatig
her Fourteenth Amendment right to marry, Defendant is entitled to qualified immunit
this claim because Plaintiff's rights were not clearly established at the timg
Defendant’s alleged retaliation.

3. Right to Privacy

Plaintiff finally asserts that Defendant’alleged retaliation against Plaintiff
violated her constitutional right farivacy. (Doc. 21 at 89). Defendant again argues tha
he is entitled to qualified immunity because Plaintiff's righptosacy was not clearly
established in this specific factual context. (Doc. 23 at 13).

The Supreme Court has recognized a right to privacy implicit within
Fourteenth Amendment's Due Process Clausériswold v. Connecticut
381 U.S. 479, 4886 (1965). The Court has since recognized that the right to priy
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involves “at least two different kinds of interest$Vhalen v. Rae429 U.S. 589, 599
(1977). “One is the individual interest in avoiding disclosure of personal matters,
another is the interest in independence in making certain kinds of important decis
Id. at 599-600;see also Nixon v. Adm'’r of Gen. Servi33 U.S. 425, 457 (197.7The
first interest—a right to informational privacy-is the interest at issue here. Siwlalen
and Nixon, however, the Supreme Court “has said little else on the subject @
individual interest in avoiding disclosure of personal matteldASA v. Nelsgn
562 U.S. 134, 135 (2011).

Case law on the issue of privacy interests related to the disclosure of pef
information is “murky at best."'O’Phelan v. Loy Civil No. 09-00236 SM/KSC,
2011WL 719053, at *11 (D. Hawkeb. 18, 2011 The Ninth Circuit has recognized §
right to informational privacy in a number of factual circumstanBe®, e.g.Planned
Parenthood of S. Ariz. v. Mdall, 307 F.3d 783, 78®0 (9th Cir. 2002) (recognizing &
female minor's protected privacy interest in her pregnancy status as part of a jy
bypass proceeding used as an alternative to parental consentg Crawford
194 F.3d954, 958 (9th Cir. 1999) (recognizing a protected privacy interest in sc
security numbersNormanBloodsaw v. Lawrence Berkeley Lab35 F.8 1260, 1269
70 (9th Cir. 1998) (recognizing a protected privacy interest for an employ
nonconsensual preemployment blood teddpe v. Atbrney Gen. of the U.S.
941 F.2d780, 796 (9tiCir.1991) (recognizing a protected privacy interest for
physician’s HIMAIDS status);Thorne v. City of El Seqund@26F.2d459, 46869 (9th
Cir. 1983) (recognizing a police officerijsrotectedprivacy interest in answers givel
during a polygraph examination on the subject of abortions and the identity of past §
partners)Where there is no previously recognized protected privacy intered\lirntte
Circuit has noted that “if the existence of a right or the degree of protection it warraf
a particular context is subject to a balancing test, the right can rarely be cons
‘clearly established’ at least in the absence of closely corresponding factual and
precedent.”Baker v. Racasky 887 F.2d 183, 187 (9tGir. 1989) (quotingMyers v.
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Morris, 810 F.2d 1437, 1462 (8th Cir. 1987)).

Here, Plaintiff has cited to no cases and no facts implicating a protected pr
interest. Plaintiffclaims a privacy interest in the existence of her marriage, which i
matter of public recordSee generally Cox Broa@orp. v. Cohn420 U.S. 469, 4985
(1975) (recognizing that an interest in privacy fades when information is in the p
record). Moreover, Plaintiff has not cited to any case recognizing a protected pri
interest for one’s marital status. Thus, under these facts, Plaintiff has failed to sho
her rights were clearly established.

The Court finds that, regardless of whether Plaintiff has established a violatig

her Fourteenth Amendment right to privacy, Defendant is entitled to qualified immt

vac
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on this claim because Plaintiff's rights were not clearly established at the time o

Defendant’s alleged retaliation.
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V. CONCLUSION

For the foregoing reasons,

IT IS ORDERED the Clerk of the Court shall strike Defendant’s Exhibit
(Doc. 23-1).

IT IS FURTHER ORDERED the CourtDENIES Defendant’'s Motion to Strike
Portions of Plaintiff's First Amended Complaint (part of Doc. 23).

IT IS FURTHER ORDERED the Court DENIES Defendant’'s Motion to
Dismiss pursuant to Federal Rule of Civil Procedure 41(b) (part of Doc. 23).

IT IS FURTHER ORDERED the Court GRANTS Defendant's Motion to
Dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a
(part of Doc. 23). The Clerk of the Court shall enter judgment of dismissal
prejudice.

Dated this 5tlday ofDecember2016.
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