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Party et al v. Reagan Doc.|34

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Arizona Libertarian Party, et al., No. CV-16-01019-PHX-DGC
Plaintiffs, ORDER
V.

Michele Reagan,

Defendanh

Plaintiffs challenge the constitutionality of A.R.S. 883&t and 16-322, as
amended in 2015 by H.B. 2608. Plaintiffieek a preliminary injunction regarding the
number of votes required for wg-in candidates in the Arizona primary elections to pe
held next month. Doc. 18The issues are fully briefed ¢(@s. 26, 28, 31), and the Cou

~t

heard oral arguments on July 12, 2016.r the following reasons, the Court will deny
Plaintiffs’ motion for apreliminary injunction.
l. Background.

Plaintiffs are the Arizona LibertariaBarty (“AZLP”) and Michael Kielsky, the
party’s chairman and a candidate for puldiice. Defendant Michele Reagan is the
Arizona Secretary of State (“the Secretyyythe officer responsible for administering
elections.

In Arizona, a candidate for public offizeho wishes to have her name appear pn

the general election ballot mugillow one of two paths. The candidate may file 3

Dockets.Justia.com


https://dockets.justia.com/docket/arizona/azdce/2:2016cv01019/975813/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2016cv01019/975813/34/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

nomination petition with the Secretary by a sfied date before the primary election
A.R.S. 8 16-314(A), which includes a spemif number of signatures from voters in t
relevant jurisdictionseeA.R.S. 8§ 16-322(A). The candigamust then win the primary
by receiving the most votes bér party’s candidates. AR.8 16-645(A). Alternatively,

the candidate may qualify for the general etecas a write-in candidate. A.R.S. 8§ 16

312(A). This path also requires therfdi of a nomination pettin before the primary

election, but the petition needot be supported by votesignatures. Instead, the

candidate must win the primary electi@nd receive a number of write-in vote
“equivalent to at least the same numhbs signatures required by 8§ 16-322 fq
nominating petitions for the saméfice.” A.R.S. § 16-645(E}.

H.B. 2608 became effective on July 3180 Doc. 12 at 3. Among other change
H.B. 2608 altered the poaoff persons from which candidataffiliated wth a political
party can collect signaturesrfoomination petitions. Undeéhe old system, a candidat
could collect signatures only from people whiere qualified to vote in the candidate’
primary election. See2015 Ariz. Sess. Laws Ch. 293, 38 (H.B. 2608). Thus, if a
candidate’s party chose to hold an opemapry, the candidate could collect signatur
from registered party members, registenedependents, and unditited voters. If a
candidate’s party opted for a closed primahg candidate could collect signatures on
from registered party members. H.B. 26ff&anged the pool of eligible signers. Th
pool is now described as “difeed signers,” and includes (1) registered members of
candidate’s party, (2) registered membefsa political party that is not entitled tg
continued representation onetlinallot under A.R.S. 8 1838, and (3) voters who arg

registered as independentl@ving no party preferencéA.R.S. § 16-321(F). This new

pool of “qualified signers” is larger thathe pool available before H.B. 2608 for

candidates whose parties hold closed prinsari€hus, although B. 2608 lowered the

1 For purposes of this orgehe Court will use the worgharty” to refer to Arizona
political parties which are entitled to contigusepresentation on ¢hballot. The Court
understands that AZLP is such a Oi)art&\rl_z_ona has established somewhat differe
requirements for smaller parties and unaffiatandidates that aret discussed by the
parties in their briefing and do ngt@ear relevant to this decision.
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prescribed percentage of theol that candidates must sétisit actually increased the

number of signatures some candidates nald&in by increasing the pool of signet

against which the percentage is measui®ee2015 Ariz. Sess. Laws Ch. 293, § 3 (H.B.

2608).

The increase is significant for AZLP cadates. For example, an AZLP candida
competing in legislative disti 11 in 2012 needeid collect 25 signatures to access tf
primary ballot or 25 write-in votes to access @lemeral election ballot. Doc. 1 at 36,
Now, an AZLP candidate idlistrict 11 must obtain 220 ggiatures or write-in votes,
which represents 26.12% of register@dLP members in the districtld. at 38, 9.

AZLP candidates seeking other Arizona o face similar increases in both raw

numbers and percentages ofistered AZLP members.ld. at 36-37, 1 3; 38, 110
(congressional district 1 increased from 6@8® signatures or write-in votes, or 25.75
of AZLP members)jd. at 40, 11 2-3 (Arizona Coopation Commission increased fron
130 to 3,023 signatures or writeamtes, or 11.9% of AZLP member®)l, at 50, 1 10-
11 (Maricopa County Attorney increased fromt88.,881 signatures or write-in votes, ¢
11.18% of AZLP membersil. at 52-53, 1 3, 6 (congressal district 6 increased from
25 to 717 signatures or write-in est or 28.1% of AZLP membersyl. at 44-45, 14
(legislative district 18 requires 356 signasiror write-in votes, or 30.53% of AZLH

members)id. at 45, § 5 (congressional district 9 reqs 675 signatures or write-in votes

or 18.43% of AZLP members)d. at 58, 14 (congressional district 6 requires 7

signatures or write-in votes, or 22.29% of AZLP members).

For the upcoming primary elections, catates were required to file signature

supported nomination petitions Byne 1, 2016 in ordéo have their name printed on the

primary ballot. Doc. 10 at 6. Plaintifessked the Court to enter a temporary restrain
that would have required the Secretary pipla pre-H.B. 2608 signature requirements
these petitions, but the Coutenied the motion becausewas filed too late in the

nomination petition proces€oc. 17 at 3-8.
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The current motion for a eliminary injunction focuses on write-in candidate
Plaintiffs ask the Court to der the Secretary to placeitgrin candidates on the gener:
election ballot if they win the AZLP primyarand receive the number of write-in vote
required before the passage of H.B. 26(Boc. 18 at 5. The primary elections at
scheduled for August 30, 201&. at 5. The AZLP will have closed primary this year
meaning that only registered AZLP mendbaray vote. Doc. 12-1 at 3, T 11.

. L egal Standard.

“A preliminary injunction is an extraomthry remedy never awarded as of right]

Winter v. Nat. Res. Def. Council, In&55 U.S. 7, 24 (2008) A plaintiff seeking a

preliminary injunction must showhat: (1) he is likely to sueed on the merits, (2) he i$

likely to suffer irreparable harm without arjunction, (3) the balance of equities tips i
his favor, and (4) an injunctias in the public interestld. at 20. “But if a plaintiff can
only show that there are serious questionsgy®o the merits — a lesser showing tha
likelihood of success othe merits — then a preliminamyjunction may still issue if the
balance of hardships tigharplyin the plaintiff's faror, and the other tw@inter factors
are satisfied.” Shell Offshore, Inc. v. Greenpeace, Jn®9 F.3d 1281, 1291 (9th Cir
2013) (emphasis in originailternal quotation marks aratation omitted). Under this
“serious questions” variant of th&inter test, “[tlhe elements... must be balanced, s(
that a stronger showing of one element rotiget a weaker showing of another’bpez
v. Brewer 680 F.3d 1068, 107@®th Cir. 2012). Regardlesswhich applies, the movant
“carries the burden of proof on daelement of either test.”"See Envtl. Council of
Sacramento v. Slated84 F. Supp. 2d 1016, 1027 (E.D. Cal. 2000) (citiy. Mem’l
Coliseum Comm’n v. Nat'l Football Leagug34 F.2d 1197, 1203 (9th Cir. 1980)).
1. Analysis.

Plaintiffs argue that they are entitleditgunctive relief because each of the fol
Winter factors weighs in their favor. For rems explained belowRlaintiffs have not
shown that they are likely to succeed on therits. Plaintiffs have raised seriou

guestions regarding the constitunality of H.B. 2608, but thy have not shown that thg
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balance of hardships tips sharply in their favothat they are likely to suffer irreparabl
harm.

A. Likelihood of Success and Serious Questions.

“The Supreme Court has held that wlamelection law is challenged, its validit
depends on the severity of the burden it in@gosn the exercise of constitutional righ
and the strength of the stainterests it serves.Nader v. Brewer531 F.3d 1028, 1034

(9th Cir. 2008). “In determing the nature and magnitudé¢ the burden” an election

procedure imposes, courts “must examine the entire scheme regulating ballot a¢

Libertarian Party of Wash. v. Muny@1 F.3d 759, 761-6@th Cir. 1994) (citingiandel
v. Bradley 432 U.S. 173, 1778 (1977)). “The question whether ‘reasonably diligent’
minor party candidates can normally gain acpl on the ballot, af instead they only
rarely will succeed.”ld. (citing Storer v. Brown415 U.S. 724, 742 (1974)).

A state “election regulation that imposes a severe burden is subject to
scrutiny and will be upheld oplif it is narrowly tailored to serve a compelling sta
interest.” Nader, 531 F.3d at 1035 (citinBurdick v. Takushi504 U.S. 428, 434 (1992))
A regulation that imposes “reanable, nondiscriminatory stictions” is subject to a
lesser standard of revieBurdick 504 U.S. at 434 (citingnderson v. Celebrezz460
U.S. 780, 788 (1983)), whiatan usually be satisfied by sate’s ‘important regulatory
interests,””’Nader, 531 F.3d at 1035 (citinBurdick 504 U.S. at 434). With a de minimi
burden on a plaintiff's constitional rights, a defendant neel@monstratenly that its
election regulations are “rationally redd to a legitimate state interestLibertarian
Party of Wash.31 F.3d at 763 (citations omitted).

Plaintiffs argue that H.B. 2608 viotst Supreme Court @cedent by requiring
AZLP candidates to obtainggiatures or write-in votes from meothan five percent of the
party’s registered voters. Williams v. Rhodes393 U.S. 23 (1968), the Supreme Col
addressed a series of election laws in Qhat required members of new political partig
who wished to appear on the presidentidlobdo not only obtainpetitions signed by

fifteen percent of the number of voters in the last gubernatorial election, but al
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satisfy other procedural hurdlesd. at 24-25. The Court fodnthat Ohio’s “restrictive

provisions [made] it virtually impossible fany party to qualify orthe ballot except the

Republican and Democratic Partieg. at 25, and held that the scheme violated the

Equal Protection Clause tife Fourteenth Amendmend, at 34.

In Jenness v. Fortsprd03 U.S. 431 (1971), thBupreme Court addressed
Georgia law that permitted arwdidate who failed tavin his party’s primary election to
have his name printed on the general eledbialiot if he obtainedignatures from five
percent of the registered votensthe last general electiorid. at 432. The Court found
that the five percent requiremie although higher than mosther states, was “balance
by the fact that Georgia §id] imposed no arbitrary regtions whatever upon the
eligibility of any registered \er to sign as many nominagj petitions as heishes.” Id.
at 442. The Court upheld tiige percent requirementd.

In Storer v. Brown 415 U.S. 724 (1974), the Supreme Court examine(
California law that required dependent candidates who wishiecappear on the generg
election ballot to obtain signatures of betwdiwe and six percent of the entire vote c3
in the preceding general etem in the area where tleandidate seeks officdd. at 726-
27. The candidate’s petition could not, lew&r, be signed by votemwho had voted in
the preceding primary electiond. at 739. Because the poaf qualified signers was
reduced by excluding primary election voterswhich could effectively increase thg
burden on candidates above fipercent — the Supreme Court remanded the cas
determine the precise extent of the burdiehat 740, 746.

Many view these cases as setting an ufipgt of five percent on voter support
states may demand for access to the ballBtaintiffs note that many courts hav
invalidated state laws requiring a highgercentage. Doc. 18 at 11-12 (citihge v.
Keith, 463 F.3d 763 (7th Cir. 2006) (10%)pie v. N.C. State Bd. of Election&2 F.
Supp. 119 (E.D.N.C. 1991) (10%preaves v. State Bd. of Elections of N.8D8 F.
Supp. 78 (E.D.N.C1980) (10%)jendall v. Jernigan424 F. Supp. 951 (E.D. Ark. 1977
(10%); Am. Party of Ark. v. Jernigad?24 F. Supp. 943 (B. Ark. 1977) (7%)Lendall v.
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Bryant 387 F. Supp. 397 (E.DArk. 1975) (15%)Socialist Labor Party v. Rhode318
F. Supp. 1262 (S.0Dhio 1970) (7%)).

Plaintiffs claim that H.B2608 imposes a more severe burden on AZLP candid
than these cases allow. AXZLP write-in candidate fotegislative district 18 must
obtain votes equal to 30.53% of the registek@tlP members in that district. Doc. 18 3
12. Plaintiffs calculate thisercentage by determining ttatal number of votes requirec
by the statute (0.50% of “qualified signersidd dividing it by the number of registere
AZLP members who can vote the district 18 closed priany. Because the number @
AZLP members in the distrigs considerably smaller thahe pool of qualified signers
under the statute, the resulting percentagaush higher than agars in the statute
30.53% vs. 0.50%. Plaintiffshow that other AZLP wte-in candidates must obtair
votes of “more than 20 perdeaf the eligible Libertariarvoters” to access the genera
election ballot.Id.

When measured as a periage of qualified signers as defined in A.R.S. §1
321(F), the required number of signatures50% — is well within tle five percent outer

limit approved by the Supreme CourtJenness When measured as a percentage

eligible voters in the closedrimary, the require numbef signatures is much higher

than five percent. The question, thenwisether Plaintiffs’ math is right. Should th¢
relevant percentage be calculated usirggribmber of “qualifiedsigners” prescribed by
the statute or the number of AZLP members who can vote in the closed prin
Williams JennessandStorerall concerned signature regements to qualify for genera
elections. They did not concern votesguired in a closed primary.

The Secretary relies on a Ninth Circadse that did address a closed prima
Lightfoot v. Ey 964 F.2d 865, 866 {® Cir. 1992). The Califrnia law at issue in
Lightfoot provided that write-in candidates couiglialify for the general election by
receiving votes in their primariequal in number to 1 perceof all votes cast for the
office at the last preceding general electiond. at 866 (quotation marks and citatio

omitted). Even thougthe California Libertarian Party demstrated that this percentag
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was impossible for Libertarian candidates to nie¢tie party’s closed primary, the Nintl

—

Circuit upheld the law:

[T]he small number of vote eligible to vote irthe Libertarian primary is
not an impediment created by the Sw@it€alifornia. The Libertarian Party
could broaden the number of voterstthparticipate in its primary by
opening its currently closed primatp non-Libertarians, and the State
could not prevent it from doing so. #s the Party contends, it is unwilling
to open its primary, it may broadeits voter base by increasing its
membership. If it is undd to do so because its ssage is not attractive to
a large number of voters, that is nog tfault of the State. We conclude
that, as a general mattehe burden section 66@i) places on the Party’s
access to the ballot for the cand&laf its choice is slight.

Id. at 870 (internal citation omitted).
The Court doubts thdtightfoot should control this caseLightfoot expressly

noted that California law incledl an alternative path thptovided “easy access to th

D

primary ballot” — a minor party candidateutd simply gather 4@o 65 signaturesld. at
870, 872. No comparable “easy acces$€rahtive is availableinder H.B. 2608. In
addition, the Supreme Cowt'subsequentecision inCalifornia Democratic Party v.
Jones 530 U.S. 567 (2000), casts doubt o tNinth Circuit's suggestion that the

1”4

Libertarians could solve their problem simfly opening their primary to other parties.
Jonesholds that forcing a partyo open its primary andesk support from non-party
voters violates the party’s First Amendment associational rights.

Even if Lightfoot is distinguishable, however, éhCourt cannot conclude that
Plaintiffs have shown they ailikely to succeed on the misti The Court reaches thig
conclusion for three reasons.

First, the Court is not ygtersuaded that Plaintiffs’ mathcalculating the relevant
percentage by using the total number ofL®members who can vote in the primaty
rather than the numberf qualified signers under H.R608 — is correct. On one hand,
Plaintiffs’ math does seem to rcelate with a broad view ddVilliams JennessStorer,

and their progeny. The signatwed write-in requirementsethresholds that candidates

must clear to appean the general election ballot, as were the signature requirements ir
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those cases, and the Secretary does not digpat write-in candidates must secure

percent to 30 percenf the possible votes ithe AZLP primary.

On the other hand, many cases recogniat gtates legitimately may require that

candidates show a reasonable modicum of support before being placed on the (
ballot. As the Supreme Court explained@nness

There is surely an important stateeirest in requirig some preliminary

showing of a significant modicum of goiort before printig the name of a
political organization’s candidate on thallot — the interest, if no other, in
avoiding confusion, deception, arellen frustration ofthe democratic

process at the general election.

403 U.S. at 442. Subsequecases confirm that sést may demand a reasonable

modicum of support.See Am. Party of Tex. v. Whi&l5 U.S. 767782 n.14 (1974);
Munro v. Socialist Workers Partg79 U.S. 189194 (1986)Libertarian Party of Wash.
31 F.3d at 765;ightfoot 964 F.2d at 871.

If a state decides that a reasonable ©owdi of support must be shown to acce
its general election ballot, and a small pacthooses to hold a closed primary electic
before the general election, how can the @ibed level of support be shown other thg
by the method Arizona has chosen? For example, if a &gtslature decides tha
candidates should have support of one percktite general voter base before appeari
on a general election ballot, how does the statmmplish that objective if the relevar
party opts for a closed primary? If the stegquires the modicum of support to be sho
by signatures before the primary or by write-in votes cast during the primary (
possibly the only places it could be shown betbeegeneral election), and if the party
small, then the required level of suppokely will be a much larger percentage (¢
potential primary voters than opercent and will raise the vecpncerns Plaintiffs asser
here. Stated differently, the well-recogmzability of states to require a reasonab
modicum of support to appear on a generatt@n ballot seems to be at odds with tt

process of choosing candidatdsough closed, small-party ipraries, at least if the

percentages froldennessand related cases are deemddvant. The parties have nat
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addressed this dilemma, and the Court is rehidib conclude that states cannot demg

a reasonable modicum of suppsirnply because a party has opted for a closed primat

Second, Plaintiffs ask the Court to treat flemnesdive percent requirement as$

controlling, and yet the Supren@®urt has made clear thattle is “no litmus-paper test’
for separating valid fronmvalid restrictions.See Storer415 U.S. at 730. A court mus
instead examine the entire soke regulating ballot accessWilliams 393 U.S. at 34.
The parties devote little attention to iZwna’s overall election scheme in the
preliminary injunction briefing.

Third, a key question is whether a “reaably diligent” minomparty candidate can
be expected to satisfy the ballot requiremehibertarian Party of Wash31 F.3d at 762
(citing Storer, 415 U.S. at 742)see also White415 U.S. at 787 (“Hard work ang
sacrifice by dedicated volunteers are the Idied of any political aganization.”). The
Court must have sufficient factual infortitm to evaluate thefiect of an election
scheme, and Plaintiffs bear the burden of proving that the State’s regulation ser
restricts their candidates’ access to the bal®torer 415 U.S. at 738-39:ibertarian
Party of Wash.31 F.3d at 762.

Plaintiffs have presented evidencattiiewer AZLP candidas qualified for the

primary this year through the signature-cdil@t process, Doc. 18 at 22-23, 1 6-10, 4

this motion concerns write-in candidates, cahdidates who qualify through signatures.

Other than H.B. 2608’'s higher numericaljug@ements, Plaintiffs have presented 1
evidence that would allow the Court to assiesseverity of théurden AZLP write-in

candidates face in garnering egbwotes to appean the general election ballot. Fg
example, Plaintiffs have not presented awydence of AZLP voteturnout in primary

elections, the effect of uncontested electionsAZLP write-in candlates (Plaintiffs note
that most of their elections are uncontestedwhether AZLP candidates can meet writ
in vote requirements through reasble diligence and hard worlSee Libertarian Party
of Wash, 31 F.3d at 762 (citin§torer, 415 U.S. at 742). Onithscant record, the Cour
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cannot conclude that AZLP write-in candies are likely to face a severe burden.

Plaintiffs argued in their reply brieind at oral argument that H.B. 2608 has|a
discriminatory effect on the A2’ and is therefore subject to strict scrutiny. Plaintifis
motion does include ghword “unequal’ in three argumieheadings, but it contains no
discrimination or equal protectiargument. Doc. 18 at 8, 15. Because Plaintiffs did pot
base their motion on H.B. @8’s allegedly discriminatory effect, the Secretary had [no
opportunity to respontb such arguments and the Cowitl not accept them now. In
addition, H.B. 2608 is facially neutraknd Plaintiffs make no attempt to show
discriminatory intent. Cf. Washington v. Davisi26 U.S. 229, 24@1 (1976) (holding
that a law is not discriminatory bassalely on disproportionate impact).

For all of these reasons, the Court codekithat Plaintiffs have failed to show

that they are likely to succeed on the merithie Court must evaluate Plaintiffs’ merit

UJ

arguments in the context afmore complete factual recoand more focused briefirfg.
B. Balance of Hardships.
Plaintiffs have shown sonmerdship — H.B. 2608 hascreased the raw number of
signatures or write-in votes require8eeDoc. 1 at 36-37, { 2-3; 38, 11 9-10; 40, 1Y 2}3;
50, 11 10-11; 53-53, 11 3, 6. Plaintiffs atsxe that only one AZLRandidate was abl€

? Plaintiffs have submitted a number déclarations, but theﬁ/ all concern the
burden placed on candidates who seekjualify for the primary ballot by collecting
signatures; they do not addsethe burden faced by write-@andidates in Securing th
required number of votes. In the past, AZt&hdidates have successfully utilized the
write-in process to gain access to the 8enera_| election b8keDoc. 1 at 36-37, 1 3; 40

1 2; 52, 1 3see alsdoc. 10 at 24, 1 10Plaintiffs state that they have recruited at legst
120[)eople to run in the upcoming rlmagyvmie-m candidates (Doc. 18 at 21-22, 1 4),
and that they intentb recruit morelé). at 22, 1 5).

® Plaintiffs have raised serious quest regarding the constitutionality of H.H.
2608. In Storer the Supreme Court consideredhether a state law prohibitin
independent candidates from coIIectlra?natures from voters who had already
participated in a party’s primary placdoo great a burden on the candidates [y
decreasing “the available pool of poseltﬂ;rlgners” and, potentially, increasing the
percentage of signers a candidate had toterdi$5 U.S. at 7398 The Supreme Cour
reiterated this practical approach White 415 U.S. at 789, when it examined |a
restriction’s effect on “the pool of eligibleigners.” For AZLP write-in candidates, th
“available pool” of voters in the closed prmy is limited to AZLPmembers. And when
that limited pool is used as the denoator, H.B. 2608 requires AZLP write-in]
candidates to receive votes of betweenabhtl 30 percent of members in the
relevant jurisdiction.
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to collect enough signatures gain access to the primaryeetion ballot. But as noted
above, this motion focuses on write-in cantida and Plaintiffs have not presentq
evidence to show thauch candidates will face a gaular hardship in accessing th
general election ballot.

In addition, the Secretary notes thaaiRtiffs’ requested relief would “alter the
path of the primary election midstream.” D@6. at 15. The Secretary contends th

Plaintiffs’ delay has prejudiced candidatesowgathered signatures compliance with

H.B. 2608, write-in candidatesho made decisions in reliamon H.B. 2608, and voters

in the general election who may be misledwtithe degree of support AZLP candidat
have shown to earn their spmt the general election ballotd.

Considering Plaintiffs’ relative lack gdroof with respect to write-in candidate
and the Secretary’'s argumentise Court finds that Plaintiffs have not shown that t
balance of equities tips sharply their favor. Plaintiffs therefore have not made t
showing needed to ohitea preliminary injunction on thbasis of serious questions.

C. Irreparable Harm.

Plaintiffs argue that they will sufferreparable harm throbigviolation of their
First and Fourteenth Amendmaghts, but Plaintiffs haveot shown they are likely to
succeed in establishing suclohations. Plaintiffs clairno other kind ofirreparable
harm.

D. Public I nterest.

“The public interest inquiry primarilydgiresses impact on non-parties rather th
parties. . . . Courts congidng requests for preliminaryjunctions have consistently
recognized the significant public interdst upholding First Amendment principles.
Sammartano v. First Judicial DisCt., In & For Cty. of Carson City303 F.3d 959, 974
(9th Cir. 2002) (citations omitted). Becauseaiftiffs have not established that the
constitutional challenge is likely to succeed the merits, they ka not shown that

preliminary injunctive relief woul be in the public interest.
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IT 1SORDERED that Plaintiffs’ motion for a preliminary injunction (Doc. 18) i
denied.
Dated this 20th day of July, 2016.

Nalb Gttt

David G. Campbell
United States District Judge
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