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Party et al v. Reagan Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Arizona Libertarian Party, et al., No. CV-16-01019-PHX-DGC
Plaintiffs, ORDER
V.

Michele Reagan,

Defendanh

Plaintiffs Arizona Libertarian Party A&ZLP”) and Michael Kielsky, the party’s

chairman and a candidate for public offieghallenge the constitutionality of A.R.S.

88 16-321 and 16-322 as amende@0d5 by H.B. 2608 Doc. 42. Plaintiffs have filed g
motion for summary judgment. Doc. 63Defendant Michele Reagan, the Arizon
Secretary of State (“the Secretary”), hdsdia cross-motion for summary judgmen
Doc. 69. The motions are fullyriefed (Docs. 63, 69, 7¥3), and the Court heard ora
argument on June 28, 2017. For the reasoaisfollow, the Courtill deny Plaintiffs’
motion and grant the Secretary’s motion.

l. Background.

Arizona law provides that a party difias for continued representation on th
general ballot if its registered members compuse at least two-thirds of one percent
total registered voters. A.R.S. 8§ 16-80A. party that does not meet this requireme
may qualify to appear on the ballot bjinig a petition signed by number of qualified

voters equal to or greater than one and tbire- percent of theotal votes cast for
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governor in the immediatelpreceding general election. A.R.S. § 16-801(A). It
undisputed that AZLP qualifies for contied representation on the general electi
ballot. Doc. 64 at 2, 1 4; Doc. 70 at 2, ¥ 4.

When a candidate from a continued-reprgation party wishet® have her name
appear on the general election ballot, shetnfiollow one of two paths. The candidat

may, on a specified date before her parfytimary election,ile a nomination petition

that includes a specified number of signaguft®om voters in the relevant jurisdiction.

SeeA.R.S. 88 16-322(A), 16-314(A). The caddte must then win the primary by
receiving more votes than arther candidate from her part A.R.S. 8 16-645(A).

Alternatively, she may qualiffor the general election as a write-in candidate. A.R.

8§ 16-312(A). This path also requiresetliling of a nominatia petition before the
primary election, but the petitiameed not be suppied by voter signatures. Instead, t
candidate must win the primary electi@nd receive a number of write-in vote
“equivalent to at least the same numbe signatures required by 8§ 16-322 fq
nominating petitions for the saroffice.” A.R.S. 8§ 16-645(E).

H.B. 2608 became effective on July 3180 Doc. 12 at 3. Among other change
it altered the pool of persons from which calades affiliated with a political party car
collect signatures for nomination petitiondJnder the old system, a candidate coJ

collect signatures only from people who wegralified to vote in the candidate’s primar

election. See2015 Ariz. Sess. Laws Ch. 293, 88 2F8B. 2608). Thus, if a candidate’s

party chose to hold an ep primary, the candidateould collect signatures from
registered party members, registeredlependents, and unaffiliated voters. |If
candidate’s party opted for a closed primahg candidate could collect signatures on
from registered members of her party.

H.B. 2608 redefined the pool of eligiblegners — referred to in the bill a

“qualified signers” — to include (1) regesed members of the candidate’s part

! Parties may also qualify for continuecpresentation if its members cast 5% |
the total votes for ﬁ(\;overnor or presidehtelectors in the last general electiof
A.R.S. § 16-804(A). AZLP doamot qualify using this method.
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(2) registered members of a political partgttis not entitled to continued representatig
on the ballot under A.R.S. 8§ 16-804, and (3ev®twho are registered as independent
having no party preferencéA.R.S. 8§ 16-321(F). This reflieed pool applies whether g
candidate’s party holds an open or a closed primary.

This pool of “qualified signers” is largéinan the pool available before H.B. 260
for candidates whose partibsld closed primare Although H.B.2608 lowered the
prescribed percentage of the pool fromickhcandidates must obtain signatures,
actually increased the numbef signatures closed-primary candidates must obtain
increasing the pool of signers againgtich the percentage is measuresee2015 Ariz.
Sess. Laws Ch. 293, § 3 (H.B. 2608).

The increase is significant for AZLP cadates. For example, an AZLP candida
competing in legislative distt 11 in 2012 neegtl to collect 25 gnatures to access th
primary ballot, or 25 write-in votes to accdbg general election ballot. Doc. 1 at 3
12. In 2016, the new law required an L&Z candidate in district 11 to obtain 22
signatures or write-in votes, a number whigpresents 26.12% of registered AZL
members in the districtld. at 38, 19. AZLP candidateseeking other Arizona offices
face similar increases in bataw numbers and perdages of registered AZLP members
Id. at 36-37, 1 3; 38, 1 10 (congressional disttiaticreased from 60 to 636 signatures
write-in votes, or 25.75% of A2 members in the district)gl. at 40, 1 2-3 (Arizona
Corporation Commission increased from 13031023 signatures or write-in votes, g
11.9% of AZLP members state-widegl. at 50, 1 10-11 (Maropa County Attorney
increased from 88 to 1,881 signatures or wiritgotes, or 11.18% of AZLP members i
Maricopa County).

Plaintiffs filed a motion for a prelimingrinjunction, asking the Court to enjoir
application of A.R.S. 88 1623 and 16-322 to write-in candiga in the 2016 election
They asked the Court to order the Secretarplace write-in candidates on the genef
election ballot if they win the AZLP primyarand receive the number of write-in vote

required before the passagethB. 2608. Doc. 18 at 5The Court denied the motion
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finding that Plaintiffs had not demonstdt a likelihood of success on the merits.

Doc. 34. The Court considered onlyetleonstitutionality of the write-in method for

achieving ballot access, and didt consider the petition signatures method. On {
summary judgment motion, the Court conssd&rizona’s procedures for candidate ball
access as a whole.

Il. Legal Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the record
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the ligimost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as
matter of law.” Fed. R. CiW2. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s cassnd on which that party wilbear the burden of proof a
trial.” Celotex 477 U.S. at 322.

[ll.  Motion to Strike.

The Secretary filed a motion to strike teem portions of Rintiffs’ motion for
summary judgment and related statement ofsfacontending that Plaintiffs failed tq
disclose witnesses whose declarations gatenitted with the motion. Additionally, the
Secretary argues that Plaintifidy on impermissible hearsay.

A. UndisclosedDeclarants.

Federal Rule of Civil Pradure 26 requires parties tesdiose “the name and, if
known, the address and telephone numbezach individual likely to have discoverabl
information — along with the subjects of thiatormation — that ta disclosing party may

use to support its claims or defenses, unllessise would be solefpr impeachment].]”

% The Court denied the motion to strigad ordered the Secretary to address
permissibility of Plaintiffs’ evidence in hesummary judgment briefing. Doc. 68. Th

Secretary renewed the motion in her crossiondor summary judgment. Doc. 69 at 24.
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Fed. R. Civ. P. 26(a)(1)(A)(i). If a partmakes an inadequate disclosure, it mt
supplement or correct the disclosure in eetyyimanner. Fed. R. CiP. 26(e)(1)(A). Ifa
party fails to provide information required Rule 26(a) or (e), “the party is not allowe

to use that information or wiéiss to supply evidee on a motion, at a hearing, or at

trial, unless the failure was substantially tjisd or is harmless.” Fed. R. Civ. P,

37(c)(1).

ISt

Plaintiffs’ motion for summay judgment relies on declarations from six persons

that the Secretary contendsremever disclosed under Ri@é(a). Doc. 66 at 9; Doc. 71
at 4. Plaintiffs do not contdrthat they disclosed these individuals under Rule 26(a),
argue that they were disclosed difernative means. Doc. 714t First, Plaintiffs argue
that the Secretary identified hrer own initial disclosures éhfollowing persons as likely
to have discoverable information: “Any indilial that gathered signatures to run as
Libertarian candidate in the 2016 electiorley’ and “Any individual running as a write-
in candidate in the Libertarian ®ain the 2016 election cycle.1d. The six declarants
fall within these descriptions. On MarchZ017, Plaintiffs responded to the Secretary
Interrogatory No. 1 by statg that they would provide a list of candidates who h
advised AZLP of their intention to runld. Plaintiffs provided this list on March 9
including contact information for the candidatds. On March 17, 2017, the deadlin
for completion of fact discovery, the Setary asked Plaintiffs whether they h3g
produced the list of candidates, and Plaintfisfirmed that they lthand resent a direct
link to the list® 1d. While Plaintiffs contend that thisourse of eventshows that the
Secretary knew of the individuals who subndtigeclarations in support of Plaintiffs
motion for summary judgenmt, it is insufficient to de&sfy Rule 26(a) disclosure

requirements for several reasons.

Rule 26(a) requires a party to identifgdth individual” it “may use to support it$

claims or defenses.” FeR. Civ. P. 26(a)(1)(A)(i)see also Ollier v. Sweetwater Unio

* The deadline for completing fact discoyavas extended to March 17, 2017 i
an order dated January 13, 2017. Doc.ab&. All deposibns were required to
commence at least fiwgorking days before the deadlinkl.
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High Sch. Dist.768 F.3d 843, 85(9th Cir. 2014)Robert Kubicek Architects & Assocs,
Inc. v. BosleyNo. CV-11-01945-PHX-JAT, 2013 WR98222, at *1 (D. Ariz. Mar. 13,
2013). The disclosurmust include the name of thedividual, the individual's addresg

and phone number, and the subject of thfermation in the individual’s possession.

Fed. R. Civ. P. 26(a)(1)(A)(i). The obvious purpose of the rule is to enable the opposin

party to prepare to dewlith the individual's eidence in the caseSee Ollier 768 F.3d at
862-63 (“After disclosures of withesses amnade, a party can conduct discovery of what
those witnesses would say on relevant isswbgh in turn informghe party’s judgment
about which witnesses it may wantcall at trial, either toantrovert testimony or to put
it in context.”).

Plaintiffs argue thabecause the Secretary identifeebroad class of individuals ag
having relevant informationi{bse who attempted to run foffice as AZLP candidates in
2016), and requested that Ptdfs identify those individualsRule 26(a) was satisfied
But the purpose of Rule 26(ajistial disclosure requirement it merely to apprise the
opposing party of the existence of individualgh relevant information, it is to tell the
opposing party which individuglthe disclosing party “may @40 support its claims of
defenses.” Fed. R. Civ. P6(a)(1)(A)(i). The fact that party has identified individuals

as having relevant information does nothing to inform that party of whether the opppsin

party may use the individuals as witnesses in the case.

The list Plaintiffs provided includedd¢mames of 27 people, their phone numbers
and email addresses. Doc. &t 23-26. Plaintiffs did naisclose the nature of any
relevant information these indduals might have, or wheth@taintiffs were considering
using them as witnesses in this case. ¥keretary received the list, apparently with
other discovery documents, less than two wsdedfore the discovery deadline and with
only a few days to schedule depositions.

Because the Secretary was not told ®laintiffs may use the six declarants fo
support their claims, and thecarants were not identified until it was too late to depgse

them, the Court concludes that Plaintiffdefd to satisfy their initial or supplementary
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disclosure obligations aier Rule 26(a) and (eee L-3 Commc’ns Corp. v. Jaxon Eng[g

& Maint., Inc, 125 F. Supp. 3d 11551169 (D. Colo 2015) (“a party’s collateral

disclosure of information . . . msti[be] in such a form and of such specificity as to be the

functional equivalent o& supplemental discovery response; merely pointing to places in

the discovery where the information wasntened in passing is not sufficient”3ge
also Wallace v. U.S.A.A. Life Gen. Agency, Ir862 F. Supp. 2d062, 1067 (D. Nev.
2012) (finding a party’s identification of andividual in response tthe opposing party’s
interrogatories insufficient teatisfy the disclosure requirenis of Rule 26(a) because,
among other reasons, the party did noénitfy the individual as someone with
information that the party mayse in establishing its case).

Plaintiffs also argue that the Secretary misstates the dytysed by Rule 26(a)

when she contends that Plaintiffs wemequired to identify which “candidates th

D

=+

Plaintiffs intended to call as witnesses.” D@t.at 6 (quoting Doc. 66 at 7). As Plaintif
notes, a party must identify trial witnessesyatfilirty days before trial unless otherwisge
ordered by the court. Fed. Riv. P. 26(a)(3)(B). But thiss an additional disclosurg

requirement. It does not affect the partg&parate obligation tmlentify in its initial

disclosures all individuals with relevant imfoation whom the party “may use to suppqrt

its claims or defenses.” Fed. Civ. P. 26(a)(1)(A)(i). Ashe commentary to the Federa

113

Rules makes clear, “[u]se’ includes any usa atetrial conference, to support a motion

or at trial.” Steven S. Gensler, Federald®wf Civil Procedure, Rules and Commentalry

Rule 26 (Feb. 2017).

To avoid preclusion, Plaiffs have the burden of shamg that their failure to
disclose the six declarants svaubstantially justified or haless. Fed. R. Civ. P.
37(c)(1);R & R Sails, Inc. v. In Co. of Pennsylvani®73 F.3d 12401246 (9th Cir.
2012) Plaintiffs provide no explanation for thdailure to include theleclarants in their

initial or supplemental Rule 28) disclosures, and thereéohave not shown that it was

J7

substantially justified. Because Plaintiffsiléae to disclose thsix declarants impeded

the ability of the Secretary to depose thoselatants and obtain additional evidence o
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counter their declarations, the Coadncludes that it was not harmlesSee Ollier 768
F.3d at 863. The Court accordinglyjiivgrant the Secretary’s motion to strike.

B. Hearsay.

The Secretary also asks the Court tkstevidence provided by Plaintiff Kielsky
regarding the efforts of another individual abtain ballot accesgontending that this
evidence is inadmissible heay. Doc. 66 at 10. &htiffs' motion for summary
judgment cites to Kielsky’s third declaratidor the proposition that “only one candidat
qualified to appear on AZLP’s ipnary ballot in 2016, and hdid so only by working on
his petition drive full-time for approximatel§0 days.” Doc. 63 at2 (citing Doc. 18 at
22, Third Kielsky Dec., T 6).These statements were madgh respect to candidatg
Gregory Kelly. Id. The Secretary contends that tay way Kielsky could know that

Kelly worked full-time for a spea number of days ig he was told tfs information, as

it is impossible for him to hee this information througlpersonal observation of the

candidate. Doc. 66 at 10.

Plaintiffs do not argue that Kielsky’'s statent is offered for something other thg
the truth of the matter asserted, or thaglgky acquired this infonation from first-hand
observation. Plaintiffs assert that he ot this information through contemporaneo
reports “submitted directly to Plaintiff Kidg in his capacity a€hair of AZLP, which
have been submittedtom the record.” Id. They argue that leisky “is competent to

testify to all matters relating to” his positias Chair of AZLP. Doc. 71 at 7 n.2.

* Rule 37(c)(1) sanctions are generallynuatory if a party violates its duty td
disclose or supplement. The Ninth Circhés held, however, that when application
Rule 37(c)(1) sanctions will “amount[] to disssal of a claim, the district court [i]g
required to consider whethére claimed nonconlipgnce involved willfulness, fault, or
bad faith.” R & R Sails 673 F.3d at 1247. The Court'scixsion of the six declarations
does not amount to dismissal of Plaintiffs’ akai As the Court explains below, the gra
of the Secretary’s motion for summary judgmennot based on the absence of thg
witnesses, and their presence vebnibt result in a different outcome.
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Competency is not the ques. The Secretary’s objgon is based on hearsay
and Plaintiffs provide no Iseés for finding that Kielsky’'s statements regarding M
Kelly’s signature-collection efforts are notdrsay or fall within a hearsay exceptiof
Plaintiffs assert that the recbupon which Kielsky relied lsabeen placeth the record,
and cite to the Second Dadhtion of Michael Kielskyid.), but the second declaratiol
merely attaches an email moMr. Kelly stating that hdvas devoted 45 days (not 7
days) to “getting on the ballot” (Doc. 10 26). Nothing about the email suggests
solution to the hearsay problem. It cleadyan out-of-court statnent offered for the
truth of the matter asserted, and Plaintifisntify no rule that would permit its admissio
at trial or in support otheir summary judgment motion.

The Secretary also asks the Court to stailstatement first contained in Plaintiffs
reply brief. Doc. 73 at 6.Plaintiffs quote a letter frona supporter sent to Kielsky
stating that the supporter “couldn’t intereayyandependents (othénan family) to sign”
his nomination petitions. Doc. &t 18 (quoting Doc. 10 at 28 This too is hearsay, anc
Plaintiffs have identified nbasis on which it is admissible.

IV.  Constitutional Analysis.

Plaintiffs argue that A.R.S. 88 16-321dab6-322 violate the First and Fourteen
Amendments. Doc. 42. Specifically, Plaifs contend that the provisions place &
impermissible burden on themmder the Supreme Court’s ballot access jurisprudence
in violation of their rights to freedom alpeech, petition, assembly, and association
political purposes. Doc. 42 at 22, 1 59 (Count I); Doc. 63 dt Plaintiffs also argue
that the provisions violate their rights t@é&dom of association and equal protection
the laws. Doc. 42 at 22-25 (Coutitsind V); Doc. 63 at 4, 13-1%.

> The email from Mr. Kelly is address ®ZLP (Doc. 10 at 26), but Plaintiffs

provide no evidence or arguntehat the email would be adssible as a business recornd

of AZLP under Rule 803(6).

® In Count IlI, Plaintiffs allege a separate violation of their right to form a politi
party under the First and Fourteenth Amendisieloc. 42 at 22-23. While they prese
a separate argument section concerning thig m their briefing (Doc. 71 at 19-20), the
do not identify a separate testhie applied in determining this right has been violated
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“States have a major role to play structuring and monitoring the electio
process,” but this powes not without limits. California DemocraticParty v. Jones530
U.S. 567, 572 (2000). “Resttions upon the access of Ipicgal parties to the ballot
impinge upon the rights of individuals tssaciate for political purposes, as well as t
rights of qualified voters to cast their est effectively, and nyanot survive scrutiny
under the First and Fasenth Amendments."Munro v. Socialist Workers Party79
U.S. 189, 193 (1986). “Aourt considering a challenge to a state election law n
weigh the character and magnitude of the résgdanjury to the rights protected by th
First and Fourteenth Amendments that thentiff seeks to vindicate against the preci
interests put forward by the State as justiions for the burden imposed by its ruls
taking into consideration thextent to which those interastake it necessary to burde
the plaintiff's rights.” Burdick v. Takushi504 U.S. 428, 434 (1992) (quotation marl
and citation omitted)accord.Nader v. Brewer531 F.3d 1028, 103@th Cir. 2008).

Thus, the validity of a state election lasvdetermined by applying a “balancin
and means-ends fit analysisPub. Integrity All., Inc. v. City of Tucsp836 F.3d 1019,
1024 (9th Cir. 2016).If the First and Fourteenth Amendment rights “are subjectec
‘severe’ restrictions, the regulation must bariowly drawn to advance a state interest
compelling importance.” Buwhen a state election va provision imposes only

‘reasonable, nondiscriminatory restrictibngpon the First and Fourteenth Amendme

rights of voters, ‘the State’s important regialry interests are generally sufficient to

justify’ the restrictions.” Burdick 504 U.S. at 434 (quotingorman v. Reedb02 U.S.

279, 289 (1992)). There is no litmus-papest fer separating valid and invalid electio
restrictions. Courts must make hard judgtadrased on the facts and circumstances
each case.Storer v. Brown415 U.S. 724, 73Q1974). In this cas the Court must

balance Arizona’s interest in ensuring a modicum of support for general ele

Courts have identified thé-irst and Fourteenth Amendmt rights of voters and
candidates implicated by ballot access restms, and tend to analyze them togeth
using one testSee Anderson v. Celebrez460 U.S. 780, 786 & i.(1983). As a result,
the Court will consider Count Il together wi@ount I, applying the test outlined below,
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candidates against the burden imposed @mn#fifs’ First and Fourteenth Amendmen
rights by A.R.S. 88 16-321 and 16-322.

A. The Burden on Plaintiffs.

1. Relevant Supreme Court Cases.

The Supreme Court has @everal occasions addredsine constitutionality of
state limitations on the ability of camidites to appear on the ballot. \Williams v.
Rhodes 393 U.S. 23 (1968), the preme Court addressed a series of election laws
Ohio that required members of new polficparties who wished to appear on th

presidential ballot to submit petitis signed by 15% of the miber of voters in the last

gubernatorial election and to s&i®ther procedural hurdledd. at 24-25. The Supreme

Court found that Ohio’s “redgctive provisions [made] iwirtually impossible for any
party to qualify on the ballot except tRepublican and Democratic Partiegl. (at 25),
and held that the Ohio lawgolated the Equal Proteon Clause of the Fourteent
Amendmentigd. at 34).

In Jenness v. Fortsprd03 U.S. 431 (1971), th8upreme Court addressed
Georgia law that permitted arwdidate who failed to entar win his party’s primary
election to have his name placen the general election bdlld he obtained signatures
from 5% of the votersligible to vote in the lat general electionld. at 432. The Court
found that the 5% requiremeralthough higher than mostates, was “balanced by th
fact that Georgia [had] imposed no arbitraegtrictions whatevempon the eligibility of
any registered voter to sign as marmgminating petitions as he wishedd. at 442. The
Court upheld the 5% requiremen.

In Storer, the Supreme Court examined a California law that required indepen
candidates who wished to appear on the geredection ballot taobtain signatures of
between 5% and 6% of thetea vote cast in the precedjrgeneral election in the are
where the candidate sought office. 415 WS726-27. The candidate’s petition cou
not, however, be signed by voters who katkd in the preceding primary electiod. (@t

739), and all signatures had to be obtaidedng a 24-day period following the primary
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(id. at 727). Because the pool of quatifisigners was reducday excluding primary
election voters — a reduction which would hdke effect of requiring a candidate t
obtain signatures from more than 5% or 6%haf available signers — the Supreme Co
remanded the case to determine the precise extent of the biaddan740, 746.

In American Party of Texas v. Whit¢l15 U.S. 767 (1974), the Supreme Col
considered a series of Texas laws thatjoled four methods for placing candidates (
the general election ballotld. at 772. Of particularelevance here, minor politica
parties were allowed to nominatendadates through p& conventions.Id. at 777. But
to have these nominees appear on the rgermllot, the parties were required t
demonstrate support in the form of conventparticipants numberingt least 1% of the
total votes cast for governor at the last general electidn. If the required number of
individuals did not participatin the nominating conventiothe party could secure its
candidate’s position on the general ballot by circulating petitions for signatlireThe
party was required to obtain sejnres from persons equaling 1% of the total votes in
last gubernatorial election, but a voter whal ladready participated in any other party
primary election or nominating process waligible to participate in a seconc
nominating convention or sign a petitiond. at 778. Additionall each signer had to
give a notarized oath that she had notipi@ated in any other party’s nominating g
gualification proceedingld. The Court upheld this schenfending, as a whole, that it
“afford[ed] minority political parties a reand essentially equalpportunity for ballot
gualification.” 1d. at 788.

In Munro v. Socialist Workers Partyl79 U.S. 189 (1986), the Supreme Col
addressed the validity of a Washingtorw lavhich required that a minority-party
candidate for an office receive at least 1% of all votes cast for that office in the S
blanket primary election before she wouldibeluded on the general election balldd.
at 190. Because Washingtoredsa blanket primary, regiseat voters could vote for any
candidate regardless of thendadate’s party affiliation.ld. at 192. The Court noted tha

“States may condition access to the geneaslaiction ballot by a minor-party of
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independent candidate upanshowing of a modicum adupport among the potential
voters for the office.” Id. at 194. Emphasizing that tleeis no “litmus-paper test” for
deciding when a ballot restriction violategst and Fourteenth Amendment rights, the
Court held that the Washington requirement was vatidat 195, 199.
2. The Burden Imposed by the Arizona Statutes.
Plaintiffs contend that no federal cbbas upheld a statute requiring support frgm
more than 5% of eligibleoters, and that A.R.S. 88 B21 and 16-322 require AZLRP
candidates to secure support from up to 30%ligfble voters in AZLP’s closed primary
Doc. 71 at 7. In making this argumentaiRtiffs compare the number of signatures pr
write-in votes required by the statutes to thenhar of voters eligibléo vote in AZLP’s
closed primary. Doc. 63 at 5. Using tlisnominator, Plaintiffassert that they arg
required to collect signatures or write-in voté$Hetween 11% and 30% of eligible votefs
for the primary.
The Court’'s previous order questiongdhether this was the correct math
whether the required number of petition signesupr write-in voteshould be divided by

the number of voters who can participateha AZLP closed primary or by the numbe

=

of qualified signers under the statute. D&¢.at 8-10. The two approaches produce very

different results. Dividing by the number @fialified signers results in the percentages

_ " The Ninth Circuit considered the constituttality of ballot accesgestrictions in
Lightfoot v. Ey 964 F.2d 865, 869 (9th Cir. 1992 amendeJuly 6, 1992).Lightfoot
considered a challenge to a California lawich provided that write-in candidates could
qualify for the general election ballot gé recearyivotes in the primary “equal in numbe
to 1 percent of all votes cast for the offiat the last preceding general electiold” at
866. As here, AZLmad chosen to hold closed primaryld. at 8/0. The Ninth Circuit
upheld the requirement, finding it “notgsificant that it was impossible for any
Libertarian write-in candidate to meettth% threshold in the 1988 primaryld. at 870.
It noted that “the small number of voters eligilto vote in the Libertarian primary is ncato
an impediment created by the State of Cafiff;]” and that the party could choose
open Its primary to non-party members or @&ge its membership teduce its burden.
Id. As the Court noted in its previous orderghtfoot is not controlling because thg
Ninth Circuit based its rul\lga deast in part on the factah California law included an
alternative path that pro “easy access tthe primary ballot” — a minor party
candidate could simply gathd0 to 65 signaturesld. at 870-72. While Arizona law
provides an alternate route of signaturéhgeng to appear on the primary ballot,
Arizona’s signature requirements are si tcliy higher than those imposed by the
California law. Thus, the Court must stilbresider the Arizona scheme as a whole |to
determine whether it providesasonable access to the ballot.

=
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identified in the statutes — between 0.25% a®0%. for most offices.Doc. 70 at 1, | 2;
Doc. 72-2 at 1, § 2. This well within the 5% limit uphld by the Supreme Court
Dividing by the number of AZLP registeraaters allowed to pécipate in the closed
primary produces the much lamgpercentages emphasizedRigintiffs — up to 30% for
some offices. Doc. 34 at 10.

Plaintiffs advance several argumentssupport of their math The Court will
address these arguments in the next sectidhi®forder, but first will look at the actual
numbers involved in this case.

Plaintiffs agreed during oral argumehat Arizona could, consistent wilenness
and other Supreme Court cases, require danel to obtain signatures from 5% of the
voters eligible to votén the last general election, prded it did not erect other obstaclgs
to their participation.See Jennes403 U.S. at 442. Durinthe 2016 general election|

there were 3,588,466 registered voters in ArizoBaeArizona Secretary of State, Vote

b

Registration & Historical Election Data https://www.azsos.gov/elections/vote

registration-historical-electiodata (last visited July 3,027). Thus, Arizona lawfully

could require an AZLP candidato obtain 179,42 signatures — 5% of the total number

of registered voters — to appear ondle@eral election ballot for a statewide office.
Instead, Arizona has adoptadwo-step process. RyAZLP hasqualified as a

party entitled to continuing peesentation on the generalection ballot by having a

(41

membership equal to at leastotthirds of one percent of akgistered voters in the Stat
(at least 23,684 members in 2016). A.R836-804(B). Second, asembers of such g
gualified party, AZLP candidates for genestdte offices must obtain petition signatures
or write-in votes equal to 0.25% of qualifistgners under the aute, which in 2016
amounted to 3,034. Doc. 42-2 at 3.

The contrast between what is coigionally permissible (179,423 petition
signatures) and what Arizona requires (partgmbership of less than one percent |of
registered voters and petition signatures oitean votes totaling 834) is striking.

Looking only at these numbers, and recogniziveg Plaintiffs make other arguments that

-14 -
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must be addressed below, it is difficult tmnclude that Arizona’s requirement is

unconstitutionally burdensome Statements in variousufreme Court cases seem {

confirm this initial impression. I8torer, the Court observed:

Standing alone, gathering 325,000 signes$ in 24 days would not appear
to be an impossible burden. Signaturethe rate of 13,542 per day would
be required, but 1,000 canvassers dqerform the task if each gathered
14 signers a day. On its face, thatste would not appear to require an
impractical undertaking for one who desite be a candidate for President.

415 U.S. at 740. IMmerican Party the Supreme Court notedat collecting 22,000

signatures in 55 days “does not appear teibeer impossible or impractical, and we af

unwilling to assume that the requirementpoees a substantiallygreater hardship on

minority party access to the ballot.” 415 U.S. at 783, 786.

Comparison to other Arizona partieand candidates is also informative.

Independent candidates may appear on theoAazgeneral election et only if they
obtain signatures from 3% of voters registered to vote in the relevant jurisdiction ang
are not affiliated with a party qualified feepresentation on theext general election
ballot. A.R.S. 8§ 16-341 (EJF). In 2016,this required 37,077 signatures to appear
the general election ballot for statewide odfi more than ten times the number requir
from AZLP candidates.SeeArizona Secretary of State, Y& Registration & Historical
Election Data, https://www .aas.gov/elections/voter-registian-historical-election-data
(last visited July 3, 2017) (perting 1,235,911 registered vogan Arizona in 2016 who
were not members of the Democratice@mn, AZLP, or Republican parties).
Candidates from the major partiessal have higher bdens than AZLP
candidates. Republican candidates fatestide office must secure 5,801 petitig
signatures or write-in votes to make the gehballot, and Democratic candidates mu
secure 5,352. Doc. 42-2 at 3; Doc. 803, § 10. The regement for Green Party|
candidates is lower — 806 signeds or write-in votes — but the Green Party faces a hu
AZLP does not.ld. Because the Green Party does have enough members to qualif

for continuing representation on the generdlohathe Green Party must secure at leg
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25,000 petition sigriares every four years, aqrement not imposed on AZLP
Republicans, or Democrats. A.R.S. § 16-808¢. 42-4 at 2, 1 3; Doc. 70 at 7,  38.

Thus, when actual numbers are coastd, the ballot-qualification requirement

for AZLP candidates are well below constitutally permissible requirements and lowg

than those imposed on otlmandidates in Arizona.
3. Plaintiffs’ Arguments.
As noted, Plaintiffs argue that theiZona laws are unconstitutional because th
require signatures or write-in votes from more than 5% of voters tigepercentage is

calculated on the basis of persons permittedote in their closed primary. Plaintiffs

make several arguments in support oistmath. The Court does not find them

persuasivé.
a. Ballot Qualification of AZLP.

Plaintiffs argue that Arizona has aldyadetermined that AZLP has the requisi
modicum of support to qualify for continuedpresentation on thieallot, and that no
additional requirements are needed to further State’s interest. @o63 at 5. As
Plaintiffs acknowledge, however, suppdor a party is distinct from support for @
candidate. Id. at 5-6. Cases recognize that stdtage a legitimate terest in ensuring
that candidates- not just parties — have a signiidamodicum of support before thei
names appear on general ballo&e Andersqrd60 U.S. at 788 n.9 (“The State has ftl

undoubted right to requireandidatesto make a preliminary showing of substanti

% Plaintiffs make some sgrparate arguteewith respect to Arizona’s write-in
requirements for ballot access. To the extaintiffs argue that write-in requirement
are too stringent because they can be sadisfnly throughvotes in the limited primar
election, the Court notes that states @aoé required to provide a write-in. method fa
qualifying for a general election balloBurdick 504 U.S. at 441 (“when a State’s ballg
access laws pass constitutional muster as imgamly reasonableurdens on First and
Fourteenth Amendment rights . a prohibition orwrite-in voting will be presumptively
valid.”). If a state’s ballot-qualificatiorscheme can pass constitutional muster
providing no write-in method for qualifying, certainly can pass constitutional muster |
providing a restricted write-in method, sandp as its other ballot-access methods &
reasonable. Because the Court finds Arizeisggnature method reasonable, it need 1
address Plaintiffs’ sepate write-in arguments.
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support in order to qualify for a place éme ballot, because it is both wasteful af
confusing to encumber the ballot with the names of frivolcarsdidates’) (emphasis
added);Am. Party 415 U.S. at 789 (“requirinqhdependent candidatas evidence a
‘significant modicum of support’s not unconstittional”) (quotingJenness403 U.S. at
442) (emphasis added, foote omitted). Indeed, state restrictions upheld by
Supreme Court focus on individual candidate=quiring them to obtain a specifie
number of petition signatures &ppear on a general balldgee, e.g.Storer, 415 U.S. at
127.

No stretch of the imaginain is needed to concludeatra candidate could run for

office without significant support, despite tbristence of general support for her party.

If a candidate was not required to show amgghold of support through votes or petitig
signatures, she could win hprimary and reach the general ballot with no significa
modicum of support at all. This is especidhye where, as here, “Libertarian candidat
typically run unopposed ithe AZLP primary[.]” Doc.71 at 15. An unopposed
candidate could win a spot on the generattbn ballot with only one vote in such
primary.

Plaintiffs appear to concede that the &tads an independent interest in requiri
an individual candidate to show that sheoggjsufficient support tbe included on the
ballot. Plaintiffs argue, however, thatimpary elections are inherently unsuitable f
measuring voter support for minor party candidat®oc. 63 at 7.They emphasize that
AZLP candidates generally receive large numbers of votes in general elections bl
votes in primary elections, and thus primaoge totals do not show whether they enjc
support “among the general electoratéd”

But Plaintiffs are not limited to shomg support by obtaining votes in the primat
election. AZLP candidates may obtaihe designated number of signatures frg
gualified signers before the primary, win thenary with fewer votes, and still be place
on the general election ballot. If Plaintifise concerned that the true level of the

support is more accurately reflected by resultse general election, rather than resu
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in their smaller closed primyarthen A.R.S. 88 16-321 arib-322 take a step in that
direction by permitting AZLP te@btain signatures not onlydim registered AZLP voters,
but also from registered ingdendents and unaffiliated votersa pool totaling more than
one million voters in Arizona. Doc. 703t 16; Doc. 72-2 at 4, 1 16.

What is more, nothing in the Arizonaagites suggests that the State viewg a
party’s qualification for ballot access as suffigiéor individual candidate qualification.
To the contrary, parties who meet theueements for representation on the ballpt
qualify, under the language thfe statute, only to have a lamn” on the general election
ballot. A.R.S. 8§ 16-801(A). They do nqualify to have candidates on the balldd.
Candidates must meet the additional suppsguirements through petition signatures pr
write-in votes. A.R.S 88 16-321, 16-322. iFistructure shows that Arizona does npt
view a party’s qualification as tarhount to candidate qualification.

b. Supreme Court References to “Eligible Voters.”

Plaintiffs argue that “[e]very SupremCourt and lower federal court decisign
analyzing the constitutionality of ballot @ess laws cited by the parties in the

proceedings thus far measures the modiainsupport that such a law requires as| a

percentage of eligible voters.” Doc. 63 at 6. True, but this does not mean that the phra

“eligible voters” can be lifted from the casasd applied to the AZLP closed primary.

None of the Supreme Court cases addressed a closed primary; each addres

gualification requirements fogeneral election ballots.See Williams 393 U.S. 23;
Jenness403 U.S. 431Storer, 415 U.S. 724Am. Party 415 U.S. 767Munro, 479 U.S.
1809.

This distinction is significant. The Sugme Court has held that states may require

candidates to show support from up5% of the general electorat&ee e.g, Jenness

=1

403 U.S. 431. Ariana requires a showing of suppbiam between 0.25 and 0.50% @

qualified signers — a group smaller than the general electorate — and therefore requires

even lower percentage of the general electorate. This is best illustrated with actu

numbers. In 2016, Arana had 3,588,466 regesed voters. Arizona Secretary of State,
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Voter Registration & HistoricaElection Data, https://wwwzsos.gov/elections /votert
registration-historical-election-data (last vesl July 3, 2017). For AZLP candidates for
statewide office, there were 1,188,771 qualifsggners. Doc. 69 at 7; Doc. 70 at 3,
16, 17; Doc. 72-2 at 4, 1 167. 0.50% of these qualitiesigners — which totals 5,944

=

voters — would be 0.16% of the total registevoters. 0.25% euld be 2,972 voters,
equal to 0.08% of total regfered voters. Thus, Arizoreffectively requires AZLP
candidates to obtain signatarom less than 0.20% of registered voters, well below fthe
5% upheld by the Supreme Court.

While the Supreme Court has upheldtstlaws requiring candidates to obtajn
signatures from up to 5% of the general elet® additional state law restrictions gn
who may sign candid@ petitions may increase the burdencandidates and thus affe¢t
the constitutionality of the ate laws in question. Irstorer, the Supreme Court
considered a law that limited those eligibto sign a nomination petition for am

independent candidate to registered vowwt® had not participated in the primar

<

election. 415 U.S. at 739The Court noted that this litation could substantially reduce
the pool of eligible signers and thus incredse candidate’s burden obtain signatures
to an amount exceeding 585 eligible signers.Id. at 739. Noting that this “would be i
excess, percentagewise, of anything theur€Cda[d] approved todate,” the Court
remanded the case to determine pinecise extent of the burderid. at 739, 746. A
similar problem does not exist here. Ama has limited those who may sign a nominee
petition to “qualified signers,” but this ia substantial pool #t included 1,188,771
potential signers in 2016. Doc. @97; Doc. 70 at 3, 1 167; Doc. 72-2 at 4, 1 16, 17|

Arizona requires that AZLP candidates obtain signatures from 0.50% or less of this

C. Other Responses to Plaintiffs’ Math.

Plaintiffs’ use of closed-primary voteras the denominator in its percentage

calculations is flawed for several additiomahsons, some of which are related to t

discussion above.
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First, in Munro, the Supreme Court noted that i now clear that States may
condition access to the general election bdljoa minor-party or idependentandidate
upon a showing of a modicum of support amahg potential voters for the offi¢e
479 U.S. at 193 (emphasis added). The piatlevoters for the offie are those who will
vote in the general election. Measuringsort for a candidate only within his owr
party, as Plaintiffs do by focusing on thelosed primary, does not show the suppor
candidate enjoys among voters for her offlteghe general electionPlaintiffs identify
no case where the required modicum gfErt was measured in such a way.

Second, although Arizona requires patie hold primaries, and specifies th
number of petition signatures remd to appear on the primyaballot, it requires this as
part of a process for appearing on the gdredeation ballot — the ultimate object of th
Arizona legislation. As noted abova, person who obtains the required number
signatures for the AZLP primary can qualifyr fine general election ballot even if sh
receives fewer votes in the primary thae titumber of petition sighares she obtained
She simply must win the primareven with only a singleote. Thus, the modicum of
support is shown by the petiti signatures (or in the number of write-in votes if t
candidate chooses that path). The Supr@uoert has recognized that states may U
primaries as the method for establishingufficient modicum of support to appear on
general election ballotMunro, 479 U.S. at 196 (“The primaelection . . . functions to
winnow out and finally rejecall but the chosen candidates. We think that the State
properly reserve the general election ballotrf@jor struggles . . . by conditioning acce
to that ballot on a showgnof a modicum of voter gyport.”) (quotation marks and
citations omitted)jd. at 197-98 (“To be sure, candidateust demonstrate, through the
ability to secure votes at tipgimary election, that thegnjoy a modicum of community
support in order to advanc® the general election. But requiring candidates
demonstrate such support iegisely what we haviheld States are paitted to do.”).
Because the ultimate effect of the Arizongiséation is to determine who appears on t

general election ballot, the Arizona percentagguirements should be compared to t
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general electorate, consistent with the 8opr Court cases discussed above. As shq
above, the percentage of general etectvoters from whom AZLP candidates mu
obtain signatures is well below 5%.

Third, if the percentage of closed+pary voters is relevant at all, AZLR
candidates are not helpless to affect it. Whdee candidates may have been requireq
obtain signatures or primary votes from 30%regdistered AZLP voters this year, the
could reduce this percentagesumbsequent years by attractimore voters to AZLP. The
facts suggest that increasing AZLP membigrshk feasible. As the Secretary note
membership increased from 24,3842016 to 31,886 by April, 2017. Doc. 70 at 3, 6

19 17, 34; Doc. 72-2 at 4, 6-7 1 17, 3A.party may not use its low membershipc]o

reduce the support it rsti show for presence on thengeal ballot. States are n
required to grant an advantage to less popcdadidates to ensure they appear on |
general election ballotSee Munrp479 U.S. at 198. States only need ensure that

requirements of support for the office aragenable and do not freethe political status

guo, but offer a real opportity for minority and independent candidates to qualify for

the ballot. Am. Party 415 U.S. at 787.

In summary, the Court concludes that #irezona legislation should be analyze
by looking to the percentage gfialified signers or the genksdectorate, not by focusing
solely on the numbeof voters in AZLP’s closed primgr When so tested, Arizona’s
requirement falls well below the 5% regement upheld in Supreme Court cases.

4, 2016Election Results.

There is no dispute that the Arizonatates increased the number of signatu

AZLP candidates must obtain. For th@1B election, AZLP candidates for stat

legislative positions were required to obtaignatures or write-in votes from betweg

144 and 273 qualified signers, depending on the sf their district. Doc. 70 at 2, T 4;

DWN
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Doc. 72-2 at 2, 1 4. Pnrido H.B. 2608, these candidates had signature requirements a:

low as 7 signatures. Similarly, an AZldandidate for Congress was required to obt:

between 529 and 785 signatumswrite-in votes in 2016but previously needed only
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between 24 and 43 signaturegjtalify for the ballot. Doc. 7@t 2, Y 7, 8; Doc. 72-2 a
2, 11 7, 8. Candidates fstatewide office, such as governor, need signatures from O.
of qualified signers. Doc. 70 at 3, { 10; D@2:2 at 3, 1 10. In 2016, this amounted
3,034 signatures for AZLP candidates. Doca?@, { 10; Doc. 72-at 3, 1 10. Prior to
H.B. 2608, an AZLP gubernatorial candidaias required to submit B3salid signatures.
Doc. 70 at 3, 1 11; Doc. 72-2 at 3, § 11.

It is undisputed that only one AZLP chdate qualified for the primary ballot i
2016 under the new signaturegurements. Doc. 64 at §, 11; Doc. 70 at 12, § 11
Plaintiffs state that none appeared ondkeeral election ballotin contrast, 35 AZLP
candidates appeared on the gahelection ballot in 2004, 1 2008, and 18 in 2012.
Doc. 64 at 3, 1 10; Doc. 70 at 11,  10.

The Supreme Court has addressed thdeeatiary value of comparing the numbse
of minority party candidates appearing the ballot before and after enactment of
challenged ballot access law. While such comsparis relevant, it isot controlling. As

the Supreme Court explainedMunro:

Much is made of the fact that pritco 1977, virtually every minor-party
candidate who sought general electlmadlot position so qualified, while
since 1977 only 1 duof 12 minor-party candides has appeared on that
ballot. Such historical facts are relevant, but they prove very little in this
case, other than the fact that 813110 does not provide an insuperable
barrier to minor-party ballot accesslt is hardly a stprise that minor
parties appeared on the generacgbn ballot before § 29.18.110 was
revised; for, until then, there werertvally no restrictions on access.
Under our cases, however, Washingteas not requiredo afford such
automatic access and would haveeb entitled to isist on a more
substantial showing of voter supportComparing the actual experience
before and after 1977 tells us notpiabout how minor parties would have
fared in those earlier years had Wasglon conditioned ballot access to the
maximum extent permitteby the Constitution.

479 U.S. at 196-97.
The Court finds the presecase very similar tMunro, where Washington passe

a law which required candidatsreceive at least 1% of all votes cast for the candida
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office in the state’s open primary electiorfdye the candidate’s n@e would be placed
on the general election ballot. The Ninth Qitdound the law invied primarily because
of its practical effect on minor party candigigt The Court of Appeals noted that “[p]rig
to 1977, candidates of minor parties qualified the general election ballot in contes
for statewide office with regularity,” but “ltl 1977 amendment . . . worked a strikir
change.” Socialist Workers Party \6ec'y of State of Wash65 F.2d 14171419 (9th
Cir. 1985). “According to thaffidavit of Washington’s @pervisor of Elections, since
1977 minor parties have not been succesgfgualifying candidates for the state gene
election ballot for statewide offices. Atithgh one or more minor parties nominate
candidates in each of the four statewidecgbns held betweeh978 and 1983, none
gualified for the general election ballot.[d. (quotation marks omitted). Given thes
results, the Ninth Circuit founthat Washington’s ballot access law seriously imping
on the plaintiffs’ protected rights and that Wiagjton had “failed to present an intere
substantial enough to warrant thetraint imposed on those rightdd. at 1422.

The Supreme Court reversed, even in the face of the election results on whi
Ninth Circuit relied. 479 8. at 196-97. The Supreme Court noted that its previ
cases “establish with unmistakaltlarity that States have an ‘undoubted right to requ
candidates to make a preliminary showing ufstantial support in order to qualify for
place on the ballot[.]” Id. at 194 (quotingAnderson 460 U.S. at 788-89). Because th
Washington law imposed lower requirements than the laws uphelitrinessand
American Partythe Supreme Court found it constitutionhd. at 199.

Plaintiffs in this case make essentiatlie same argument as the plaintiffs
Munro. They cite statistics shamg that it is now more #icult for their candidates to
gualify for the primary and general elegtiballots. But th&upreme Court ifMunro,
American Party and Jennessupheld state ballot qualificanh laws that were more
burdensome than Arizona’s. The laws in theases required candidates to demonst
support of between 1% and 586 all registered voters, where Arizona requires of

between 0.25% and 0.50% ottbmaller pool of qualified ghers — and, as shown abov
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an even smaller percentage of registeretergo In light of these Supreme Court cas
and the discussion of aetl election results iMunro, the Court cannot conclude thg
Plaintiffs have shown annconstitutional burden.

5. Impact of the Scheme as a Whole.

Courts must review a state’s ballot-access scheme as a v8toler, 415 U.S. at
730. The Court accordingly will considehet restrictions in the Arizona law.

Only two restrictions are apparenAZLP candidates are limited to collecting
signatures from qualified signers, andiadividual who sign& nominating petition may
not sign any other nominagnpetition. A.R.S. 8 16-321(A), (E). These are not
significant restrictions. Candidates may abtsignatures physically or electronically
A.R.S. 88 16-321, 16-316-318, and, unlikany states, Arizona jposes no time limit on
signature gathering as long & nomination petitions aréed between 120 and 90 day
before the primary election, A.R.S. 16-31@ther than complainghabout the number of
signatures required, Plaintiffs do not aegthat Arizona has wly restricted the
signature gathering process.

Plaintiffs do contend thathey cannot, in practice, obtain signatures from n
party members. They argue that becd{isppn-members are ngbermitted to vote in
AZLP’s primary, [] independent and undfated voters have no incentive to support
candidate seeking to run in such an electidddc. 63 at 7. As eesult, they argue, they

are not able to obtain signatures from nonyparembers in practice. But this assertig

is hard to square with Plaintiffs assertioattthey regularly receive significant support in

the general election. Doc. 63 at 7. alfregistered independenr unaffiliated voter
supports an AZLP candidate in the generat&bn, she has every incentive to sign t
candidate’s nominating peti. Plaintiffs cite declaratiorte support their assertion tha
the closed nature of AZLP’s primary efen deters indgendent and urfidiated voters
from signing their petitions. But the citecedarations actually show that it is
difference in philosophy betwedhe voters and AZLP, orraluctance by the candidate

to seek support from these voters, thaeps AZLP candidates from obtaining th
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signatures of independent voterSee, e.g.Doc. 42-4 at 3, § 7 (declaration from Kin
Allen asserting that she does not like to segiport from independent voters and they
not generally want to sign her petition becailsy are not part dhe party and “may not
share [their] political philosophy and goals”).

The parties dedicate significant bimg to the question of whether AZLH
candidates exercised reasonable diligence wiyemg to secure picement on the 2016
ballot. They reach contrary answerslyireg on declarationsand expert opinions
concerning the quality of the efforts madyy AZLP candidats and what could
reasonably be expected of them. Facts rejat the ability of candidates to obtain ball
access in practice may inform the Court’s imgunto the reasonableness of the burd
imposed on Plaintiffs.See Munrp479 U.S. at 196-98\ader, 531 F.3d at 1035. But
where the Court has determinéidht the quantity of sigmares required for ballot acces
falls well within the 5% requirement gerally upheld by the Supreme Court, ar
Plaintiffs have not identified any additionadstrictions that woudl increase the burder
imposed on them, the Courteed not engage in a detailed and extensive fac
consideration of the hours dnechniques employed by each AZLP candidate to obf
signatures or write-in votes. While the pgeme Court has directed lower courts

consider whether a reasonahdiligent candidatecould be expected to satisfy th

signature requirements andirga place on the ballo§torer, 415 U.S. at 742, evidence

that some candidates struggled to satisfy those requirements is Mdtines shows,

sufficient to show that thecheme imposed an unconstibutl burden. As the Suprem
Court has made clear, states are not redquio provide candides with essentially
“automatic access” tthe ballot. Munro, 479 U.S. at 197.

Plaintiffs additionally argue that AZLP candidates must seek signatures
independent and unaffiliadevoters, a requirement that \atés their right to freedom of
association. Plaintiffs rely oGalifornia Democratic Party v. Jonga case in which the
Supreme Court considered a California lawndeting the use of a blanket open prima

to select each party’'s nominee. 530 UaB.570, 581-82. Th&€ourt noted that “a
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corollary of the right toassociate is the right not tgsaciate,” and “[ijn no area is the

political association’s right to exclude morepiantant than in the press of selecting its
nominee.” Id. at 574, 575. Forcing a party tovolve non-members in its nomine
selection process will inevitablhange the party’s messadd. at 581-82. As a result, g
law requiring parties to open their nominselection process to non-party membe
imposes a heavy burden and is “unconsonai unless it is narrowltailored to serve a
compelling staténterest.” Id. at 582.

The Ninth Circuit similarly considerethe validity of an Arizona provision
allowing voters who were unaffiliated, retgred as independents, or registered
members of parties that are not on the prynballot to vote in the primary of thei
choice. Arizona Libertarian Party, Inc. v. Bayles351 F.3d 1277, 128@®th Cir. 2003).
Relying on Jones the Ninth Circuit emphasized thébrced association with non-
members in the nominee selectocess raised a risk of “influenc[ing] the choice of tl
nominee at the primary and [] caus[ing] patiscandidates to change their message
appeal to a more centrist voter baséd’ at 1282. The Ninth Citgt noted that “forcing
the Libertarians to open their primary twnmembers for the selection of parf

candidates raises serious nstitutional concerns,” but limately determined that

174
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resolution of these concerns was a factsaleé and remanded to the district court for

further consideration. Id. On remand, the district court found the provisiq
unconstitutional because it imposed a severe burden on AZLRvES not justified by a
compelling interest. Arizona Libertarian Party v. BrewemMNo. 02-144-TUC-RCC (D.
Az. Sept. 27, 2007) (unpublished order).

Jonesand Baylessare distinguishable from this case. The lawlamesdirectly
mandated the use of an open @ Similarly, the law inBaylessmandated that
nonmembers be allowed to vote in AZLRjEmary. Here, Arizona law requires onl)
that AZLP candidates obtain a certain numtiesignatures before they may appear ¢

the primary ballot. They are not required the law to seek those signatures from ng

AZLP voters. True, a candidate who canestablish a modicum of support from the
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ranks of her own party may dethe need to tm to nonmembers to supplement h
support, but the law does n@quire her to do so. This a significant distinction from
the legally-mandated participation other parties at issue donesandBayless

Because Plaintiffs are required, aiost, to obtain signatures from 30% (
registered AZLP voters in any relevant gdtiction, they can obtain sufficient signature
without looking outside their party. If thera#idates or the partyrfd this too daunting a
task, they can worko increase their party membershiffhe Supreme Court has mad
clear that Arizona is not required to decrease its ballot access requirements for the
of less popular parties or candidatddunro, 479 U.S. at 198 (“&tes are not burdene(
with a constitutional imperative to reduce voter apathy or to ‘handicap’ an unpo
candidate to increase the likelihood that ttandidate will gain access to the gene
election ballot.”).

There is another significant distinctiontlween this case and the laws at issue
JonesandBayless.Those laws permitted nonmembers giaaty to participate directly in
selection of the party’s candidates. In ttase, although a candidate may feel the neef
seek signatures from qualified signers who rawe members of her party, those signe
will not have the righto vote in the AZLRclosed primary. ThysAZLP will be free to
select its nominee withoutvolvement of nonmembers.

Finally, the Court notes that Plaintifferguments could leatb absurd results.
Suppose a minority political parthas only five memberslif Plaintiffs’ associational
argument is correct, Arizona could not requihe party’s candidates, as a practig
matter, to obtain petition sighaes from anyone other thaarty members. And becaus
the party would be éttled to hold a closed primary undéonesandBayless the party
could place candidates on the general elacballot with support from five or fewel
voters. Such a result would Ipdainly inconsistent with Azona’s “undoubted right to
require candidates to make a preliminarpwimg of substantial support in order t
gualify for a place on the ballot[.JAnderson460 U.S. at 788-89.
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The Court concludes that Arizona’s sigmattequirements, coitered as a whole,
do not impose a severe burden on PIésgitright to freedom of association.

B. Constitutional Balancing.

In light of the discussion above, th@@t concludes that the burden imposed
Plaintiffs by A.R.S. 88 16-32and 16-322 is reasoole. This is true when the actug
numbers are considered, and whether thegoeage requirement is calculated on t
basis of qualified signers ordlgeneral electorate. In batistances, Arizona imposes
burden on Plaintiffs well belowhe 5% requirement upheld by the Supreme Court. 7

fact that Plaintiffs placed fewer candidatas the ballot in 2016s relevant, but not

determinative. The total number of signatures required for AZLP candidates is lowe

than the numbers required for independenticiates and candidates from the two major

parties, and a lighter burden than impos&dGreen Party candidates when the Gre
Party’s four-year petition requimgent is considered. TheoGQrt cannot conclude that
Plaintiffs have shown that the signaturgueements pose an insurmountable obstacle
ballot access. Comparing the higher burdens placed onhbepzrties ad independent
candidates, the Court also concludes thatAhzona requirements are not discriminato
against Plaintiffs.

‘Wlhen a state election law @vision imposes only ‘reasonable
nondiscriminatory restrictions’ upon thersti and Fourteenth Amendment rights ¢
voters, ‘the State’s important regulatory netsts are generally sufficient to justify’ thg
restrictions.” Burdick 504 U.S. at 434 (quotingorman 502 U.S. at 289). The Cour

finds Arizona’s interests sufficient here. Ase Supreme Court has held, “[t]here

% It is well-accepted that states may impd#gerent restrictions on parties’ acceg
to the ballot depending aheir size and historySee Jennes403 U.S. at 441-42 (“The
fact is that there are obvisulifferences in kind betwedhe needs and pentials of a
political party with historicallyestablished broad support, the one hand, and a new d
small political organization on the otherGeorgia has not bee_?unty of invidious
discrimination in recognizing these diffecs and providing different routes to t

rinted ballot.”);id. at 440-41 (“We cannot see how d@gia has violated the Equ

rotection Clause of the Fourteenth émdment by making available these tw
alternative paths [to the ballptheither of which can be assad to be inherently morg
burdensome than the other.”).

-28 -

en

to

Y




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

—

surely an important state interest in requgrsome preliminary showing of a significar

modicum of support before printing the name of a political organization’s candidate or

the ballot — the interest, if no other, in avagliconfusion, deceptioand even frustration
of the democratic process at the general electialefiness403 U.S. at 442see also
Munro, 479 U.S. at 193Am. Party 415 U.S. at 78Z;ightfoot 964 F.2d at 871.

Plaintiffs argue that the State has faitedshow that it has genuine interest in

requiring a modicum of support before appearance on the general election ballot |- th

Arizona has not shown that it has experiencetér confusion or fraud. Doc. 71 at 15.
But the Supreme Court has “never requiredaeSto make a particularized showing of
the existence of voter confusion, ballovercrowding, or the presence of frivolous
candidacies prior to the imposition of reasonable restrictions on ballot acdéssarb,
479 U.S. at 194. As éhSupreme Court explained:
To require States to prove actual votenfusion, ballot overcrowding, or
the presence of frivolous candidaciesaagpredicate to the imposition of
reasonable ballot access restrictions wdalariably lead to endless court
battles over the sufficiency of the “evit=” marshaled by a State to prove
the predicate. Such a requirementdonecessitate that State’s political
system sustain some level of damdmgfore the legislature could take
corrective action. Legislatures, wertkj should be permitted to respond to
potential deficiencies in the electonatocess with foresight rather than

reactively, provided that the jmsnse is reasonable and does not
significantly impinge on constitionally protected rights.

Id. at 195-96.

Balancing Arizona’s legitimate interest requiring a significant modicum of
support before appearance tme general election ballot against the reasonable jand
nondiscriminatory burdens imposed byRAS. 88 16-321 and 16-322, the Court

concludes that the statutes are constitutibhal.

' The Court notes that it would reach this conclusion eifethe evidence
excluded at the beginning ofishorder were consideredComparable evidence was nc
sufficient to defeat the state restrictiondonro, and the Court concludes that it woul
not be sufficient hereSee479 U.S. at 196-97.

O~
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C. Freedom of Associabn and Equal Protection.

Plaintiffs claim in Counts Il and IV thalhe Arizona statutes violate their rights t
freedom of association and equal protectiddoc. 42 at 22-25; Doc. 63 at 4, 13-1(
Plaintiffs’ freedom of association arguments dealt with above. The Arizona statute
do not legally require Plaintiffs to associatéth voters outside of their party or tq
include such voters in their primaryeetions, as did the laws at issueJonesand
Bayless

Plaintiffs have also failed to show agual protection violation. For reason
discussed above, the Court finds the Arizowesl#o be nondiscriminatory. And even
H.B. 2608 could be vieweds having a greater impaoh AZLP than other Arizona
political parties, it would viol& equal protection only if Rintiffs showed that it was
enacted with a discriminatory intentWashington v. Davjs426 U.S. 229 (1976)
(disparate impact resulting from a faciallyut@l law, without more, is not sufficient tqg
establish a violation of the Equal ProtectiGlause). Plaintiffs do not attempt to mak
this showing.

IT IS ORDERED that Plaintiffs’ motion for ssnmary judgment (Doc. 63) ig

denied and the Secretary’s cross-motiom summary judgmen(Doc. 69) isgranted.

The Clerk of Court shall entgudgment in accordanoegith this order and terminate this

matter.
Dated this 7th day of July, 2017.

Nalb Gttt

David G. Campbell
United States District Judge
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