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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Patricia Garcia, No. CV-16-01023-PHX-DLR
Plaintiff, ORDER
V.

JP Morgan Chase B& NA, et al.,

Defendants.

In July 2015, Plaintiff Patricia Gaec filed a verified complaint against
Defendants JP Morgan Chase Bank N.A. @&#1) and Bank of America N.A. (BANA)

in case number CV-15-01493-PHX-DLRGarcia I'), alleging that Defendants broke

promises, acted negligently, committed fraashd otherwise violated the law whil¢
evaluating Garcia for a home loarodification. Roughly ninenonths later, Garcia filed
this case (Garcia II") questioning Defendants' relatitns to her loan and seekinigter

alia, an order quieting title in her favor. Wpril 2017, howeve the Court granted
summary judgment in favor of Defendantsalihclaims asserted against thenGarcia |

and, in so doing, found that BANA purchased¢ts loan in 2007 and at all relevar
times possessed it through Chashich services the loan @ANA's behalf. The Court
now considers whether this tter should be dismesed in light of the disposition of
Garcia I. For the following reasonghe Court finds that claim preclusion principle

require dismissal of this action.
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BACKGROUND

Central to the question before the Gowgr whether Defendants' relationship 1o

Garcia's loan—an issue characterized iftangeably throughout ése cases as whether

Defendants "own" the loan, are the "note holder have "standing toreclose"—was at

1%
o

issue inGarcia | such that the claims asserted threse two cases may be deem
transactionally related. The Court therefogeounts the relevant factual and proceduyal
history of both cases, with specahphasis on the ownership issue.
|. Garcia Attempts to Obtain a Home Loan Modification®

On December 13, 2006, Garexecuted a promissonote ("note” or "loan®) in
the principal amount of $83@MO0 in favor of Washington Mutual Bank, F.A. ("WaMu").
(Doc. 278 at 3 inGarcia I.) Garcia also executed a deedtrust in favor of WaMu,
which secured the note using real propentyScottsdale, Arizona as collateralld.)
BANA purchased the note from WaMu in @Q and at all relevant times BANA
possessed the note through Chase, whichices the loan on BANA's behalf. 1d()
Though Garcia generally paikde loan on time, she beganssing payments in late 2012,
and by April 2014 stopped rkiag payments entirely becaushe simply had run out of
funds to pay her mortgage[.]'ld( at 3-4.)

During this period, Garcia applied sealetimes for a home loan modification,
(Id.) Defendants offered Garcia a permaneain modification in February 2015, but
Garcia did not execute the agreement becauseuired her to represent that her home

was not in a state of disrepaild.(at 4.) Garcia's home haddded in late 2014, and sh

D

could not make such a representatioright of the flood damage.Id.) After Garcia
experienced medical problems, and upon regogster attorneys, Defendants agreed|to
cease default-related communication&l. 4t 5-6.) Garcia, however, did not make any
further payments on her loan, nor did she irejpee flood damage and reapply for a loan

modification. (d. at 6-7.) Consequently, Defendanteticed a trustee's sale of the

' A'more detailed discussion tife history leading to these lawsuits can be found
in this Court’s April 5, 2017 order granti mma&y gu_d ment in favor of Defendants gn
all claims assertedgainst them iGarcia I.m%lDoc. 78 iarcia l.)
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Scottsdale property in May 20159d.(at 7.)

The looming trustee's sale prompted Garm July 2015 to file a verified
complaint against Defendants liaricopa County Superior @Qa, alleging eight claims
related to her loan modification efforts andf@welants' foreclosure-related activities: (’

promissory estoppel, (2) breach of the cowered good faith, (3) fud, (4) negligence,

(5) negligent performance of an undertakigg) violation of the Arizona Consumef

Fraud Act (ACFA), (7) violation of the Reé&lstate Settlement Procedures Act (RESP/

and (8) negligence per se. (Doc. 1-1 at 18-4Gamcia I.) Defendants removed the

matter to this Court soon thereatfter.
II. Introduction of the Ow nership Issue and the Filing ofGarciall

Although her verifed complaint inGarcia | alleged that BANA is the current

beneficiary of the deed of trust, and that€ services the loan on BANA's behalf (Dgc.

1-1 at 20, 31 q1 11, 13, 110-11 @Garcia I), Garcia began questioning Defendan
relationship to her home loan as early abriary 2016. For exaphe, on February 5,
2016, Garcia's attorney, DahiCracchiolo, sent a lettéo David Cowles, the trusteq
under the deed of trust, temohgy $5.00 and demanuj that BANA quiet title in Garcia's
favor. (Doc. 114-1 at 12-13 Barcia Il.) The letter explained & Cyndee Rae Estradg
an expert witness Garciadaired in connection witkarcia |, believed the BANA did
not own Garcia's loan. The issue aregg@in on February 19, 2016, when, during
private mediation, Garcia's attorneys indicated that they believed BANA and C
lacked "standing" to foreoke. (Doc. 39-1 { 10 i®arcia I.) Notably, though these

issues arose well before the February Z8.,6 deadline for amending pleadings, Gar¢

never amended her verified complaint and #ilegations therein remained operati

throughout the case.

Rather than amend her verified compiato remove the verified allegation$

regarding BANA and Chase's relationship to lean and to add l&ted claims, Garcia
filed a separate verified complaint on Ma 14, 2016 in Marigpa County Superior
Court "to determine the title aravnership of said property.{Doc. 1-2 at 6 § 17; Doc.
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12 in Garcia Il.) Evidently, comments made by the private mediatoGancia | led
Garcia's attorneys to belietigat the quiet title action was more appropriately brought in
a separate state court lawsuit. (Doc. 94 at@arcia Il.)
lll. Garcia Places Ownership "Directly" at Issue in Garciall

Despite filing a separate action on th&nership question, Gaa kept pursuing
the issue irGarcia . During a March 22, 2016 telephonic discovery dispute hearing in
Garcia |, Garcia's attorney, Monique Wilhite,kasl the Court to order Defendants {o
respond to inquiries "having tdo with the ownership of éhloan." (Doc. 66 at 4 in

Garcia I.) She explained:

During the discovery procesge've learned that [BANA] is
not the owner of the loan, and we learned this, one, because in
some of the documents that we have that our client has
indicated that [BANAI] simply manages some type of public
security in which her loais supposed to exist.

Furthermore, we found out th#te loan wherthe loan was
actually written—[WaMu] is the bank that the loan was

written with—it was—it did not exts She wrote the loan in
gOIQB and [WaMu] was gonglid not exist after 2004, |
elieve.

And we further have informatmfrom an actual employee of
[BANA] indicating that thdoan is not with [BANA|.

We believe that that is corgely relevant because if
[BANA] owns the loan they approve or disapprove any type
of loan modification or settlement in this case, and so we
need to make sure that weltealing with the right party.

So we believe that we're entdléo informatio regarding the
whereabouts of this loan andhw actually owns it so that we
know we're dealing with the right person.

Furthermore, during the modification process our client was
told that [BANA] had aloproved the loan modification and
different aspects of it. If that was not the case, that further
goes to the negligence and théestclaims that we've made
against Chase and how they hiadcthis loan modification.

174

(Id. at 4-5.) Ms. Wilhite specified thathe information we need" included "the
prospectus for the trust where the loarsigpposed to be, the credit default swap and

credit swap default provider,@glfmaster] sales and servigiagreement for the loan, th

D

custodial agreement and [master] serviaggeement, those types of thingsld. @t 8-
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9)
Bob Shely, counsel for Defemls, responded that Garcia:

just filed a quiet title action in [gte [c]ourt raising this issue
with [WaMu] and soforth. So theg's a whole [other]
litigation in which the question dhe bank's role is at issue,
and we will address those issuaghat lawsuit, but they are
not—the standing questias not at issue here.

(Id. at 9-10.) Ms. Wilhite, however, maained that the ownership issue:

is directly relevant to our clan of negligencéen handling the
loan modification and the like.

Because Miss Garcia was told that Chase consulted with
[BANA] regarding her modificaon and they had to approve

It and those type of things, andw we have information that
[BANA] does not even own the loan.

So that's what we need to know. That's—and that
information is absolutely relemabecause if [BANA] doesn't
own the loan and Chase was t&jliMiss Garcia that they did

and that theP/ had to approve her loan modificatibat goes
directly to all of our claims

(Id. at 10-11 (emphasis added).)

After hearing the parties' argumentsadaaccepting Ms. Wilhite's representatign
that Defendants' relationship @&arcia’'s loan was directly rei@nt to all of the claims in
Garica —the Court ordered Defendants "to prodtive documents the bank relies on to
establish its ownership orlationship to the loan[.]" Id. at 27.) As early as March 22,
2016, then, Defendants' relationship to Gaschome loan was ll@ctly" at issue in
Garcia I. Indeed, Garcia raised the issue agam days later, in her Reply in Support of
Motion for Sanctions. (Doc. 47 i@arcia I.) Specifically, she argued that Defendarjts
"have no standing to foreclose nor do theyehany ownership intest in the Garcia
loan,” and claimed that thegould not settle the case basa they could not document
their ownership of the nond deed of trust.ld. at 3-5.)

Meanwhile, on April 12, 2016, Defendants remo¥&alcia Il and the case wag
assigned to this Court. The followingy, the Court heard oral argumen@arcia | on

Garcia's motion for sanctionduring which the ownershigsue again emerged. Mr
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Cracchiolo argued:

While this is not in the pladings, we've certainly given
[Defendants] plenty of noticeWe think this is really a real
party in interest type of caseycawe so told the mediator that
In their presence, and what wedidhe mediator is we didn't
think that [BANALwas the owner of this promissory note and
had really no authority to gk and really had no standing.
And as | understand what the dmtor did is he told us or
told counsel fothe defendant, [BANA], to see if the standing
iIssue could be resolved, after which we would go in front of
him again and see if we could resolve the matter.
(Doc. 68 at 6 inGarcia I) Thus, by April 12, 2016, there were two separate c3g
involving the same parties,dhsame general factual predicate, and the same owne
issue.
IV. Early Consolidation Efforts
Unsurprisingly,on May 24, 2016, Garcianoved to consolidatéarcia | and
Garcia Il. (Doc. 79 inGarcia 1) In her motion, Garcia represented that the two cg

share common issues of law and fact, involvestantially the sameansaction or event,

and involve substantially the sarparties. She also statectiione of the major issues

in [Garcia I] is whether the Defendants had thehawity to consider and offer Ms.
Garcia a loan modification." Id. at 3.) Likewise, "the main issue," f@arcia Il "is
whether Bank of America is the owraand beneficiary of the loan.'ld()

On June, 2016, Mr. Shelyrote to Garcia's counsel:

Now that the Court has set dispositive motions dates and a
trial date inGarcia |, it seems to me that he is unlikely to
vacate those dates, so if meere to consolidate the two
actions, he would have to consolidate under the rules to the
first filed action. We might be willing to stip[ulate] to
consolidation if you folkswanted to cross notice the
upcoming depositions of BANA, Chase and Moore for
Garcia Il, allow us just to use the depolsition] transcripts of
Mrs. Garcia that we have already takenGarcia | for the
purposes ofsarcia Il. | think we have already produced all
doc[uments] that would be relevant in both caseSarcia |I.

If we can stipulate to use the dispositive motion deadline of
this June 30, and the trial dadé November 2016, then we
would probably agree to consolidgust to take care of both
cases sooner rather than fatehich would allow a reduction

in the amount of discovery tha needed, lmause really |
don't think | need to retake BlrGarcia's depsition], and if
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we agree that you can depdke upcoming deponents for use
in both cases, you would only yeto take the depositions
one time for both cases.

Let me know your thoughts as soon as convenient.

(Doc. 178-1 at 6 irGarcia I.) Garcia's attorneys did notspond to Mr. Shely's email.
Instead, on June 9, 2016 Gareighdrew her motion to conBdate without explanation.
(Doc. 87 inGarcia I.) Had she not done so, thesmatters likely wald have been
consolidated and the need the present order obviated.

Nonetheless, counsel for Defendants $tdlieved it would be more efficient tc
cross-notice Rule 30(b)(6) deptions in both cases, considey the substantial overlag
in the issues. Counsel for Garcia, howewdjected. Consequentlpn June 15, 2016,
the Court held a telephonicsdiovery dispute hearing @arcia Il to discuss the propriety
of cross-noticing depositions. (Doc. 34 @arcia 1l.) During that hearing, Mr.

Cracchiolo reversed course and claimed @Gefcia | andGarcia

don't have the same issueslthAugh we said that, we were
mistaken. The only same issue.Is. that tley're the same
parties . . . .

l;Garcia_I] is the case for damages against Chase and [BANA]
or negligence and other things because they failed to modify
a loan in accordance with thectites of TARP. Case number
two is a quiet title action, copletely different and has
different areas of inquiry.
. . . We maintain {Defendants] don't own the loanGauricia
[I], which is completely differerthan the matters set forth in
[Garcia ).
(Id. at 5.) Based on representations from Gaaaunsel that they could not adequatg
prepare for the depositions dhe timeline established iGarcia I, the Court denied
Defendants' request to cross-notice the depositiddsat(14.)
Later, during a June 23, 20Raile 16 Scheduling Conference Garcia I, the

Court remarked:

I'm looking at this new complaint. This looks a lot like the
old one. I'mean, the issues loalknost identical. It seems to
me that the resolution oGfarcia I] is going to, if not decide,
have a significant impact ondhclaims being alleged in the

-7 -
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second case. | don't know why we have two different cases.

[S]lome of the issues that have been raised involve whether or
not the bank has an interest in the house. Isn't that one of the

defer;)ses or one of the clairttsat we're hearing in the other
case”

(Doc. 47 at 3-4Garcia Il.) When asked what woulae left to decide irGarcia Il after

resolution ofGarcia |, Garcia's attorneyBarbara Forde, respoed:. "As far as my
understanding . . . the actual issof who's entitled to enforceehoan is not directly at
issue in the first lawsuit[.]" Id. at 4.) Forde's statemeobntradicted Ms. Wilhite's

March 22, 2016 representation that the awhi issue was "absolutely relevant” ar

"goes directly to all of our claims" iBarcia |.

The Court explained:

I've heard a lot of arguments iGé4rcia I] about discovery
and that issue has been raisatlleast by Mr. Cracchiolo, a
number of times, as | understoathat he was saying anyway.

It just seems inefficient to ke two cases goin(r:;_that have

pretty close if not exactly theame issues being litigated and

will require the same witnessasd have the same facts and

%Re same argument$m wondering why we don't consolidate
em.

(Id. at 4-5 (emphasis added).) In respmribe following exchange occurred:

MS. FORDE: Well, that's a good question . . . and by the

time | got involved,because the first lawsuit was so much
further down the road, it turnedut not to be workable
because of the trial date and—

THE COURT: | don't see amgdditional discovery this case
IS going to need from what I'&een alleged ithe complaint.
What else do you need to kndhat wasn't discovered in the
first lawsuit?

MS. FORDE: Well . . . frm what | understand, what
occurred at the depositions thigek, and | wasn't there, as
you know . . . there are—I seatit voluminous requests for

production asking for all of & documents to show exactly
what happened to this loan. Het than unsigned copies of
some purchase agreementsd asuch, nothing has been
actually disclosed—

-8-
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THE COURT: But that's—
MS. FORDE - revealing who actually owns this loan.

THE COURT: That's informatioyou want for both lawsuits,
though, right?

MS. FORDE: I'm sorry?

THE COURT: That is informtion you're requesting that
pertains to both lawsuits.

MS. FORDE: | am not aware whether that has been
requested in the first lawgu | know there were some
documents, as | said, that wgn@duced by Chase in the first
lawsuit, but to the extenthey were, many of them are
illegible or they're documents thate not even executed. So
they're not demonstrative of anything.

THE COURT: | can just see usigating this one and then
after the first casés resolved eithethrough a motion or a
trial there's going to bmotions in this case for preclusion or
some sort of estoppel, collas estoppel, or res judicata
because the issues just sderbe pretty darn identical.
| don't know what else to say. That's just—from what |
understand has beemrgued to me in the past in that other
case regarding the need for discovery, they've explained to
me from Ko_ur side where yoa'going with it—where they're
oing with it and why they neatland what their theories are
or the need for that inforation and the need of that
discovery and it sure seems tadk what's being alleged here
in this second lawsuit.
(Id. at 5-7.)

Several things are notable about this exchange. First, Ms. Forde indicated th
two cases had not been consoliddiedause Garcia felt the schedulé&iarcia | was not
workable forGarcia Il. Yet, during the Court's June 15, 2016 telephonic conferenc
discuss cross-noticing depositions, Mr. Craglch claimed that the cases were nq
consolidated, in part, because they "dontehthe same issues[.]" (Doc. 34 at 5
Garcia Il). Second, though the Court asketiether the two cases should now |
consolidated, Garcia's attorrseglid not at that time renewsin request to consolidate thg

two matters. Third, Ms. Ford&ated that she did not knave nature of the discovery

that had occurred itGarcia I, but Mr. Cracchiolo was preseat the hearing and he i$

common counsel in botBarcial andGarcia Il. Thus, at least on&f Garcia's attorneys
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in Garcia Il was aware of the discovery thetd been demanded and pursue@ancia .

Indeed, Defendants' attorney, Gtagnelli, informed the Court that:

There were, I think, in exces$ 700 documents on this—700

pages of documents on thigrecise issue just recentl

disclosed within the past 30y and there were three people

deposed about it this week.

And | can understand if maybeetiposition of the plaintiff is

that, well, that doesn't prove whChase needs to establish.

Well, that goes to the meritsThat doesn't go to whether we

need to have a second casel a second round of discovery

on all of this.
(Doc. 47 at 7-8 irfGarcia Il). Though Ms. Forde assertgtit she had not been provide
those documents becauses shias not involved irGarcia I, Mr. lannelli noted: "Mr.
Cracchiolo, who is also of counsel in this lantsis, of course, agou know, counsel in
the first lawsuit and privy tall of these productions andgtesition that have occurred.
(Id. at 8-9.)

The Court voiced concerns about duplicating discovergancia Il that had

already been conducted@arcia I, and to which MrCracchiolo already was privy. The

Court also stated that "[tjhighould have been consolidatadd brought in one cause g
action.” (d. at 14.) Ms. Forde respded "we certainly are open toat, but we do need
additional time to get the informati that was never obtained[.]'1d() The Court then

set case management deadlinesFarcia Il, and concluded the hearing as follows:

I'd really like you guys to gdbgether and gover what you
really need . . . | suspect alstoeverything you're going to
look for has already been discldsa some point or another. .
.. I'd like to see you avoid pgnding a lot of time and money
on discovery in this case since moich has been done in the
other case.

(Id. at 20.)
V. Continued Litigation of Ownership inGarcia |

Despite Mr. Cracchiolo's repmesgtations on June 15, 2016 thaarcia | and
Garcia Il "don't have the same issues,"” Gamatinued to raise the ownership issue

Garcia I. In her July 13, 2016ross-motion for sanctions, Garcia again explained {
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she had discovered informati indicating "that Defenda®ANA did not own her loan,"
and noted that the Court aldsahad "determined the issue of the ownership of the I
was relevant to Ms. Garcia's claims[.]" (Doc. 102 at 8-@ancia I.) Later, in her July
27, 2016 Motion for Court to @er Return of Insurance Proceeds So that Plaintiff M
Repair Her Home, Garcia repeated thesardaand argued that Chase is not entitled
possession of insurance proceeds becausenB®ants do not own or otherwise have
relationship to her loan. (Doc. 112 at 7-&3arcia I.) She made similadlaims in filings
on September 1 and 30, 201@ocs. 141, 170 itarcia l.)
VI. Renewed Motion to Consolidatedand the Court's Order to Show Cause

On September 1, 2016, Garcia filechation to amend her verified complaint i
Garcia Il to add a host of new claims. (Doc. 463arcia Il.) Many of her new claims,
including those sounding in fraud, related atieapart to her loan modification efforts
Defendants opposed Garcia'stian, contending that thproposed amended complair
"Just restates the allegations and claithat the partieslready litigated inGarcia |,
primarily because of self-imposed errorsGarcia | that she seeks to correct in the r
litigation of the case iGarcia Il." (Doc. 55 at 1 irGarcia Il.) Later, on September 20
2016, Garcia filed a me motion to consolidat&arcia | and Garcia Il. (Doc. 51 in

Garcia Il.) Once again reversing course, Garargued that the two cases shar

common issues of fact and law, namely theemship issue. Shesal requested that the

Court vacate and reset discovery deadlingsarcia Il.

This time, Defendants oppos#te request. (Doc. 68 iBarcia Il.) Defendants
argued that they "would be severely prejudibgdconsolidation” at this stage becau
“[ulnder Garcia's proposed Amended Comglaand proposed consolidation plan, 3
discovery and efforts iarcia | would be lost to a new rodrof discovery and evidencs
in Garcia Il that would eliminate the impacof all the Defendants' work iGarcia 1."
(Id. at 11.) Indeed, beginning in late J@846 and continuing intmid-September 2016,
Defendants filed several motions@arcia | seeking to preclude Garcia from introducin

evidence that Defendants alleged had begraperly withheld or untimely disclosed
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(Docs. 99, 122, 145 iarcia I.) Defendants believed that @m's latest consolidation
request was an effort to "discover, disdand introduce evidence and theorigSancia
Il that she might not bable to introduce iGarcia | if the Court grants the Defendants
Rule 37 motions." (Doc. 68 at 2 Barcia 1l.) Defendants also argued that Garg
sought "to push off the deadlines summary judgment in botBarcia | andGarcia Il,
and to vacate all dhe deadlines iGarcia Il, and require the Defendants to endlessly

litigate this dispute again in the contexthe proposed amended complainGarcia I1."

(Id.)
On October 28, 2017, ¢nCourt held a telephonic hearing on the motion
consolidate. (Doc. 91 iGarcia Il.) The Court began by discussing the allegations in

proposed amended complaint and inquiringudlthe common issues of fact and law:

THE COURT: Thank you. Okay. We are here on the
motion to consolidate and vacatescovery deadlines. | have
taken a quick look at the proposed amended complaint. You
have five new counts.

Count one is a [dedlatory judgment] a&on on the standing;
and count two, quiet title; threéntentional interference in
contractual relations; four, imé&onal infliction of emotional
distress; and five, fraud.

And by my quick analysis, it iks like all of them are based
on the claim that, there's an underlying issue on the
ownership of the plaintiff's loanls that the underlying basis
of all of those counts?

MS. FORDE: | believe that true, Your Honor, except
perhaps with the exception thfe 33-420 claim, which [ think

also has to do with whether d Cowles was an apProprlate
Itrusdtee, whether he receivedtruction to foreclose from the
ender.

THE COURT: Okay. And theim the motion, you argue that
the deadlines for dispositive mans, motion in limine, et
cetera, should be consolidaiedhe two cases, and you go on
to say that these cases baldycmvolve common questions of
law and fact; is that what you are saying?

MS. FORDE: In the motion teonsolidate, that's what the
motion to consolidate is about, yes, Your Honor.

THE COURT: And the commorssue of law and fact all

stems from the ownership of thean; is that pretty much
what we—
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(Id. at 3-7.)

The Court then reiterated its concertowt Garcia's decision to file a separalte

THE COURT: ... | knowthere's been—througho@arcia

I, there's a question ofvnership of the loan. That looks like
v%ha;Garma Il is about, too; am | right, or am | wrong on
that”

MS. FORDE: Garcia Il is about who the proper party is to
enforce the loan, yes. And | knaWwat that became an issue
In Garcia |, as it related to determining who could modify the
oan.

THE COURT: What's the comon question between . . .
both cases? Is it the loan?

MS. WILHITE: Yes, that's one of them.
THE COURT: Ownership of the loan?

MS. WILHITE: Yes, but thex are different issues fBarcia
| than there are iGarcia Il.

THE COURT: Well, let me &syou this. Everything? in
Garcia |l relies on—is based on theaim that there's loan
ownership that's in dispute?

MS. FORDE: Virtually everyting other than the possible
exception | discussed about 33-420.

THE COURT: And that issuis already raised iGarcia |,
the ownership of the loan.

MS. WILHITE: Yes, Your honor.It was raised, but it wasn't
the core issue of the complaint, because when we filed the
complaint, we had no idea thiiiere was an issue of whether
or not [BANA] owned the loan.

THE COURT: But it becaman issue once you discovered
the facts?

MS. WILHITE: Right.

lawsuit rather than aemd the complaint iGarcia I

THE COURT: Okay. That's what | am having trouble with.
Because it seems that we've gotase where there shouldn't
be two lawsuits here, there should only be one. Am | missing
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something here?

MS. WILHITE: Well, Your Haor, | don't—I believe that
the time to—and | am not syr® amend the complaint had—
| am not sure if we could ke amended the complaint by
time purposes or for time purposes3arcia | but—

THE COURT: Well, that's not how you amend complaints,
by filing new lawsuits. If you've got a new lawsuit and it
involves issues, you move tmend the complaint, and if
there's good cause, you get an amendment.

MS. WILHITE: | understand, Yar Honor, but we made the
decision to go forward in stateuwt on that claim, and then it
was removed to federal court.

THE COURT: Because | have gone through this file and
there's lots of contradictory dications from plaintiff as to
whether or not these are the sarase or if they are different
cases. You start out saying that they are the same, should be
consolidated. Later said theye not. Now we're back to
they're the same. | thk they're the same case.

THE COURT: Okay. Here's what's troubling me. This
shouldn't be two lawsuits, and it never should have been filed
that way—potentially. | don't know why, but that's what | am
hearing. So | am wondering-hi$ is called claim splitting,
and that's not appropriate tifat's what's happening here.

(Id. at 8-9.) The Court also explained thia# Scheduling Order's deadline for amendi
pleadings does not "mean yoan't file a motion to amend, it just means there's a li
higher burden to get it, but you can still do thatd. &t 17.)

The Court then allowed Defen€®unsel to speak on the issue:

MR. SHELY: ... [W]hat we would have expected was either
for them to file a motion laten February, because they knew
the issue before that deadihit, or to approach us.

We hadn't really started discoyan earnest. We had been in
mediation to that point, and to say, there's no I))rejudlce, can
we have another couple of weseto file a motion? | would
have probably said, you don't need to file a motion because
¥yehreally aren't prejudiced anmalon't even want to have that
ight.

But what they did was file ...the separate lawsuit . . .

THE COURT: In state court?

MR. SHELY: They filed it in state court, correct.

-14 -
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MR. SHELY: My clients didn't wat to be in state court, so

we moved it to federal court. And through happenstance, it

landed on Your Honor's desk.

THE COURT: . . . Let me jusask you . . . is it your
perception of the plaintiff's clad that both claims have the
underlying issue oivho owns the note?

MR: SHELY: Yes, Your honor.

MR. SHELY: And . .. we litigted and discovered the living
daylights out of that issue fBarcia .

(Id. at 17-20.)

After hearing further arguments from both sides, the Court stated:

What | am getting a sense of helbased on what | have heard
today and what | read in thegkeadings and what | have been
involved in with thiscase, is that th&arcia Il action was
brought as a strategy to tgaround the requirements of
Garcia |, the rules of procedure.

And instead of filig a motion to amengou filed a second
lawsuit that involved the samelaims, same issues, same

parties. And a second shot at discovery, a second shot at

additional damages that appatenwveren't properly pursued
in the first case.

So | am going tosisue an Order to Show Cause as to why

Garcia Il should not be dismisdeunder the rule against

claim splitting. Plaintiff explained she filed a separate
lawsuit instead of moving to amend, simply because she

wanted to avoid having to fila motion to amend, | guess, |
am not sure.

So despite the contradictorindications, representations
throughout these pleadings asatbat the issues are, it's clear
that the ownership of plaiff's loan is an issue iGarcia |, as
well as_the issue iGarcia Il. And . . . the theories in the
claims inGarcia Il look like they shouldhave been raised in
Garcia . The parties are identicahe issues are similar, so |
need an explanation as to why tidarcia |l should not be
dismissed under the rule against claim splitting.

(Id. at 35-36.) The Court also denied the motmiconsolidate, and declined to alter th
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schedule irGarica I. (ld. at 37, 40-41.)
The parties completed full briefing onetlorder to show cause on January 1
2017, but during thisme summary judgment briefing beganGarcia I. In her reply to
the Court's Order to Sho@ause, Garcia arguenhter alia, that instead of dismissing
Garcia Il, the Court has discretion to stay itngeng the outcome of the earlier-fileg
action. (Doc. 109 at 6 i®arcia 1) Accordingly, given thaGarcia | was in the midst
of dispositive motions briefingthe Court chose to defertem on the order to show
cause inGarcia Il pending resolution of Defendahtsummary judgment motion ir
Garcia |.
VII. Resolution of Garcia
In their Garcia | summary judgment motion, Deféants thoroughly addresse

the ownership issue. (Doc. 203 @arcia | at 2-3, 6-8.) Garcia, however, failed t

2,

)

d

D

engage with the issue in her response briefladh she reversed course again and denied

that ownership of the loan waf any "genuine conseque&fido the summary judgment

motion because the issue "is the objeciGartia II' as opposed to this case[.]" (Doc.

234 at 7-8 inGarcia I.)
On February 3, 2017, the Court heardl argument on Dendantsmotion for
summary judgment irGarcia I, during which it asked Gagls counsel about the

ownership issue:

THE COURT: Can you confirrwhether you are in any way
challenging defendants' ownership of the loan in this case?

MR. KUNZ: . . . Para raKhsll) and 111 [of the verified

complaint] says that BANA ownthe loan and that Chase is
the servicer. That was allegedt was admitted. | don't see
how it could be otherwise in this case . . ..

THE COURT: So your answer teat ownership of the loan
is not an issue in this case?

MR. KUNZ: Not as all so famps | am aware . . . . Not In

Garcia |. As | understand ithere's something aboGarcia
Il which raises that . . . .
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MR. KUNZ: It's not an issue in this case, as | understand . . .

THE COURT: The ownership dhe loan has éen raised a
number of times in the time we"aeen in this case, and | just
want to confirm. You'resaying there is no issue?

MR. KUNZ: That's—lased upon the pleadings as | read
them, Your Honor, | don't see how there could be an issue.

(Doc. 261 at 27-28 ibarcia l.)

On April 5, 2017, the Court enterednsmary judgment in favor of Defendants o
all claims inGarcia I. (Doc. 278 inGarcia I.) In its order, the Court found, based on tl
undisputed evidence in tleammary judgment record, th8 ANA purchased the Note
from WaMu in 2007, and at all relevant 881BANA possessed the téathrough Chase,
which services the &m on BANA's behalf." (Doc. 278 at 3@arcia I.)

Shortly thereafter, the Couordered supplemental briefs @arcia Il to address
the impact of the summary judgment ordeiGarcia | on the claim-splitting issue, the
allegations in the operativend proposed amended compigsjrand Garcia's ability to
pursue claims irGarcia Il that contradict her position Barcia I. (Doc. 112 inGarcia
II.) The parties have submitted theipplemental briefs (Docs. 114-15 @arcia ),
and the issues are ripe for consideration.

LEGAL STANDARD

"Res judicata, or claim preclusion, treat judgment, once rendered, as the f

measure of relief to be accorded between plarties on the same claim or cause
action." Hydranautics v. FilmTec Corp204 F.3d 880, 887-88 t® Cir. 2000) (internal

guotations and citation omitted{Claim preclusion bars a swdapiently filed action if the

prior litigation (1) involvedthe same parties or their prigig2) was terminated by a final

judgment on the merits, and)(Bivolved the same claim @ause of action as the later
filed suit. Id. at 888.
The anti-claim-splittingdoctrire, on the other hand, d@s before the entry of 4

final jJudgment and "prevents a party from ntaining two separate actions involving th

-17 -

il

of




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

same subject matter at the satinee in the same court argainst the same defendant}"

Henderson v. Bonaventyr@49 F. App'x 639, 641 (94@ir. 2016) (internal quotation anc
citation omitted). When deatmining whether twoactions have beemproperly split,
"the appropriate inquiry is whether, assumthgt the first suit were already final, th
second suit could be precludedrsuant to claim preclusionld. If the court determines
that improper claim-splitting has occurred,hés discretion to "stay the second su
dismiss it without prejudice, or consolidate the two actiomddson v. Montgomery Cty.
Nos. PWG-13-1077, PWG-14-3718, 2015 W&93808, at *3 (S.D. Md. June 23, 2015
(internal quotationrd citation omitted).
DISCUSSION

Defendants correctly note that claim preabu, rather than claim-splitting, is nov

the appropriate rubric for resolution the@t's order to show cause because a fi
judgment has been renderedGarcia I. Becausedsarcia | and Garcia Il involve the
same parties, the dispositiepiestion is whether the two tans share andentity of
claims. "The fact that [claimreclusion] depends on an ‘idigy of claims' does not mear

that an imaginativetiorney may avoid preclusion bytaching a different legal label tg

an issue that has, orwd have, been litigated.Tahoe-Sierra Preservation Council, Ing.

v. Tahoe Regional Planning Agen&p2 F.3d 1065, 1077-78t(BCir. 2003). "ldentity

D

it,

)

=

nal

of claims exists when two suits arise frdime same transactional nucleus of facts.”

Stratosphere Litig. LLC v. Grand Casinos, 298 F.3d 1137, 1142.3 (9th Cir. 2002)
(internal quotations and citati omitted). Stated differentlyjn]ewly articulated claims
based on the same nucleus of facts may stifiuigect to a [claim preclusion] finding if
the claims could have beenohight in the earlier action."Tahoe-Sierra 322 F.3d at
1078. Here, there is no doubat the claims asserted @arcia Il derive from the same
transactional nucleus of facand could have been brought in the earlier action.
l. Identity of Claims

The operativeeomplaint inGarcia Il contains (1) an action to quiet title and (2)

claim that Defendants violated A.R.S. 8§ 334y recording certaidocuments asserting
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an interest in the Scottsdale property, sashan assignment of the deed of trust,
substitution of trustee, and a notice of trusteals. (Doc. 1-2 at 9:) Both claims are

based on allegations that neither ChaseB#XA "own" or otherwise have a beneficial

interest in the loan. It is amply clear frahre Court's discussion of the relevant factyal

and procedural history of élse two cases, however, tHaefendants' relationship tg
Garcia's loan was at issue @arcia I, and that the quiet titland 8§ 33-420 claims

asserted iGarcia Il could have been brought in the prior action.

Indeed, Ms. Wilhite represented that dvenership issue was "directly relevant" to

the negligence is&s raised irGarcia | and "goes directly to all of our claims." (Doc. 6‘6
u

at 10-11 inGarcia I.) Based on that representatitime Court permitted Garcia to purs
substantial discovery on thmvnership question. Moreoveadgspite later contradictory

representations about the nedace of the ownership issue the claims asserted ir

Garcia |, Garcia continued to press the issuenmrtten submissions in that case ang,

therefore, sought a deasi on this issue. SeeDocs. 102, 112, 141, 170 (Barica 1.)
Defendants extensively briefed the issue andemced their relatiofgp to the loan in
their summary judgment motion, but Garcleose not to rebut Defendants' evidence 3

legal authorities. In fact, Garcia's counseketi during oral arguemt that he could not

see how Defendants' relationship to the l@auld genuinely be at issue given the

admissions in paragraphs 11@dl1 of Garcia's verified agplaint. (Doc. 261 at 27-28
in Garcia I.) Consequently, the Court's summargigment order, like Garcia's verified

complaint, acknowledged th&ANA purchased Garcia's loan and at all relevant tim

possessed it through Chase asviser. In light of this history, it is disingenuous fqr

Garcia to now argue that Defendants'tretaship to her loan was not at issué3arcia |,
or that her present claims premised alfegations that Defelants do not own or
otherwise have an interest in heamocould not have been brough@arcia I.

The same is true for Garcigsoposed amended complaint Garcia Il. In
addition to the quiet title and false recomgh claims discussed above, the propos

amended complaint seeks a declaratory judgniet Defendants do not have an intere
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in the loan and alleges atas for intentional interfereecwith contractual relations,
intentional/negligeninfliction of emotional distress, fual, and violations of the Arizona
Consumer Fraud Act (ACFA). (Doc. 46-1 Barcia 1l.) All of these claims
fundamentally are based on allegations that bidats do not have amtierest in Garcia's
loan and, therefore, acted pnoperly by negotiating a mddiation they allegedly were
not authorized to providand by initiating non-judial foreclosure. %eeld. 11 110-150,
187-200, 202, 21@29, 234-236.) For reasons alreadscdssed, Defendants' interest
Garcia's loan was partly the subject@drcia |, and all claims asserted arcia Il's
proposed amended complaint abhlve been bught in the prior aon because they all
fundamentally derive from & same ownership question.
ll. Waiver

Garcia contends that dismissal isgpeopriate because Defendants have wai\
the claim-splitting andes judicatadefenses by not raisinpem. Although the Court
raised claim-splitting andes judicataquestionsua sponteit disagrees that Defendant
waived the issues.

First, thoughDefendantgdid not move to dismis&arcia Il for improper claim-

splitting during tle pendency oGarcia |, they consistently voicedoncerns that the two

n

ed

cases overlapped factually and legally. Farmeple, Defendants opposed Garcia's efforts

in March 2016 to obtain discovery dhe ownership issue in the context @&rcia |

because Garcia had "just filed a quiet title @ciin [s]tate [c]ourt raising this issue witl
[WaMu] and so forth. So there's a wh@dther] litigationin which the question of the
bank's role is at issue, amek will address those issuestirat lawsuit[.]* (Doc. 66 at 9-
10 in Garcia 1) In June 2016, in respse to Garcia's first mion to consolidate, Mr.
Shely wrote to Garcia's coungbht Defendants were amenable to consolidation so |
as the parties could agree not to dupéadiscovery that had already occurredsiarcia

I. (Doc. 178-1 at 6 iGarcia I.) Likewise, during the Rul&6 scheduling conference i

_ 2 Moreover. Gar_(:ia actuallv souaht chitinated her entitlems to e_mntional
distress damages arcia I. (SeeDoc. 203 at 15-18; Doc. 233 at 15-16darcia |.)
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Garcia Il, Mr. lannelli discussed the substantial discovery into the ownership issug
had already occurred @arcia | and voiced concerns over needlessly duplicating th
efforts inGarcia Il. (Doc. 47 at 7-8 izarcia 1l.) Finally, and peréips most explicitly,
Defendants actively opposed Garcia's SepwnR016 efforts to amend her verifie
complaint in Garcia Il and to consolidate the two tams. Defendants argued tha
Garcia's proposed amended complaint |argkiplicated claimalready being litigating
in Garcia I, and that amendment and consolidiat'would eliminate the impact of al
Defendants' work irGarcia I" and "require . . . Defendaato endlessly re-litigate this
dispute again in the context thfe proposed amended complainGarcia I1l." (Doc. 68
at 2 inGarcia Il.) In short, although Defendantsidiot explicitly state a claim-splitting
defense prior to the Court's order to show eatlsey consistentlgbjected to and voiced
concerns over the glicative nature oGarcia Il and the discovery sought in that case.
Second, assuming that Defendamtsived the clainmsplitting issue through
acquiescence, the same is not true witheeisfo the claim preclusion defense. Clai
preclusion requires a final judgment in th@paction. Consequently, Defendants cou
not have raised the issueigsrto April 5, 2017, whenthe Court entered summarn
judgment inGarcia I. When asked to brief the imgt of the summary judgment ir

Garcia | on the claims asserted f@arcia Il, Defendants promptly raised the claif

preclusion defense. Accordingly, the Coundf no waiver that would salvage Garcig'

second lawsuit.
lll. Prejudice

Lastly, Garcia argues that dismissalinappropriate because the Court delay
ruling on the claim-splitting issue until afta final judgment was entered @arcia |.
She contends that this delay was prejadlisecause, absent a final judgmenGiarcia |,
claim preclusion would not ke barred her claims iGarcia Il and the rule against
claim-splitting would not hée required dismissalThe Court disagrees.

As previously noted, the claim prasion and claim-splithg analyses are

substantially the same. Under the former, the Court considers whether a subseq
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filed action is barred by a final judgmentarprior action involvinghe same parties and
an identity of claims. Hydranautics 204 F.3d at 887-88. rder the latter, the Court
considers whether, assuming the earlier-filetioacwere already final, the second suit
could be barred by alm preclusion. Henderson649 F. App'x at 1. Thus, the entry
of a final judgment inGarcia | did not alter the substantive legal analysis necessary to
resolving the Court's order to show cause] for the reasons stated in this order the
Court would have found improper claim-sphgi had it ruled prior to entry of the final
judgment inGarcia |.
The meaningful differene between claim-splitting and claim preclusion is the
remedy. Whereas claim preclosibars the later-filed actioii,the Court determines that
improper claim-splitting has occurred, it hasaletion to "stay the second suit, dismisg it
without prejudice, or conddate the two actions."Mason 2015 WL 3891808, at *3

(internal quotation and citation omitted). Acdimgly, the Court uderstands Garcia to
be arguing that, had the Court ruled on tke@m-splitting questiorbefore the entry of

final judgment inGarcia Il, it could have remedied the improper claim-splitting throu

(@]
>

either of the two less drastic sancis. Garcia's argument is misguided.

Garcia's litigation conductnd not the timing of this Court's order, effectively
removed consolidation as a workable remedijaroughout this litigaon, Garcia has not
pursued consolidation consistemth its purposes. When sHirst moved to consolidate
the matters, Defendants were amenable todimiagion so long as discovery that wgs
common to both matters anddhalready been completed Garcia | was not duplicated
for purposes ofGarcia Il. This request was reasomabbnd the Court would have
consolidated the two casestlat early stage had Garcia moéxplicably withdrawn her
request and made a series of contradictepresentations abouthether consolidation
truly was appropriate.

Later, during the Rule 16 scheduling conferenc&anmcia Il, the Court invited a
renewed consolidation requestn fact, the Court explicitiwoiced concerns that the

claims inGarcia Il could be barred byes judicataprinciples if the matters were not
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consolidated an@arcia | proceeded to a final judgment the merits. (Doc. 47 at 5-7 in

Garcia Il.) Despite the Court's concerns, ceeinfor Garcia declined the Court'

[92)

invitation to renew heconsolidation request.

Thus, Garcia had two opportunities ¢tonsolidate these maitseearly in this
litigation, at a time when Defelants would not have beerepdiced by consolidation,
and in a manner that would ve avoided needless duplicatiof resources. Instead,
Garcia chose to duplicate discovery and ligghbth cases simultaausly. Only after
Defendants had filed a series Rule 37 motions irGarcia I, and at a time when
Defendants could articulate clear prejudice, @arcia again reveramurse and move for
consolidation. Indeed, Garcia alsought extensions of deadlinesGarcia |.

Concurrent with the issuance of itsder to show cause otlhe claim-splitting
issue, the Court denied Garcia's latest motaoonsolidate the twoases. (Doc. 81 in
Garcia 1l.) In so doing, the Court found that "tkgarcia Il action was brought as a
strategy to get around the requirementssafcia I' and "instead of filing a motion to
amend you filed a second lawsuit that imeal the same claims, same issues, sagme
parties. And a second shot at discoyemysecond shot at additional damages that
apparently weren't properjyursued in the first case.(Doc. 91 at 35-36 iGarcia Il.)
The Court also refused to stayextend the deadlines @arcia |.

Having already denied Garcia's Sepem2016 consolidatiorequest, and having
refused to stay or extend the deadlinesGarcia |, consolidation ceased to be viable
option consideringsarcia I's procedural posture. Habe Court ruled on the claim-
splitting issue prior to the & of final judgment inGarcia |, it therefore would have
been left with two options:it could have (1) staye@arcia Il pending the outcome of
Garcia | or (2) dismisse@arcia Il. By deferring a ruling on the claim-splitting questign
until after resolution of5arcia |, the Court chose the less dra®f these two remedies
affording Garcia the benefit dfie doubt that some or a@if the claims asserted Barcia
Il could survive a final decision iBarcia I. Garcia cannot credibly argue that she has

been prejudiced by the Court's choiceclsuhat the Court suld disregard claim

-23-




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

preclusion principles and allow her to litigataims that could rad should have beer
brought in the prior action.
CONCLUSION

For the foregoing reasons, the Court finds that the final judgment enterg

Garcia | precludes Garcia from pursuirnige claims asserted iBarcia Il, all of which
fundamentally are premised on allegations that Defendantsrwawgerest irher loan.
These claims all are based on the samesaetional nucleus of facts as the clain
asserted irisarcia | and therefore could and should hdee=n brought in that litigation.
Indeed, Garcia's early consolicen request—which she inekgably withdrew and later
repeatedly contradicted—demonstratdgt the claims at issue iGarcia Il are
sufficiently related tahe claims decided iGarcia | that the matters could have beg
litigated together. Garcia has never offered fatiery explanationfor her decisions to
bring these suits separately atodwithdraw her first condimlation request, or for her
contradictory statements about the relatmpsetween the two actions. In the en
Garcia twice forewent early oppartities to consolidate these matters and, instead, m
a strategic decision to try these mattersaasately, despite concesvoiced byDefendants
and by the Court that final judgment in th&arcia | could haveres judicataeffects on
Garcia Il. Now that those circumstances havenecto pass, the Court finds that th
matter is subject to dismisaahder claim preclusion principles.

IT IS ORDERED that this matter iRISMISSED pursuant to the Court's order t

show cause (Docs. 80, 112The Clerk shall terminate all pending motions as moot 3

44,. Moo

9 Rayes
Ufited Siaes uisuict J'tgp

close this case.
Dated this 21st daof June, 2017.
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