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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Patricia Garcia, No. CV-16-01023-PHX-DLR
Plaintiff, ORDER
V.

JPMorgan Chase B& NA, et al.,

Defendants.

Defendants JP Morgan Chase, N.AClfase”) and Bank of America, N.A

(“BANA”") move for an award ofttorneys’ fees against Plaintiff Patricia Garcia pursu

to fee shifting provisions within Garciajgromissory note (“Note”) and corresponding

Deed of Trust (“DOT"). (Docl19.) Defendants also seak award of fees jointly and
severally against Garcia, her current attosnBaniel Cracchiolorad Barbara Forde, hef
former attorney Monique Wilhite, and thegspective law firms and marital communitig
pursuant to A.R.S. 8§ 12-34%& 28 U.S.C. § 1927. The relevant background may
found in the Court’'s June 22, PD order dismissing this actionGarcia II”) (Doc. 117),

and April 5, 2017 order grangnsummary judgment for Defendants in the related cas
Garcia v. JP MorgarChase Bank NA, et alNo. CV-15-01493-PHX-DLR Garcia I")

(Doc. 278 inGarcia ). The Court grants Defendantsiotion in part, as explained

below?

! Unless otherwise specified, recoithtions refer to documents filed @arcia Il.

7.2(0 2 Garcia’s request for oral argument is deni€keFed. R. Civ. P. 78(b); LRCiv.

Doc. 160
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I. Preliminary Issues

Before turning to the merits, the Courdagksses three prelinarny issues: (1) the
duplicative responsive briefing on whettli@efendants are entitled to fees against Gar
pursuant to the Note and DOTZ) Garcia’'s improper reqgse for reconsideration or
vacatur, and (3) the adegcy of the parties’ efforts tmeet and confeon Defendants’
fee request.

A. Duplicative Briefing

cia

Defendants seek an award fefes against Garcia and her current and former

attorneys, Wilhite, Cracchiolo, and Forde. Wilhitehditew as counsel for Garcia o

June 7, 2016, and therefore does not reprtessarcia in opposg Defendants’ fee

request. (Doc. 20.) Wilhite approprigtefiled a separate response memorandiyim

addressing only Defendants’ rexgtl for fees against herrgenally. (Doc. 142.)
Cracchiolo and Forde, tw@ver, both remain counseaf record for Garcia.
Though the Court can undeastl why Forde and Cracchioldecided to separately

address Defendants’ request for fees agaimsh thersonally, the Court did not expect

receive separate briefs addressing the f@east against Garcia. A litigant is not entitlgd

to as many responses as $ias attorneys. Yet that vghat happened with respect t
Defendants’ request for fees against Garciaymmt to the fee-shifting provisions of th
Note and DOT. $eeDocs. 139 at 13-14; 148 at 3-4This duplicative briefing is anothet
manifestation of a persistent problem throogt this litigation: tle lack of adequate
coordination and communication between Cracchiolo and Fofke, €.g.Docs. 117 at
9-10; Doc. 148-2 at 24 {1 2.) The Court nivedess will consider the duplicative briefin
as to the fee request against Garcia, atermants have not olgeed to it. Where
relevant, the Court will specifwhether an argument is fodinn the response filed by
Cracchiolo (“Cracchiolo responsed) the response filed by Forde (“Forde response”).
B. Reconsideration orVacatur of the Court’s Dispositive Order

In responding to Defendaitcontention that this case was groundless and

brought in good faith, Garcia comments afinn passing that the evidence justifies

|®)
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either reconsideration or vacatur of theu@® dismissal order under Federal Rule pf
Civil Procedure 60. (Docs. 93t 2; Doc. 148 at 10.) @Gaa has not properly moved for
such relief.

Indeed, this case’s appellate history Higits why it is imperave for parties to
actually movefor relief and not just casually atle to it in unrelated filings. Garcia
noticed an appeal on July, 17017, which she amended ornyJR6, 2017 afer the Court
formally entered judgment. (Docs. 12432.) Had Garica properly moved far
reconsideration of the Court’s dismissal orderfor Rule 60 relief within 28 days aftef
the Court entered judgment amly 20, 2017, th Ninth Circuit woull have held her
notice of appeal in abeyance uiriie Court ruled on her motionSeeFed. R. App. P.
4(a)(4);Leader Nat'l Ins. Co. vMndus. Indem. Ins. Col19 F.3d 444, 44%th Cir. 1994).
That did not happe Rather, Garcia’'sppeal proceeded for\aral months until the
parties stipulated to dismissal, resulting thee Ninth Circuit issuing its mandate o
December 5, 2017. (Doc. 1547hus, not even the Ninth €uit understood Garcia to

-

have properly moved for reconsidigoa or other post-judgment relief.

In addition to not actually moving rforelief, Garcia’s passing requests fQr
reconsideration or vacatur aselbstantively and proceduraliynproper. First, in the
Cracchiolo response, Garcia segts that the Court shouldcomsider the merits of thig

case. (Doc. 139 at 2.) Pursuant RQiv 7.2(g)(2), however, “[a]bsent good cause

14

shown, any motion for reconsideration shalfikexl no later than fourteen (14) days afte
the date of the filing of the @er that is the subject of tmeotion.” The Court issued it

r

dismissal order on June 22, 2017 and edtgudgment based on that order on July 20,
2017. Even taking the latest of these wates, any motion for reconsideration was due
by no later than August 3027. Garcia’s passing referentegeconsideration are made
in a response memorandum filed on Sefen®t, 2017, over a month late, and she has

not shown good cause for the defay.Nor does her one-sentence allusion [to

* The Court granted the parties’ stiptiva to extend the time for Garcia tg
respond to Defendants’ att@ys’ fees motion to September 6, 2017, but neither fthe
parties’ stipulation nor the Court's der approving it mentioned a request for
reconsideration. (Docs. 133, 134.)

A4

-3-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

reconsideration comply with thhequirements of LRCiv 7.2(g)(1).

Next, in a footnote to the Forde resporSarcia argues that that the judgments
Garcia | andGarcia Il should be vacated under Rule 6(Doc. 148 at 10 n.11.) Thg
Court will not consider any such argumennhcerning the summary judgment order
Garcia [; it should go without saying th&@tGarica wants relief ircarcia |, she must file
a motion in that case and not this one. As for Garcia suggestion that the Cour
should vacate the judgment in this caserc{aadid not follow the appropriate procedur
for requesting such relief after shiled her appeal. Specifically,

[olnce an appeal is filed, the district court no longer has
jurisdiction to consider motions to vacate
judgment. However, a districourt may entertain and decide
a Rule 60(b) motion after noticef appeal is filed if the
movant follows a certain procedure, which is to ask the
district court whether it wishet® entertain the motion, or to

grant it, and then move [the appeals court], if appropriate, for
remand of the case.

Davis v. Yageo Corp481 F.3d 661, 685 (9th Cir. 20Q(fternal quotations and citation$

omitted). Thigdid not happen.

Garcia’s failure to followthis procedure raises caras about whether the Cout

may properly entertain her request for tgosigment relief now. Indeed, all the

arguments raised in her response briefsctcaud likely would have been made in h

appellate briefs had she nosutissed her appeal. For theutoto consider them now,

after Garcia has dismissed her appeal aadNinth Circuit has issued its mandate, would

afford her an impermissible sewbbite at the apple. Marseer, Garcia has since filed fof

bankruptcy, meaning further prosecution aésdl matters would be complicated by tt
bankruptcy stay. It therefore is not cléhat Garica still desires post-judgment relie
These subsequent developments, coupled twérabsence of a formal motion requestil
such relief, counsel agwt the Court further entertainitigese arguments in this order.
C. Adequacy of the Meet and Confer
Local Rule of Civil Procedure 54.2(d)(1) states:

-4 -
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No motion for award of attorys’ fees will be considered
unless a separate statement of the moving counsel is attached
to the supporting memorandum certifying that, after personal
consultation and good faith efferto do so, the parties have
been unable to satisfactorilyesolve all disputed issues
relating to attorneys’ fees dhat the moving counsel has
made a good faith effort, but ibeen unable, tarrange such
conference. The statement of consultation shall set forth the
date of the consultation, the names of the Rartlmpatlng
attorneys and the specific resutisshall describe the efforts
made to arrange such conference and explain the reasons why
such conference did not occur.

In accordance with thisule, Defendants submitted separate statement o

consultation that explained the following:

Defendants . . . provide this statent of consultation with . . .
Garcia’s counsel pursuant tdRCiv 54.2(d)(1). On July 6,
2017, Defendants’ counsel sent counsel for [Garcial,
including former counsel Muoque Wilhite and current
counsel Daniel Cracchioloand Barbara FHde, email
correspondence requesting tchedule a time to meet and
confer regarding Defendantsteémtion to file a motion for
attorneys’ fees. Ms. Forde duMs. Wilhite responded. Ms.
Wilhite declined to participaten the meet in confer because
she is no longer counsel of record.

Subsequently, on July 6, 20IMs. Forde stated that Garcia
objects to a request for attorrseyfees and further that Ms.
Forde believes this Court might deny a motion for attorneys’

fees in light of Garcia’'s intgion to appeal this Court’s
decision.

(Doc. 120.)

In the Forde response, Garcia contends frefendants’ efforts to meet and conf
were inadequate because Defendants did restifypthat they intended to seek sanctio
against Garcia’'s current andriieer attorneys, nor did theypake a good-faith effort to
resolve the dispute. (Doc. 84t 2.) For support, Garcstaches the emails exchange
on June 6, 2017. (Doc. 148-2 at 49-51.) réfevant part, Daniel Crane, counsel fq
Defendants, emailed Cracchiolo, Forde, anithi¥é¢ the following: “Rease let me know
if you are available today to meet and comégyarding Defendants . . . intention to file
motion for attorneys’ fees based upon theu€e dismissal of Ms. Garcia’s claims i
Garcia Il.” (Id. at 50.) Forde replied:

| am traveling and jusdrrived in Nashville.

d

a
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| would recommend you contact the court, as my
understanding is that Juddeayes will simply deny an)(
attorney fee motion pendingppeal. And as Bob Shely
knows, if we don't settle tiough the Ninth Circuit mediation
rogram, Garcia Il will be @gpealed. If you have a deadline
ooming for filing the appliation, | will agree to an
extension.

(Id.) Bob Shely, now former cosel for Defendants, responded:

The judge might deny the motiar decline to hear briefing,
but he might decide it too. Eghway, we plan to file it, and
we presume that you would om@oit [in] any event, so I'd
like at least to have your emement that we have met and
conferred and that Garcia opposes the motion in substance
and timing.

(Id. at 49.) Forde replied: “Yese would oppose the motion.’Id()

Though the parties’ correspondence piyservice to LRGr 54.2(d)(1), it does
not comport with the purpose of the ruleThe emails do not reflect a substantiv
conferral over the issues raisedthe motion; they refled failed attempt to schedule
time to confer, which evidently rmne was interested in doing.

Thoughonly Forderaises the issue, the Court fintteat Defendants’ failure to

adequately meet and confer with Wilhite poeles them from seeking fees against h

At no point in the emails discussed abovd Biefendants disclose the basis for thei

planned motion, specifically that they inteed to seek a fee awd against Garcia’'s
current and former attorney®?erhaps had they done $@ilhite would have conferred
on the motion to thextent it sought fees from herrpenally. Indeed, Defendants
statement of conferral indicates that Wilhdeclined to participat in the consultation

because she is no longer counsel of reashdgh suggests Wilhitbelieved Defendants’

anticipated fee motion would lmbrected against Garcia onlgnd not also against her,.

Because Wilhite was no longer counsel aore, it was reasonablerfber to decline the
invitation to meet and confer, as she ntagks authority to litigate or negotiate o
Garcia’s behalf. But had she known tife¢s would be sought from her personally,
productive consultation on thasue might have been possible.

Cracchiolo and Forde, however, remain counsel of record for Garcia

therefore, had an obligation to engage with Defendants in good faith regardless
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basis for the motion. Garcia accuses Ddénts of certifying a falsehood in thelr
statement of consultation, but this is nenmtirely accurate. Defendants’ counsel,
Cracchiolo, and Forde all share some responsibility for the failure to meet and confer.

For her part and to heredit, Forde initially did not seem reluctant to meet ahd
confer. Rather, she informed Crane that¢ stas travelling out-of-state, noted some
concerns about the timing of the anticipai@tiorneys’ fees motion, and offered to

stipulate to an extension of tinbe file the fee application. Instead, of offering to confer

via telephone or to schedule a time to eordifter Forde returnetb Arizona, Shely
simply reiterated his intent to file the trmn (again, without any discussion of it

substance), and asked Forde if she would agree that the parties had met and co

UJ

nfer|

and to confirm that Garcia opposes the omti Of course, the parties had not met and

conferred in any meaningful sense. Fongevertheless responded affirmatively a

stated that Garcia would oppotfee motion. This, of course, raises a serious quest

nd

on:

how would Garcia or her attaegs know that they would oppose the motion if the basis

for the motion had rtdbeen disclosed?
Cracchioloevidentlydid not respond to the email at all.

No party genuinely sought to confergood faith. It is nogood faith to blindly

oppose a motion without substaetinformation about its legal and factual bases. Nof

it good faith to agree to tell the Court tlyau have conferred whem reality, you have
not, or to give up after one failed scheduling attempt.

Nonetheless, the Court will not deny fBledants’ application as it pertains t
Garcia, Cracchiolo, and Forde tins basis. Courts in thidistrict occasionally overlook
this procedural shortcoming, especially amhdoing so causes no prejudice, or wh
ordering the movant to file a new timn after consultation would be futilé&See Skydive
Ariz., Inc. v. QuattrocchiNo. CV 05-2656-PHX-MHM, 201 WL 1004945, at *1 (D.

Ariz. Mar. 22, 2011). The Court finds suth be the case. Garcia's willingness to

declare her unqualified opposition to the at&ys’ fees motion without having seen or

discussed its contents strongly suggests d@hatore substantive consultation would n

O




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

have changed her mind. Moreover, “[blasedtlod rancor between dhp]arties in this
case and their repeated failtoework out issuewithout resorting to motion practice, thg
Court highly doubts anguch consultation would have been productiviel” The Court
therefore will excuse the parties’ failure toeet and confer in good faith because t
parties regrettably do not seem receptivestich a consultation and, based on th
diametrically opposed memarda, it likely would be futile.

And with that, the Courproceeds to the merits.
ll. Fees Pursuant to the Note and DOT

A. Entitlement

Defendants argue that four provisionstie Note and DOT require the Court {
award reasonable attorneys’ fees in this c&3Sest, paragraph 14 @arcia’'s DOT states:
“Lender may charge Borrowéees for services performaa connection with Borrower’s
default, for the purpose of geecting Lender’s interest ithe Property and rights unde
this Security Instrument, inatling, but not limited to, attoeys’ fees, property inspectiof
and valuation fees.” (Doc. 119-1 at 86)87Second, paragraph 9 of the DOT provid
that the Lender may seek reasonable attorrfegs’ expended for participating in a “legs
proceeding that might significantly affectaer’s interest in th€roperty and/or rights
under this Security Instrument.”ld( at 84.) Third, paragph 22 of the DOT provideg
that the Lender may collect reasonable raggs’ fees incurred in connection witl
pursuing an acceleration of the loarnd. @t 89.) Finally, paragph 7 of the Note states
that Garcia will be in defauit she does not pay on the Na@te agreed, and that “the Not
Holder will have the right to be paid back [yarcia] for all of tle costs and expenses i
enforcing this Note to the extent not pitmted by applicable \. Those expenses
include, for example, reasonable attorneys’ feekl’ at 73.)

Garcia is identified as Boower and Washington Mudii Bank, FA (“WaMu”) is
identified as “Lender” under both instrumentsld. (@t 75, 77.) In its order granting
summary judgment for Defendants @Barcia |, the Court found based on th

uncontroverted evidence that “BANA purchaskee Note from WaMu ir2007, and at all

-8-
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relevant times BANA possessélde Note through Chase, igh services the loan on
BANA'’s behalf.” (Doc. 278 at 3 inGarcia ) In dismissing this case, the Cou
reiterated that finding and concluded thapiiecluded a contrary determination in th
second lawsuit. (Doc. 117 at 1, 19-200hough Garcia continues to argue over thg
rulings in her responses to feadants’ attorneys’ fees dpgation, she did not timely or
properly move for reconsideration in eitheseanor has she pursued an appeal. Instd
she voluntarily dismissed her appeals inhboases and the Ninth Circuit has issu
mandates. Accordingly, Defeants are entitled to invokedHee-shifting provisions of
the Note and DOT.

As the Court explained in its dismissal order:

The operative complaint . . owetains (1) an action to quiet
title and c5_2) a claim that Defenais violated A.R.S. § 33-420

by recording certain documents asserting an interest in the . . .
property, such as an assignment of the [DOT], a substitution
of trustee, and a notice of trasts sale. . . . Both claims are
based on allegations that nethChase nor BANA “own” or
otherwise have a beneficial interest in the loan.

The same is true for Garcia’s Iproposed amended complaint . .
. . In addition to the quiet titland false recordings claims
discussed above, the proposashended complaint seeks a
declaratory judgment that Defendants do not have an interest
in the loan and alleges clairfy intentional inerference with
contractual relations, int@onal/negligent infliction of
emotional distress, fraud,nd violations of the Arizona
Consumer Fraud Act . . . . All of these claims fundamentally
are based on allegations thBefendants do not have an
interest in Garcia’'s loan and, therefore, acted improperly by
negotiating a modification theylegedly were not authorized

to provide and bynitiating non-judicial foreclosure.

(Id. at 19-20.) Accordingly, Defendants’ defensf this action falls within the scope g
the fee-shifting provisions of the Note and DCHee Rich v. BAC Home Loans Servicil
L.P., No. CV-11-00511-PHX-DLR, 2015 WI112090226 (D. Ariz. Mar. 20, 2015
(reaching similar conckion based on similaroatractual provisions)aff'd by Rich v.
Bank of Am., N.A666 Fed. App’x 635 (9t@ir. 2016).

Garcia does not argue otherwise. @ast, she contends that Defendants can

-9-
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recover attorneys’ fees under the Note and DOT because A.R12Z-E803(B) and 33-
420(B) provide the exclusive roleanisms for recovering fees in actions asserting the fwo

claims in the operative corgint, and those statutepreclude fees under thes

D

circumstances. (Docs. 139 at 13-148 a 3-4.) Garcia is mistaken.

Although Arizona courts have held thaRAS. 8§ 12-1103(B) is the exclusive basjs
for attorneys’ fees in quiet title actions,eth have done so in the context of fee
applications brought under A.R.S. § 1283 (A), which allows courts, in their
discretion, to award attorneyes to prevailing parties in@ans arising out of contract.
See Lange v. Lotzer27 P.2d 38, 39-40 (Ariz. Ct. Apf986). This corlasion is based
both on the well-settled principtbat “a specific statute governs over a general statute on

the same subject and will control,” and #nR.S. 8§ 12-341.01(A)’s plain language

which subordinates its appliben to other statutes thatqwide for attorneys’ feesld.

Indeed, all of the cases relied upon by Gairoralve applications fofees under A.R.S. §
12-341.01 rather than under express contractual fee-shifting proviss@esAriz. Bd. of
Regents v. Main Street Mesa Asso881 P.2d 889 (Ariz. Ct. App. 1994)ewis v.

Pleasant Country Ltd.840 P.2d 1051, 1060 (Ariz. CApp. 1992). The Court has not
found a case in which an Arizarcourt has applied this rute refuse an award of fees
otherwise provided for by an express contractee-shifting provision. The same holds
true for Arizona’s false recordings statute.

To the contrary, under Arizona law “whem contract has an attorney[s’] fegs
provision it controls to the exclusion of the statuteRich 666 Fed. App’'x at 642
(quoting Lisa v. Strom 904 P.2d 1239, 124R.2 (Ariz. Ct. App. 1995)). Further, the

Court lacks discretion to refuse to awarddainder a contractual fee-shifting provisio

14

=)

which must be enforced amding to its terms.SeeChase Bank of Ariz. v. Acosta30

P.2d 1109, 1121 (Ariz. Ct. App. 1994). Stated differently, where parties have

contractually agreed to shift attorneys’ fees, their agreement conBuatswvhere no such
fee-shifting provision exists, a specific feafshg statute will govern to the exclusion of

a generic one. Defendants therefore artled to their reasonable attorneys’ fees

-10 -
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because the parties have contractually agitestiift fees under these circumstances, 8
the Court is without discti®n to refuse the award.

B. Reasonableness of Fee Request

Where reasonable attorneysek are sought pursuanta@ontractual provision, g
fee award must be supported by of what is reasonableSchweiger v. China Doll
Rest., Inc. 673 P.2d 927, 931 (ArizZCt. App. 1983). “A fee award calculated by
lodestar method—multiplying a reasor@abhourly rate by the number of hour
expended—is presumptively reasonableFlood Control Dist. of Maricopa Cty. v.
Paloma Inv. Ltd. P’ship279 P.3d 1191, 1212 (Ariz. Ct. App. 2012).

Once the prevailing party makesprima facie case that the
fees requested are reasonable, the burden shifts to the party
opposing the fee request to establish that the amount
requested is clearly excessive.that part.?{ fails to make such

a showing of unreasonableneb® prevailing party is entitled

to full payment of the feeslf, however, the party opposing

the award shows that the otherwise prima facie reasonable fee
request is excessive, the court has discretion to reduce the
fees to a reasonable level.

Geller v. Lesk285 P.3d 972, 976 (Azi Ct. App. 2012).

When analyzing the reasonableness ofqaested fee award, the Court begins
determining the billing rate charged byethattorneys who wodd on the case.
Schweiger 673 P.2d at 931. [I]n corporate and commerdidtigation between fee-
paying clients, there is noeed to determine the reasomahburly rate prevailing in the
community for similar work because the ratearged by the lawyer tihe client is the
best indication of what issasonable under the circumstances of the particular cike.’

at 931-32. However, “upon the presentatainan opposing affidavit setting forth thg

reasons why the hourly billing rate is unre@aable, the court may utilize a lesser rate.

Id. at 932.
Defendants seek fees charged by twtoraeys, Shely and Crane, and or
paralegal, Justin Monnet. (Doc. 119-1 at Shely billed at an hourly rate of $43(

Crane at $279, and Monnet at $21%.)( In the Forde response, Garcia unpersuasiVv

nd

a

AY”4

e

ely

argues that these rates are unreasonhlgi because the results of a 2013 survey
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conducted by the Arizona State Bar indicated that the mean biltes fir attorneys and
paralegals are lower. (Docs. 148 at 17; 148-12.) As Defendants note in their reply

survey results are several years old. Masezg, although the survey discusses factq

such as firm size, experience, locationd dreld of practice in isolation, it does naot

analyze how these factors might affect feesan combination. The Court therefor
finds that the hourly rates chargedDgfendants’ counsel are reasonable.
Next, the Court must assess whether Deééats’ attorneys billed a reasonab

number of hours for appropriate tasks. reasonable attorneyfe award compensate

only for those “item[s] of service whichat the time rendered, would have beg

undertaken by a reasonable and prudent éawp advance or protect his client’
interest.” Schweiger673 P.2d at 932 (internal quotatiand citation omiti@). To that

end, the party seeking a fee award must suaméffidavit indicating “the types of lega
services provided, the date the service wasiged, the attorney providing the service

., and the time spent prong the service.”ld.; see alsdLRCiv 54.2(d)(3), (e). Once
that party establishes its entitlement to fard submits a sufficientigietailed affidavit,

“the burden shifts to the pgropposing the fee award tordenstrate the impropriety of
unreasonableness of the requested fe@olan v. Starlight Pines Homeowners Ass’
167 P.3d 1277, 1286 (Ariz. CApp. 2007). The opposing party must “present spec
objections to the reasonableness of the fees requedidd.Generic assertions that th
fees “are inflated and that much of counseltsk was unnecessary . are insufficient as
a matter of law.”Id. at 1285-86.

Defendants have met their prima facied=ur by submitting a dailed, task-based
itemization of the fees incurred in defendin@iagt this action, whit total $98,307.20.
(Doc. 119-1 at 93-99.) This itemization indkes the date eachstawas performed, the
attorney or paralegal perforngrthe task, a description ttie task, the amount of time
spent performing it, and the total amount killor each task. Defendants also se
$456.72 in non-taxable costs, whibave been similarly itemized.ld( at 101.) The

burden therefore shifts to Gacdo present specific objectis to the reasonableness

-12 -
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the fees requested.

The Forde response is the only submission dki@mpts to do so. In most case

however, Garcia objects not tiee reasonableness of speciée entries, but to whether

certain fees may be attributed to sanctionabtelgot. But this is nahe relevant inquiry

when awarding fees under the contractuatdhifting provisions. In many other case

Garcia’s objections are too generic asuomply criticize Defendants’ counsel fof

overworking the case.
With that said, the Court sustains Gate objections to té following billing
entries: 49, 110, 11431, and 133. SeeDoc. 148-2 1 25, 3@6, 39.) These entrieg

total $1,599.20. The Court therefore rees Defendants’ fee award against Garci

pursuant to the fee-shifting provisions in thete and DOT to $96,708. No objection
have been made to Defendants’ non-texabbsts. The Court therefore awarg
Defendants $456.72 in non-taxable costs puitsizetmhose same contractual provisions.
lll. Fees as a Sanction Under A.R.$§ 12-349

Defendants also seek to hold Garcia, Eprhd Cracchiolo jotly and severally

liable for attorneys’ feesnal $5,000 in damages under ASR§ 12-349, which states:

Except as otherwise providda/ and not inconsistent with
another statute, in any civil @@n commenced or appealed in

a court of record in this stathie court shall assess reasonable
attorney fees, expenses and, at the court’s discretion, double
damages of not to exceed fivkousand dollars against an
attorney or party, includg this state and political
subdivisions of this state, the attorney or party does any of
the following:

1. Brings or defends a claim without substantial justification.

2. Brings or defends a claimlsty or primarily for delay or
harassment.

3. Unreasonably expandsaelays the proceeding.

4. Engages in abuse of discovery.

113

[W]ithout substantial justification’ meanthat the claim or defense is groundless a
not made in good faith.” A.R.S. § 12-349(F).
The Ninth Circuit has held, however, th&atR.S. 8§ 12-349 amot be used to
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sanction attorney or party misconduct in @ae$i brought or removed to federal couth
re Larry’s Apartment, L.L.C.249 F.3d 832, 837-39 (9thrCR001). Instead, federal law
governs where sanctions are sought “based mpsnonduct by anterney or party in
the litigation itself, rather than upam matter of substantive law.Id. at 838;see also
GoDaddy.com LLC v. RPost Commc'n Ltlo. CV-14-00126-AX-JAT, 2016 WL
4569122, at *10-11 (D. Ariz. Sept. 1, 20163; Prasad Indus. v. Flat lrons Envtl
Solutions Corp.No. CV-12-08261-PCT-JAT2014 WL 472287, at *12 (D. Ariz. Sept.
23, 2014); Woehler v. Bank of Am., N,ANo. CV-11-1088-PIX-SRB, 2011 WL
13118553, at *4 (D. Ariz. Oct. 13, 20151).The Court therefore denies Defendants
request for sanctions under ARS8 12-349 because “statevlaules for attorney fees and
sanctions do not apply to cases in federsiridt court where requests for fees are based
on an attorney’s conduct¥Woehler 2011 WL 1318553, at *4.
IV. Fees as a Sanctiotnder 28 U.S.C. § 1927

Under 28 U.S.C. § 1927, lawyers whioreasonably and xatiously multiply
court proceedings may be assessed thesexcests, expenses, and attorneys’ fees
incurred as a result. Section 1927 auttew only the assessment of excess CoOSts,
expenses, and fees incurreccdngse of an attorney’s tgasonable conduct; it does not
authorize an award of the total costs of litigatio®ee United States v. Associated
Convalescent Enters., In@66 F.2d 1342, 1347-48 (9thrC1985). To award fees under
this section, the Court must findaththe attorney aetl in bad faith.MGIC Indem. Corp.
v. Moore 952 F.2d 1120, 1122 (9tir. 1991). An attorney’bad faith is assessed under
a subjective standard, and “is present whemttarney knowingly or recklessly raises |a
frivolous argument, or argues a meritoriocleim for the purpose of harassing gn
opponent.” In re Keegan Mgmt. Co., Sec. Litigi8 F.3d 431, 43¢9th Cir. 1996)

~ * Technically,Larry’s Apartmentholds that A.R.S. § 1349 does not apply to
actions removed to federal courts sittingdiversity. Here, this matter was removed
under both 28 U.S.C. 88 1331 and 1332.0qD1 | 5-6.) This distinction makes no
difference, however, because a federal cawerseeing a claim presenting a federal
guestion likewise would apply federal la@vsanction attornegnisconduct.

> Neither party brought these autttiess to the Court’s attention.
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(quotation and citation omitted¥ee also In re Giargi611l F.3d 1027, 1061 (9th Cir
2010) (“[A] finding that the attmey recklessly or intentioltg misled the court,” or “a
finding that the attorney[tecklessly raised a frivolous argument which resulted in
multiplication of the proceedings . . . sufficient to ipose sanctions under § 1927
(internal citations omitted)). Sanctionsdem 28 U.S.C. § 1927 méabe awarded only
against an attorney, nan employee of an atteey or a law firm. See Kaass Law v.
Wells Fargo Bank, N.A799 F.3d 1290, 1293 (9th Cir. 2015).

Having carefully consideretthe parties’ arguments ameflected on the history of
this case, the Court declines to sanc@macchiolo and Fordander 28 U.S.C. § 1927
because Defendants have not proven that dloégd in subjective lblafaith. It does not
follow, however, that Grcchiolo and Forde’s ooluct was objectively reasonable, or th
the claims they pursued on b#haf Garcia were meritorious. To the contrary, Garcis
legal theories are dubious at best, anel @ourt finds for a nuber of reasons that
Cracchiolo and Forde prosecuted this casean objectively unreasonable manng
Because the Court declines g¢anction Cracchioland Forde, it Wl not exhaustively
recount these reasons, but a few exampl#suffice to convey the point.

First, Garcia and her attorneys’ cortien that Defendants lacked authority t
enforce the Note and DOT Imsed largely on their belighat securitization somehow
divested Defendants of their interests iresh instruments. Bu‘the theory that
securitization renders the [DOT] unenforckabas been repeatedly rejectedKuc v.
Bank of Am., NANo. CV 12-08024-PCTFRM, 2012 WL 1268126at *3 (D. Ariz. Apr.
16, 2012)see also In re Nordeed95 B.R. 468, 47841 (9th Cir. B.A.P. 2013). Garcia’s
theories also seem to igndoasic agency principlesSee, e.g.Steinberger v. IndyMac
Mortgage ServsNo. CV-15-00450-PHX-ROS, 2017 Wa040003, at *20 (D. Ariz. Jan.

12, 2017). Moreover, Garcia&fforts to quiet title wereneritless because “under long

established Arizona law . . paintiff cannot bring a quidttle action unless she has paid

off her mortgage in full.” Bergdale v. Countrywide Bank FSRo. CV-12-8057-PCT-
GMS, 2012 WL 4120482at *6 (D. Ariz. Sept. 18, 2012) (citingarrell v. West 114
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P.2d 910, 911 (1941)¥ee also Jones v. Recontrust,&®9 Fed. App’x 328, 328-29 (9th
Cir. 2015);Hermosillo v. Caliber Home Loans Indo. CV-15-02052-PHX-ESW, 2017
WL 2653039, at *7 (DAriz. June 20, 2017).

Second, the Court repeatedly voicedamns that these ctas should have beer
brought through an amenémt to the complaint irGarcia |, rather than a separat
lawsuit. Indeed, theerified complaint inGarcia | affirmatively alleged that BANA is

the beneficiary of the DOT and that Chase iser/the loan on iteehalf. (Doc. 1-1 at

20, 31 11 11, 13, 110-11 (earcia I.) Yet that allegation nevevas removed, and Garcia

pursued this separate lawsuit based onhallw contradictory premise. Further, th

justifications for bringing this separate actae flimsy. For instance, although A.R.S.

12-401(12) requires quiet title actions to l@ught in the county in which the subje¢

real property is located, nothing in that statute requires such actions to be brought i

rather than federal coutt.Relatedly, even though Garsiattorneys might have wantet

to pursue this action in state court, it wa objectively reasonable to believe it would

stay there considering that complete deity exists and the parties already we
litigating a substantially related casefederal court. Indeed, becauSarcia | came to
this Court on removal, Garcia&torneys should a anticipated removal in this case
(Doc. 1 inGarcia l.)

To compound this issue, and as painsigly explained in the Court’s dismissa

order, Garcia’s attorneys refused “two opportunities to consolidate these matters e

the litigation, at a time when Defendantgould not have been prejudiced by

consolidation, and in a manner thabwd have avoided needless duplication

resources. Instead, Garcia chose t@lidate discovery and litigate both cases

simultaneously.” (Doc. 117 at 23.) The W@bexpressly found that, had Garcia n

inexplicably withdrew hefirst consolidation motionGarcia | andGarcia Il likely would

1%

D
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have been consolidated cammany of the problems that have resulted from the

simultaneous litigation wouldhave been avoided. Id( at 7.) Moreover, Garcia’s

® This Court is located ithe same county as Garcia’s home, and quiet title actions

of a similar variety routinely are litigated here.
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attorneys repeatedlynisrepresented the relationship betwéearcia | and Garcia |l
whenever consolidation othe possibility of jant discovery was discussed, whic
suggests that their positions were motivateore by short-term strategy than ensurif
the “just, speedy, and inexpensive deteritiomaof every action angroceeding.” Fed.
R. Civ. P. 1.

Third, as the Court previously notedl lack of adequate communication betwe
Cracchiolo, Forde, and Wite (during the time that shepresented Garcia), resulted i
some duplicative discowe and much confusiombout the nature oBarcia | and its
relationship to and potential imgtaon the claims asserted @arcia Il. For instance,
Forde was not up to speed on the substarreédyvant discoveryhat had occurred in
Garcia |, even though Cracchiolo hasdn co-counsel in both cas&nce their inception.
Likewise, Forde evidently presented during the June 2816 scheduling conferenct
that the ownership of Garcia'®an was not at issue ifGarcia | based on her

conversations with Cracchiobnd Wilhite. Of course, subsiizal discovery on this issug

had occurred isarcia I, and Wilhite had representedttee Court on multiple occasion$

in that ownership issues were directly relevant to that casepléScommunication could
have ensured that all attorneys were ondame page. Moreover Garcia’s attorne

should have understood, with a littieflection and forethought, th&arcia | andGarcia

Il shared common issues of fact and law, tdwatsolidation was appropriate, and that|i

Garcia intended to pursue the tgpe theories asserted ingltase, she needed to amel

her verified complaint itGarcia | to remove wholly inconsistent allegations.

If 28 U.S.C. 8 1927 authorized sanctidios objectively bad faith conduct, the

Court might be inclined to #h liability for some of Defadants’ attorneys’ fees tg
Garcia’s counsel. But the statute requipesof of subjective bad faith, and the Cou

does not find that Cracchiolo @i-orde knowingly or recklessly prosecuted this case

the purpose of harassing Defendants. Ratheacchiolo and Forde both seem genuing

to have been motivated by astte to assist Garcia, buttheir zealousness they lost sigh

of fundamental legal principles and theirlightions under the Federal Rules of Civ
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Procedure. Their conduct was objectivalyreasonable, but not subjectively egregious

enough to justify sanctions, especialiythe magnitude smht by Defendants.
V. Conclusion

For the foregoing reasons, t@eurt grants Defendantsiotion for attorneys’ fees
against Garcia based on the fee-shifting miowis in the Note and DOT. The Cou
denies their request for sanctions undeR.&. § 12-359 becaustate law does not
govern the imposition of sanctis for attorney or party mtonduct in federal court. Thg
Court also denies Defendants’ requestdanctions under 28 UG. § 1927 because (1
they did not adequately conferth Wilhite about these sations and (2) Cracchiolo and
Forde’s conduct, though objeatiy unreasonable, does not risethe level of subjective
bad faith. Accordingly,

IT IS ORDERED that Defendants’ Motion for #orneys’ Fees (Doc. 119) ig
GRANTED in part. Defendants amwvarded attorneys’ fees the amount of $96,708
and non-taxable costs in the ammt of $456.72 against Garcia.

Dated this 30th daof March, 2018.

SR

Dop:gias/L Rayes
Uhiitet SaeS Dsutct J‘lgp
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