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2
3
4
5
6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9|| Leslie Feldman, et al., No. CV-16-01065-PHX-DLR
10 Plaintiffs, ORDER
11) .
12| Arizona Secretary of State's Office, et al.,
13 Defendants.
14
15
16 Plaintiffs are Leslie Feldman, Luz Mallanes, Mercedez Hymes, Julio Morerg,
17|l and Cleo Ovalle, Democrats and registeredrgateMaricopa County, Arizona; Peterson
18| Zah, former Chairman and First Presidenthaf Navajo Nation, and a registered voter fin
19| Apache County, Arizona; the Democratictidaal Committee; the Democratic Senatorial
20|l Campaign Committee; the Arizona Democraticty?@ADP); Kirkpatrick for U.S. Senate,
21|l a committee supporting theeetion of Democratic Unite®btates Representative Anp
22| Kirkpatrick to the United States Senatadaillary for Americaa committee supporting
23|l the election of Democratic candidate Hillaryi@dn as President dhe United States.
24| Plaintiff-Intervenor is Bernie 2016, Inc., a committee that supported the election of
25| former Democratic candidate Bernie SandassPresident of the United States. The
26!l Court will refer to these parties collectivedg “Plaintiffs.” Defendants are the Arizona
27| Secretary of State’s Office; Arizona Secrgtaf State Michele Reagan, in her official
28| capacity; the Maricopa County Board of Siypgors; Denny Barney, Steve Chucri, Andy
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Kunasek, Clint Hickman, and Steve Gallardeembers of the Marapa County Board of
Supervisors, in their official capacitieg)e Maricopa County Rerder and Elections
Department; Maricopa County Recorder HelencBll, in her official capacity; Maricopa
County Elections Director Karen Osborne hier official capacity; and Arizona Attorney
General Mark Brnovich, in his official capity. Defendant-Intervenors are the Arizor
Republican Party (ARP), Arizona statenvlaakers Debbie Lesko and Tony Rivert
Phoenix City Countman Bill Gates, and Scottsdale City Councilwonsrzanne Klapp.
At issue is Plaintiff's Motion for Prelimingrinjunction on Proviginal Ballot Claims.
(Doc. 72.) The motion is fully briefednd the Court heard oral argument on Septem
2,2016. For the followingeasons, the motion is denied.
BACKGROUND

Since at least 1970, Arizorteas required voters to cast ballots in their assigj

precinct and has enforced tlagstem by counting only thodmllots cast in the correct
precinct. (Doc. 180-2 at 115-16); A.R.S. B8122, 16-584. Because elections invol
many different overlapping jurisdictions, thisecinct-based systemnsures that each
voter receives a ballot reflecting only the raémswhich that person is entitled to vot
based on his or her resident@dress. (Doc. 177-1 at 10.) If a voter arrives at a prec
but does not appear on thegpinct register, Arizona allows the voter to cast a provisio

ballot. A.R.S. 88 16-135, 1884. This may occur, for armple, if a voter recently

moved but did not notify the coyntecorder of the change afldress before the election.

! The ARP argues that Plaintiffs have named the necessaryrgies to obtain the
statewide relief they seek because Arizdaa delegates responsibility for countin
provisional ballots to the individual courgieyet Plaintiffs havenly named Maricopa
County and its elections officials in this lawtsu(Doc. 178 at 6-7.)Plaintiffs, however,
argue that there is no reason to believe tmatnty elections officials will ignore an
injunction issued by the Court because S eagan is charged with issuing th
Arizona Election Procedures Maal, which includes instructions on how to determi
the validity of provisional ballots. (Doc. 192 This issue also Babeen raised in thg
ARP’s motion to dismiss, (Doc. 108), arkecretary Reagan and Attorney Gene

Brnovich’s opposition to Plaintiffs’ Joint Mmn to Dismiss County Defendants, (Doc.

207). Because the Court denies Plaintigseliminary_injunctionmoti_on, it need not
decide for purposes this order whether aiz@ina counties must be joined as defenda

in order for Plaintiffs to obia statewide relief. Instead,gfCourt will address this issué¢

after further briefing on the pending motions to dismiss.
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If the voter’s current address is determirtedbe within the pranct, the provisional
ballot is counted. Arizona does not, howewanint provisional ballis cast out of the
voter’s correct precinct (OOP ballots).

In 2011, Arizona amended its electiammle to allow counties to use vote cente
if deemed appropriate. A.R.8.16-411(B). Vote centers aggquipped to print a specifig
ballot for each voter that incled all races for which that ig®n is eligible to vote basec
on his or her residential address. (Doc. 178-23; Doc. 180-1 &t26; Doc. 180-2 at 3-
4.) Thus, under a vote center system, voterg caat their ballots at any vote center
the county in whichthey reside and receive the appiate ballot. A.R.S. § 16-
411(B)(4). Maricopa County experimentadth a vote center sysin during the 2016
Presidential Preference Elewii (Doc. 178-3, 1 17.) ‘Ehonly other Arizona counties

that have used vote centdos countywide elections ar@raham, Yavapai, and Yumal

(Doc. 180-2 at 8.)

Plaintiffs brought this lawsuit in Ap 2016 challenging Arona’s rejection of
OOP ballots under the Voting Rights Act of 1965 (VRA) and the Fourteenth Amend
to the United States ConstitutiorfDoc. 12; Doc. 53.) Spedahlly, Plaintiffs argue that
Arizona’s rejection of OOP balis violates 8§ 2 of the VRAecause it disparately impact
the electoral opportunities of Hispanic, Natikmerican, and African American voters &
compared to white wers, and violates the FourtéenAmendment by unjustifiably
burdening voting rights. (Doc. 73.) Theysalargue that Arizona arbitrarily treat
similarly situated voters differently based solely whether they rede in a county that
administers elections under a precinct-basgstem as opposed to a vote center mod
(Id.) Plaintiffs have moved to preliminarignjoin Arizona from rejecting OOP ballots i

their entirety. (Doc. 72.) ®y do not seek an order reqogiall counties to use vote

centers or to count OOP ballots for all mceRather, Plaintiffs seek a mandator

preliminary injunction preventing Arizona fmo rejecting OOP ballots for the races i
which the voter is eligible teote. (Doc. 192 at 7.)
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LEGAL STANARD

“A preliminary injunction is an extraordany remedy never awarded as of right]

Winter v. Nat. Res. Def. Council, In&55 U.S. 7, 24 (2008).“A plaintiff seeking a

preliminary injunction must estabh that he is likely to sueed on the merits, that he i
likely to suffer irreparable harm in the abserof preliminary relief, that the balance ¢
equities tips in his favor, and that ajuimction is in the public interest.Id. at 20. These
elements may be balanced on a slidingesoashereby a stronger showing of one elems

may offset a weaker showing of anoth&eeAlliance for the WildRockies v. Cottrell

632 F.3d 1127, 1131184-35 (9th Cir. 2011)However, the slidingcale approach does

not relieve the movant of the burden to dwtiall four prongs for the issuance of
preliminary injunction. Id. at 1135. When “a party seeks mandatory preliminary re
that goes well beyond maaining the status qu@endente lite courts should be

extremely cautious about issgira preliminary injunction.” Martin v. Int'l Olympic

Comm, 740 F.2d 670, 675 (9th Cir. 1984). rgeally, “mandatory injunctions are njt
tful

granted unless extreme or vesgrious damage will result and are not issued in dou
cases|.]” Marlyn Nutraceuticals, Incv. Mucos Pharma GmbH & Cd&71 F.3d 873, 879
(9th Cir. 2009) (internal quation and citation omitted).
DISCUSSION
|. Likelihood of Successon the Merits
A. Section 2 of the VRA

Section 2 prohibits states from imposiagy voting qualification, prerequisite

standard, practice, or procedure that “results denial or abridgement of the right of ar
citizen of the United States tmte on account of race or color[.]” 52 U.S&10301(a).
“A violation . . . is established if, based the totality of circumstnces, it is shown that
the political processes leadinto nomination or electionn the State or political
subdivision are not equallypen to participation” by ra&i minorities, inthat they “have
less opportunity than other members of #lectorate to partipate in the political

process and to elect representativetheir choice.” 52 U.S.C. § 10301(b).
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that courts should considevhen determining whethemunder the totality of the
circumstances, a challenged vgtipractice interacts with social and historical conditio
to cause a disparity betweéime electoral opportunities @fiinority and white voters.

478 U.S. 30 (1986). These factors include:

Gingles 478 U.S. at 36-37 (quoty S. Rep. No. 97-417, @B-29 (1982)). Courts alsg

Although proving a violation of 8 does not require a showing of
discriminatory intent, only discrimatory results, proof of a causal
connection between the challenged v%t}mlactlce and a prohibited result is
crucial. Said otherwise, a 8§ 2 chalie based purely on a showing of some
relevant statistical disparity betweeninorities and whites, without any
evidence that the challergy@oting qualification caws that disparity, will
be rejected.

Gonzales v. Arizona&77 F.3d 383, 405 (9th Cir. 201@)ternal quotations and citationg

omitted).

In Thornburg v. Ginglesthe Supreme Court cited a list of non-exhaustive factors

1. the extent of any history of officidiscrimination in the state or political
subdivision that touched the right thle members of the minority group to
register, to vote, or otherwise torpeipate in the democratic process;

2. the extent to whiclvoting in the elections of the state or political
subdivision is racially polarized,;

3. the extent to which the state molitical subdivision has used unusually
large election districts, majoritywvote requirements, anti-single shot
provisions, or other voting practices ﬂrocedures that may enhance the
opportunity for discrimination against the minority group;

4. if there is a candidate slating process, whether the members of the
minority group have been dewi access to that process;

5. the extent to which members tife minority group in the state or
political subdivision bear the effects discrimination in such areas as
education, employment and health, whiinder their abilityto participate
effectively in the political process;

6. whether political campains have been characisd by overt or subtle
racial appeals; [and]

7. the extent to which members oétminority group havéeen elected to
public office in the jurisdiction.

from the Senate Report accompanying the 1982 amendments to the VRA.

> These factors are sometimes called tBenate Factors” because they deriy
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may consider “whether there is a significkatk of responsiveness on the part of elected

officials to the particularized needs of tmembers of the minority group,” and “whethg
the policy underlying the statw political subdivision’s use afuch voting qualification,

prerequisite to voting, or standagpactice or procedure is tenuoudd. “[T]here is no

requirement that any particular number of éastbe proved, or that a majority of them

point one way or the otherId. at 45.
Accordingly, a 8 2 claim has two essial elements: (1jhe challenged voting

practice must impose a disptg burden on the electorapportunities of minority as

compared to white voters, and (2) “that buraeuast in part be caused by or linked {o

social and historical conditions that hawe currently produce discrimination againg
members of the protected clasd.eague of Women Voters NMf C. v. North Carolina
769 F.3d 224, 240 (4th Cir. 20) (internal quotations and citations omitted). “The fiy
part of this two-prong framework inquir@bout the nature dhe burden imposed anc
whether it creates a disparate effect[.Yeasey v. Abbott-- F.3d ---, No. 14-41127,
2016 WL 3923868, at *17 (5tRir. July 20, 2016). Drawmg on the Supreme Court’g
guidance inGingles “[tlhe second part . . . providéise requisite causal link between th
burden on voting rights and d@hfact that this burden affects minorities disparats
because it interacts with social andstbrical conditions that have produce
discrimination against minorities cuntty, in the pastor both.” I1d. Stated otherwise,
“the second step asks not just whetheciadoand historical conditions ‘result in’ 3
disparate impact, but whether the challethgvoting standard opractice causes the
discriminatory impact as it interactsitiv social and historical conditions.” Ohio
Democratic Party v. Husted-- F.3d ---, No. 16-3561, 201W/L 4437605, at *14 (6th
Cir. Aug. 23, 2016) (alterations omitted).

Maricopa County accounts for 61% ofiZzona’s population andimost 70% of all
OOP ballots. (Doc. 177-1 &3; Doc. 180-1 at 100.) hOs, Plaintiffs’ expert, Dr.
Jonathan Rodden, amined the relationship betweeace and OOP voting using th

2012 general election in Maricopa Countyaasase study. Because Arizona does |
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track the race of voters, Dr. Rodden used methods to estimatbe racial composition
of OOP voters in Maricopa County. Firtr. Rodden superimposed 2010 census bldg
group data on a map notitige location of OOP voterfs He determinedhat OOP voting

is more concentrated in areasth higher Hispanic andfrican American populations

and less common in predominately white sbluarneighborhoods. (Doc. 177-1 at 34.

Second, Dr. Rodden estimatdee race of OOP voters using surname dald. af 34.)

“This approach makes use of the frequencyspécific last names in the populatiof
which can be determined from past indivatHevel Census datand the frequency of
racial groups in local areas accordingthe United States Census Departmentd. &t

35.) Under this approacir. Rodden also found that minorities are over-represer
among those casting OOP badloin Maricopa County. Id. at 37.) Dr. Rodden
concluded that white voters accounted foryd6% of OOP ballotsjespite casting 70%

of all in-person voters. Id. at 37.) In contrast, AfricaAmerican and Hispanic voters

made up 10% and 15% of in-person vatdnst accounted for 13% and 26% of OO
ballots, respectively.lq.) Dr. Rodden analyzed compal&ablata from Pima County anc
found that the results were similto those in Maricopa County.ld( at 43.) In his
rebuttal report, he analyzed data from Ana’'s non-metro counties and found simil:
disparities among in-person voter@®oc. 192-2 at 60.)

The Court credits Dr. Roddsnassignment of race ©©OP voters for purposes o
this order, but finds that his analysis paiatsincomplete picturef the impact of OOP
voting. “No state has exactly equal registratrates, exactly equalrnout rates, and sg
on, at every stage of its voting systenttank v. Walker 768 F.3d 744, 754 (7th Cir
2014). Because some degree of disparitinévitable, not every statistical disparit

between minority and white voters is cogmileaunder the VRA. Rather, a cognizab

disparity results “in an inequality in thegportunities enjoyed by [minority] and white¢

voters to elect their preferred representativedee Gingles478 U.S. at 47. Thus, in the

3 A census block ](_f]I’OU Is the smallesiit of census geogpay for which such
data is available. (Doc. 177-1 at 31 n.21.)

-7 -

ck

—4

ted

D

P
!

A

f

~

e

174

174




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

context of this case, the Court views thevalg question as whether Arizona’s rejectid
of OOP ballots meaningfullyeduces the likelihood that nority as compared to white
voters will cast ballots thatltimately are counted.

In Arizona, 2,323,579 ballots were takuring the 2012 genal election, only
10,979—or 0.5%—of which were cast OOP. (Doc. 180-1 at 100; Doc. 177-1 at 26.
Rodden’s report shows that the percenmafiority OOP ballots is higher than minority
representation in the numberiotperson ballotcast. However, aanalysis based only
on in-person voting is incomplete becausgerson voting is not the only method b
which Arizonans va. Arizona also permits absentesing. During the 2012 election

1,542,855 voters submitted absentee baltmter 99% of which were countedd.(at 90,

92; Doc. 177-1 at 17.) This represents twoethiof the total votes cast in that electiop.

By focusing only on in-person votes, oroalb only one-third of the votes cast, Df.

Rodden’s analysis distorts the practictiéet of the observed disparities in OOP vaotir

on the overall electoral opporities enjoyed by minority asompared to white voters

Put in perspective, OOP ballots cast by wihitters accounted for only 0.3% of all vote

cast during the 2012 election, whereas OkdHots cast by Hispanic and Africaf
American voters accounted onlyrf6.13% and 0.07%, respectivély(Doc. 180-1 at
101.) Considering OOP ballots represent saicmall fraction of the overall votes ca
in any given election, the Cduinds that OOP ballot rejéon likely has no meaningful
impact on the opportunities ahinority as compared tevhite voters to elect their
preferred representatives.

Even if the disparities obsaxd by Dr. Rodden are cognizalunder § 2, Plaintiffs
have not shown that allenged practice, itself, likely causthose disparities. Plaintiffs

argue that:

voters cast OOP ballots due to the systemic problems in Arizona’s
administration of elections; speciflsg voter confusion caused by the

4 Notably, absentee voting steadily hareéncreasing. Foexample, in 2008,
35.6% of all reqgistered votesubmitted absentee ballots; 2012, that figure grew to
41.4%. (Doc. 180-1 at 90.) Thus, the prdipor of the electoratéhat votes OOP likely
will decline as absentee vogrcontinues to increase.
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large number of changes polling locations from e@lction to election; the
inconsistent election regimes useddnd within counties; poor placement
of polling locations; and other faulglection administration procedures.

(Doc. 73 at 12-13.) Notably, however, Ptéis do not challengergy of these “systemic
problems” or “faulty election administtion procedures’in this lawsuit Instead,

Plaintiffs have challenged Arizona’s requirathéhat only ballotscast in the correct
precinct be counted. But it is circular to argue that minority votes are disproportion
rejected for being cast OOBecause Arizona rejects OQdfallots. In other words,
Arizona’s requirement that voters cast ballots in their assigned precincts is not the

it is difficult or confusing for some voters timd or travel to their correct precinct.

Moreover, Plaintiffs havenly looselylinked the observed sparities in minority

OOP voting to social and historical condris that have produced discrimination.

Plaintiffs argue that “voters cast OOP b#dl due to their high rates of residenti
mobility, a factor that is inextricably linked tbe State’s long histgrof discrimination.”

(Doc. 73 at 7.) Although Plaintiffs providevidence supporting ¢hfirst part of this
statement—that minorities are more likelyrant, less likely to own homes, and ha
greater rates of residential mobility, (Doc.91B at 41; Doc. 177-at 11, 31-32)—they
have not shown that racial discriminatioraisubstantial cause of these disparities. |
example, Plaintiffs cite no evidence ofiyate or state-sponsed discrimination in

housing. Instead, they contend that hisadrdiscrimination in employment, income, an
education has hatingering effects on the socioeconomic status of racial minorit
These disparities, in turn, lead to lowetesa of homeownership and higher rates

residential mobility among minorities, whit¢hen leads minorities to experience greal
confusion about their corcepolling place location.

The Court does not discount Arizona’s history of racial discrimination or

> Plaintiffs initially challenged Maricop&ounty’s polling place allocation plans

for the upcomln%general elean, but the parties later tded all polling place allocation
claims. (Doc. 202.) AddItIOI’]E_l”E, although Riaffs argue that the inconsistent use
vote centers and precincts essEqual Protection concerrthey do not challenge the
validity of A.R.S. 8 16-411(B), nor do theyrgue that all counties must use the sal
voting system.
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lingering effects on the socioeconomic stabfisninorities. But if the requisite causa
link under § 2 could be estlished primarily bypointing to socieconomic disparities
between minorities and whitethen nearly all voting regations couldconceivably

violate the VRA because nearly all costsvofting are heavier fosocioeconomically
disadvantaged votersSéeDoc. 139-1 at 39 (“Decades of research has demonstrated
socio-economic standing significantly impadhe ability to fully participate in the
political process.”).) Taken tibs logical conclusion, Platiffs’ causation theory would
allow a plaintiff to successfullghallenge any aspect of at&'s election regime in which
there is not perfect racial parity simply hgting that the costs of voting fall heavier g
minorities due to their socioeconomic statu§he Court doubts that such a loog
approach to causation is consmtevith the text or purposed the VRA, particularly in

light of the Ninth Circuit's repeated emgis on the importance of a “causal connecti
between the challenged voting practice angrohibited discriminatory result.Smith v.

Salt River Project Agr. Imp. & Power Distl09 F.3d 586, 595 (9th Cir. 1997) (intern
guotations and citation omitted).

In sum, the Court finds that Plaintifise not likely to succeed on their § 2 clai
because they have not showmat Arizona’s rejection ofOOP ballots results in a
cognizable disparity betwedhe electoral opportunities ofinority voters compared to
white voters, nor have theadequately linked the observdiparities to the challengec
practice, itself, or to historicaiscrimination in Arizona.

B. Fourteenth Amendment

Although the Constitution empowers states to regulate the times, places
manner of elections, U.S. Constt.dy § 4, cl. 1, this power isot absolute. It is “subject
to the limitation that [it] may not be exercisida way that violatesther . . . provisions
of the Constitution.” Williams v. Rhodes393 U.S. 23, 29 (19683eeWashington State
Grange v. WashingtoBtate Republican Partyp52 U.S. 442, 451 (®8). As relevant
here, the Fourteenth Amendment proteatminst unjustified burdens on voting ar

arbitrary disparate treatment similarly situated personsSeeBurdick v. Takushi504
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U.S. 428, 433-34 (19928nderson v. Celebrezz60 U.S. 780, 789 (1983).

i. Anderson-Burdick

All elections regulations “invariably impesome burden upon individual voters
Burdick 504 U.S. at 433. “[A]s a practical mattthere must be substantial regulation pf
elections if they are to beifaand honest and if some ordeather than chaos, is to

accompany the democratic proces&torer v. Brown415 U.S. 724, 730 (1974). Thus

v

when an election law is chatiged a court must weigh tmature and magnitude of the
burden imposed by the law against stateterasts in and justifications for iGeeNader

v. Brewer 531 F.3d 1028, 1034 (9t8ir. 2008). “[T]he severity of the burden th
election law imposes onédtplaintiff's rights dictates thkevel of scrutiny applied by the
court.” Nader, 531 F.3d at 1034. A law that sevgrbBurdens the right to vote is subjec¢

D

~—+

to strict scrutiny, meaning it must berrawly tailored to serve a compelling state

interest. Id. at 1035. On the othéhand, a state’s important regulatory interests are

v

generally sufficient to justify las that impose lesser burdenSee Washington State
Grange 552 U.S. at 452Nader v. Cronin 620 F.3d 1214, 1217 9 Cir. 2010). Laws
that do significantly increasthe usual burdens of vogindo not raise substantial
constitutional concernsSeeCrawford, 553 U.S. at 198. T& framework is commonly
referred to as thAnderson-Burdickest, named after the two Supreme Court cases from
which it derives.

Plaintiffs identify two burdens that Aona’s rejection of OOP ballots allegedl

N

imposes. First, voters must locate their eorrprecinct. Second, if voters mistakenly

~t+

arrive at the wrong precinct, @it must find and timely travel to their correct precing¢
(Doc. 201 at 27:13-17.) But Arizona’s rej®n of OOP ballotgloes not make it any
more difficult for voters to locattheir correct precinct. Plaifts do not argue that it will
be easier for voters to identifizeir correct precinct if Ariana eliminated its prohibition
on counting OOP ballots. Instead, Plaintiffs cite evidence that “voter confusion cause
by the large number of changes in polling lomasi from election to election is one of the

primary factors causing votets cast OOP ballots.” (Doc/3 at 31; Doc. 177-1.)
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Additionally, “[p]olling location placement, inconsistent election regimes used by

within counties, and procedural errors argoatontributing causes.” (Doc. 73 at 32.

Thus, the difficulties experienced by someerstin locating their correct precinct ar

caused primarily by the relocation of pollingapés from election to election, which is

not the practice challenged here. Though @a&s rejection of O® ballots might make
it more imperative for voters toorrectly identify their preaict, it does not increase thg
burdens associated with doing so.

Notably, Arizona employs a variety of methods to educate voters about
correct precincts. The Secretary of S&@ffice operates several websites with pollix
place information, responds tmter inquiries, and mails a publicity pamphlet to vote

that includes informatio on how to locate #ir correct precinct. (Doc. 180-1 at 29

Counties and the Arizona Citizens Clealections Commission operate online polling

place locators. Id. at 30, 45, 52.) Couwy Recorders also spreasvareness through new
and social media.ld. at 45, 52.) This information sommunicated in both English an
Spanish. I@d.) Additionally, poll workers are traimeto tell voters if they are at thg

wrong polling place and tgive voters information abotiteir correct polling place.ld.

at 54, 64-65.) Given the many ways in whi&rizona voters can learn their corre¢

polling place location, the Court finds thaettejection of OOP ballots likely imposes n
more than minimal burdens not substantiallgager than those typibaassociated with
voting. See Colorado Common Cause v. Davidsdo. 04CV7709, @04 WL 2360485,
at *14 (Colo. Dist. Ct. Oct. 18004) (“[I]t does not seem to be much of an intrusion i
the right to vote to expect citizens, whgadgment we trust to elect our governme
leaders, to be able togfire out their polling place.”)see also Serv. Employees Int
Union Local 1 v. Husted98 F.3d 341, 344 {6 Cir. 2012) (explaining that voters canng
be absolved “of all respondgiity for voting in the correct gcinct or correct polling place
by assessing voter burden solely on the dba$ithe outcome—i.e., the state’s ball
validity determination”).

Because Plaintiffs have demonstratedyaninimal burdens on voters caused K
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rejecting OOP ballots, Arizona need showlyothat this practice serves importar

regulatory interestsWashington State Grangg52 U.S. at 452.

The advantages of the precinct sysi&m significant and numerous: it caps
the number of voters atteting to vote in the sammace on election day; it
allows each precinct ballot to list all tfe votes a citizen may cast for all
pertinent federal, state, and locatalons, referenda, initiatives, and levies;
It allows each precinct ballot to lisinly those votes a citizen may cast,
making ballots less confusing; it maké easier for election officials to
monitor votes and prevent electidraud; and it generally puts polling
places in closer proximity to voter residences.

Sandusky Cty. Democratic Party v. Blackwd87 F.3d 565, 569 (6th Cir. 2004). Evsg
Dr. Rodden acknowledges thatr&gincts must be created, and ballots printed, so that
residential address of every voter is coriedcto the right bouquet of local electe
officials.” (Doc. 177-1 at 10.) Arizona’prohibition on countig OOP ballots is one
mechanism by which Arizona famces and administers thigecinct-based system anc
therefore, is sufficiently justified itight of the minimal burdens imposéd.
ii. Equal Protection
Finally, Plaintiffs do not advance a cohaer&qual Protection #ory. They argue

that Arizona’s:

policy of reje_ctinquOP ballots in jwdlictions that opt to run an election
under a precinct-based system, whilkeotjurisdictionsholding the same
election under a vote center based eystount ballots voted anywhere in
the county, further violates the [Foeenth] Amendment’'s Equal Protection
Clause because it treats similarljtuated voters differently without
sufficient justification for doing so.

(Doc. 73 at 32.) For example, “voters ancounty such as Yuma or Yavapai, whig
ordinarily use a vote center model, have a significantly better probability of having
vote counted than voters gounties such as MaricopadPima, which ordinarily use

precinct-based systems.Td(at 32-33.) But Arizona’s regiion of OOP ballots does no

cause this differential treatmentnstead, the discrepancytlse result of some counties

administering elections using votenters and others precinctStated otherwise, if all

% Indeed, more than two dozen otheates enforce precinct-based systems
rejecting OOP ballots. (Doc. 180-1 at 10-20.)

-13 -

—+

n

the

h
theil

[

by




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

counties used the same voting system, Arizngection of OOFballots would affect
voters equally regardless of theunity in which they reside.

Plaintiffs, however, do not challengeRS. § 16-411(B), which allows Arizong
counties to choose bet@n precinct-based and vote cemterdels, nor do they seek a
injunction requiring all counteto use the same voting sist.  During oral argument,
the Court asked whether it wasailiffs’ position that “Arizna can’'t use both precinc
and voter center models; they can have onth@other but not bofhto which counsel
responded no. (Doc. 201 at 29:4-7.)

Moreover, Plaintiffs’ requested injuth@n would not remedy the inequities the
have identified. Plaintiffs seek an order requiring counties toaarcount OOP ballots
by accepting votes for races in which the voter is eligibleote and rejecting votes fo
races in which the voter isot. But under this framewaorkvoters in counties that

administer elections under a vatenter model still would beeated more favorably thar

=)

voters in counties that use precincts. MWo& center county, voters may show up at any

vote center and receive a ballot reflecting all raceghich they arel@ible to vote. But
a voter in a precinct county cannot showatpny precinct and receive the approprig
ballot. Even under Plaintiffs’ proposedegime that voter will be partially
disenfranchised.

Accordingly, the Court finds that Plaifi§ are not likely to succeed on their Equi
Protection challenge becauseyhave not advanced a codrat theory, and because th
relief they seek does not remedsg ihequality they have identified.

[I. Irreparable Harm

Because Plaintiffs are not likely to succeed on the merits of their claims, they
not shown that Arizona’s rejection of O®@Rllots will cause them irreparable har®@ee
Hale v. Dep't of Energy806 F.2d 910, 918 {® Cir. 1986). Moeover, Arizona has
required voters to cast ballots in their assigoetinct since at least 1970, and all parti
agree that OOP provisional ballots have begjected since akeast 2006. Arizona

authorized counties to use vote centers inl20¥avapai and Yuma counties have us
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vote centers since 2012. Déspthis lengthy rstory, Plaintiffswaited until April of

2016—an election year—to bring this lawsanitd did not request mandatory prelimina
injunctive relief until June. Thenly explanation Plaintiffhave provided for this delay
is that “not all election laws appear troublesoat first glance,” and that strong data

substantial disenfranchisememfs not previously available(Doc. 192 at 31; Doc. 201
at 32-33.) This explanation, Wever, is belied by the fact thBr. Rodden relies on data
from the 2008, 2010, 2012, and 2014 elections to draw his conclusions concernil

impact of OOP ballot rejection on minority teos. (Doc. 177-1.) Plaintiffs fail to

explain why they waited until me months before the 20@neral election to challenge

this practice, and their “long delay beforelsag a preliminary injunction implies a lach
of urgency and irreparable harmQOakland Tribune, Inc. v. Chronicle Pub. C862 F.2d
1374, 1377 (9tiCir. 1985).

[11. Balance of Hardships/Public I nterest

M

L

ng t

174

()

Finally, the Court finds that neither the balance of hardships nor the public inferes

supports the issuance of a mdatory preliminary injunction. Defendants provide
evidence that requiring counties to developcedures for counting OOP ballots in th

upcoming general election wouile significantly burdensome. After a general electig

Arizona counties have twenty days to cdetg their canvass, which includes tallying

votes for each candidate andoyiding vote totals to the $eetary of State’s Office.
(Doc. 180-1 at 30.) The Setary then has until the fourfMonday following the general
election to verify the infomation from the canvassld() According to Arizona Elections
Director Eric Spencer, “institing a new vote counting prodere would likely delay the
canvass process, and therefore likely putdbenties and the state past the statutg

deadlines.” Id.) Further, “the elections budgets for counties are likely already set an

not necessarily include funds to cover thdditional labor and duplicate ballots that

would be required to count OOP ballotsltl.)
Indeed, Pima County Elections DirectBrad Nelson explained that countin

votes “for some offices cast by a perseoting on an incorrect ballot would taks
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additional time, manpower, afficiancial resources.”|q. at 55.) To partially count OORH
ballots, counties likely would use a manuppeoach similar to the method for counting

damaged ballots.Id.) Under this process:

the correct ballot for thgirecinct would need to be accessed and a team of
two election workers would create awnéallot. One worker would read
the voter's selections for the racappearing on both the voted [OOP]
ballot and the correct ballot for theteds assigned precinct. Once those
votes have been marked, the new ballot is prmted[.ﬁ)

The newly-marked ballot fdhe correct precinct then would be put together
with the original ballotand provided to a differg# two-person team for

proofing. e second team wouldrie that the votes marked on the
duplicate ballot matched thetes on the original ballot.

(Id.) Nelson estimated that thisocess could take up tdtéen minutes per OOP ballot

(Id.) Thus, requiring county election officgato institute a new procedure for countirjg

OOP ballots for the upcoming general @@t would impose substantial costs gn

elections officials and could heighten thekriof human error in vote tabulation. Op

balance, the Court finds that mandatomynctive relief is inappropriate.
CONCLUSION

For these reasons, Plaintiffs have ndisfad their heavy burden for obtaining

~J

mandatory preliminary injunctionPlaintiffs have not showthat Arizona’s rejection of
OOP ballots likely results im cognizable dispay in the electoral opportunities of

minority as compared tevhite voters. Nor have they®hn that the practice more than

minimally burdens voting rights. Further, Asiza has required voters to cast ballots|in
their correct precinct since at least 1970, #reddata upon which Plaintiffs rely has begn
available since at least 200Blaintiffs delay in challenginthe practice implies a lack of

urgency and undermines the need for immaedmandatory injunctive relief during th

1%

waning months of an election yéar.

" The Court previously denied Pl&ffs’ motion to Eréiminarily en%oin_ _
enforcement of H.B. 2023, after which Pigifs moved under Federal Rule of Civi|
Procedure 62(c) for a stay of the ordengliag appeal. (Docs. 204, 210.) The Court
denied this request. (Doc. 213.) The Couticgrates that Plairfis likewise will appeal
this order. Although under Federal RuleAgipellate Procedure 8fd), “[a] party must
ordinarily move first in the dtrict court for . . . a stay of the judgment or order . |. .
pending appeal,” the Court is mindful thfe time constraints imposed by the upcoming
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IT IS ORDERED that Plaintiffs’ Motion f@ Preliminary Injunction on
Provisional Ballot Claims, (Doc. 72), BENIED.
Dated this 11th day of October, 2016.

3 M

Douglias/.. Rayes C;_.)

Ufiitet Swaed Disutct vge

general election. Accordinglyhe Court informs the parties ndwat it is not inclined to
er_ant a stay of thisrder pending appealPlaintiffs may seek relief directly from thg
inth Circuit Court of Appealpursuant to Federal Rule Appellate Procedure 8(a)(2).

-17 -




