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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Democratic National Committee, DSCC, dndNo. CV-16-01065-PHX-DLR
Arizona Democratic Party,
ORDER

Plaintiffs,
V.

Arizona Secretary of State’s Office,
Michele Reagan, and Mark Brnovich,

Defendants.

Plaintiffs—the Democratic National Committee, the Democratic Senatd
Campaign Committee, and tl#gizona Democratic Party—allege that two aspects
Arizona’s election regime violate 8 2 ofeti/oting Rights Act (\RA) and the First,
Fourteenth, and Fifteenth Amendments to théddinStates Comigution. First, Plaintiffs
challenge Arizona’s prohibiin on counting out-of-precindOOP) provisional ballots,
which derives from the collective effect 8fiR.S. 88 16-122, 35, -584, and related
rules prescribed by the Arizona SecretaryStdite in the Election Procedures Manu:
Second, Plaintiffs challenge H.B. 2023ddied at A.R.S. 816-1005(H)-(I), which
makes it a felony for third paes to collect early ballotsom voters unless the collecto
falls into a statutorily enumerated exceptiorRlaintiffs seek adeclaration that the
challenged election rules are unlawful, andoater enjoining the Arizona Secretary (

State’'s Office, Arizona Secretary of &aMichele Reagan,na Arizona Attorney
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General Mark Brnovich (State Defendants) from:

a. Implementing, enforcing, @iving any effect to A.R.S. §
16-122, § 16-135, 08 16-584 to the extent that they require
Defendants to reject provisionadllots in their entirety solely
because they were castthe wrong precinct;

b. Requiring Defendants wount OOP ballots for races for
which the voter was otherwise eligible to cast a vote;

(Z:bzémplementing, enforcing, ogiving any effect to H.B.

(Doc. 233 at 41-42.)
The State Defendants have moveddismiss the Secondmended Complaint
pursuant to Federal Rules ofviProcedure 12(b)(7) and 19Doc. 245.) They contend

that Plaintiffs have failed to name necessamny indispensable parties to this action, and

that they have named unnecegsdefendants for each dfieir claims. The motion is
fully briefed and neither party requested aiejument. For the following reasons, th
Court finds that the absent parties identified by the State Defendants are not neceg
indispensable, and therefore denies that pomiothe motion to dismiss. By stipulatiol
of the parties, however, th@ourt grants the State Defemdsi request to dismiss the
Secretary of State’s Office bacse its presence is unnecessary.
|. Legal Standards

Rule 19 governs the circunasices in which an absentrjyamust be joined to an

action:

(a) Persons Required Be Joined if Feasible.

(1) Required Party. A person who is subject to service of
process and whose joinderillwnot deprive the court of
subject-matter jurisdiction mubk joined as a party if:

(A) in that person’s abseec the court cannot accord
complete relief among existing parties; or

(B) that person claims an interestating to the subject of the
action and is so situated thadisposing of the action in the
person’s absence may:

(i) as a practical matter impaor impede the person’s ability
to protect the interest; or

e
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(i) leave an existing party sudgt to a substantial risk of

incurring double, multiple, or otherwise inconsistent
obligations becausaf the Interest.

(2) Joinder by Court Order.If a person has not been joined
as required, the court mustder that the person be made a
party. A person who refuses join as a plaintiff may be

made either a defendant or, in a proper case, an involuntary
plaintiff.

(b) When Joinder Is Not Feasiblé& a person who is required

to be joined if feasible caoh be joined, the court must

determine whether, in equity and good conscience, the action

a_hou_ld pdroceed among the dig parties or should be
ismissed. . . .

As of December 1, 2007, Rule 19 nonder uses the terms “necessary”
“indispensable” to describe absent parties whoukhor must be joined. Instead, the ru
now “refers to ‘persons required to be joinefkasible’ and persons in whose absence
they cannot be jord, the action shouldot proceed.”E.E.O.C. v. Peabody W. Coal Co
610 F.3d 1070, 1078.1 (9th Cir. 2010) Reabody I). These changes were mere
stylistic, and “the substance and operat@inthe Rule both pre- and post-2007 a
unchanged.”Republic of Philippines v. Piment&53 U.S. 851, 856008). Thus, Rule
19(a)(1) defines a person tradrally denominated as “necessary” to an action, wh
Rule 19(b) defines a person traditilyadenominated as “indispensablé&éeDisabled
Rights Action Comm. tas Vegas Events, In@75 F.3d 861, 867 n(Sth Cir. 2004).

A party may raise “failure to join a gg under Rule 19” as a defense in a pr
answer motion pursuant to Rul2(b)(7). Whenruling on a motion to dismiss foi

nonjoinder, the court must ansmthree successive questions:

1. Is the absent party necessérg., required to be joined if
feasible) under Rule 19(a)?

2. If so, is it feasible to ordénat the absent party be joined?
3. If joinder is not feasible, can the case proceed without the

absent party, or is the absgairty indispensable such that the
action must be dismissed?

Salt River Project Agr. Im & Power Dist. v. Lee672 F.3d 1176, 1179 (9th Cir. 2012).
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“The inquiry is a practical, fact-specific orgesigned to avoid the tsh results of rigid
application.” Dawavendewa v. Salt River Proje&gr. Imp. and Power Dist276 F.3d
1150, 1154 (9th @i 2002). The movant bes the burden of perading the court that
dismissal is appropriate Makah Indian Tribe v. Verity910 F.2d 555, 558 (9th Cir
1990).
[I. Discussion

Dismissal for failure to joira necessary party is apprigpe only if joinder is not
feasible and the absent partynidispensable to the litigatiorSee Brosnahan v. Pozgay
No. 06cv2195 DMS (NLS), 200WL 173969, at *2 (N.D. Cal. Jan. 17, 2007) (citing
Shermoen v. United Staf&¥82 F.2d 1312, 131(Bth Cir. 1992)). The State Defendanis
contend that elections officials from eachAafzona’s fifteen counties are necessary and
indispensable to Plaintiffs’ OOPallot claims, as are coungjtorneys and ty and town

prosecutors to Plaintiffs’ H.B. 2023 claim3hey make no showing, however, that it |s

infeasible to join tese absent parties. “Rule 19(a) sets forth three circumstances it

which joinder is not feasiblevhen venue is improper, wheretabsentee is not subject tp
personal jurisdiction, and when joinderould destroy subject matter jurisdictibn
E.E.O.C. v. Peabody W. Coal Cd00 F.3d 774, 77@th Cir. 2005) Peabody ). The
State Defendants do not argue thiay of these circumstances exist.

Instead, the State Defendants contendt tismissal is @propriate because
Plaintiffs have been aware of the Rdl@ argument throughoutighlitigation and have
nonetheless refused to amend their complanadd the parties the State Defendants

believe are necessary. They rely@reen v. Mcintire—decided over a century ago—it

—

which the D.C. Circuit Court of Appeals affied the dismissal ai complaint because
the plaintiff refused to amend after the dddtrcourt determined that he had failed to
name necessary parties. 39 App.C. 249, 251 (BC. Cir. 1912). Green is

' In fact, the State Defendants clB®nzalez v. Arizong677 F.3d 383 (9th Cir,
2012) to demonstrate the opposite: “[théseprecedent for including county official$
responsible for conducting elections as deéensl in constitutional challenges to Arizona
election procedures.” (Doc. 262 at 4 n.3.)
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distinguishable, however, because this Cbad not yet determined whether any of the
absent parties are necessary or indispensablehave Plaintiffsindicated that they
would be unwilling to amend threcomplaint should the Court order thhey be joined.
Rule 19 does not impose upon Plaintiffs ahgattion to concede to the State Defendants
demands and join potentially dozens of addial parties before éhCourt determines
whether they are necesgdo the litigation.

The State Defendants’ failure to shdhat any of the absent parties cannot

v

feasibly be joined is a sufiient reason to deny the motiondismiss. Though the State
Defendants have not requested alternatively tti@tCourt order the absent parties to pe
joined pursuant to Rule 19(2), the Court nonetheless wdlvaluate whether the absent
parties should be joined.

A. OOP Ballot Claims

The State Defendants first contend thatinty elections officials are necessafy
and indispensable to Plaintiffs’ OOP balldaims because in their absence the Coprt
cannot accord complete reliefmong the existing parties.For purposes of Rule

19(a)(1)(A), “[t]he sufficiencyof the relief available ‘is detmined on the basis of thost

U

persons who are already pastiand not as between a paand the absent person whose
joinder is sought.”Ariz. Democratic Party v. ReagamNo. CV-16-03618-PHX-SPL,
2016 WL 6523427, at *5 (D. A2. Nov. 3, 2016) (quotind\ngst v. Royal Maccabees Lif
Ins. Co, 77 F.3d 701, 705 (3rcCir. 1996)). Completess “is concerned with

consummate rather than partial or holloviiefeas to those alrely parties, and with

11°)

precluding multiple lawsuits onéhsame cause of actionNorthrop Corp. v. McDonnell
Douglas Corp. 705 F.2d 1030, 1043 (9th Cir. 1983 Accordingly, “the court asks
whether the absence of the party would luge the district court from fashioning
meaningful relief as between the partieBisabled Rights375 F.3d at 879.

The State Defendants contend that their€oannot grant Plaintiffs meaningful
relief because “the State Defendants are nadlued in the countinggf OOP ballots, or

with determining which ballots shoulde counted—those duties are the ledal
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responsibility of county officialsalone.” (Doc. 245 at 3-4.This contention reflects both
a misconception of the State Defendants’ iol®verseeing and administering electiof
and an overly mechanicaterpretation of Plaintis’ requested relief.

Although county officials & responsible for counting lb@ts and verifying proper
voter registrationsee A.R.S. 88 16-621(A), -584(E), ¢hState Defendants also play

role in determining how OOP ballots areuated. Arizona law requires the Secretat

after consulting with countyfficials, to “prescribe ruleso achieve and maintain the

maximum degree of correctness, impdityia uniformity and dficiency on the

procedures for early voting and voting, anél producing, distributing, collecting,
counting, tabulating and storitgllots.” A.R.S. 8§ 16-452(A)These rules are prescribe
in an Election Procedures Mahuwnd have the force of lawA.R.S. § 16-452(B)-(C).
“Any person who does not abide by the SecyetdrState’s rules is subject to criming
penalties,”Ariz. Libertarian Party, Inc. v. Bayles851 F.3d 1277, 128®th Cir. 2003)

(citing A.R.S. 8§ 16-452(C)), and the Attorneyr@eal is authorized to prosecute su¢

violations, A.R.S. 8§ 16-1021.
Thus, although county officials are pessible for physically counting ballots

they are not empowered to count or reject ballots at thiscretion. Rather, “[a]ll

proceedings at the counting center shall iéeu the direction of the board of supervisors

or other officer in charge of electiomsmd shall be conducted iaccordance with the

approved instructionand procedures manddl A.R.S. 8 16-621(A) (emphasis added).

Indeed, the 2014 Elections Procedures Maimsttucted the codies on how to verify
and count provisional ballots. As relevantd)yghe Manual stated that “[t]he ballot shg
remain unopened and shadit be counted if . . . the voter is in the wrong precinct/votin
areal.]” (Doc. 101-8 at 18 (gvhasis in original).) It is jcisely this policy, practice,
and interpretation of Arizonéaw that Plaintiffs ask thé&€ourt to enjoin and declarsg
unlawful.

Though the Court cannot require that8tDefendants to physically count OQ

ballots for races for which the voter was othisereligible to cast a vote, it can requir
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the Secretary to prescribecbua procedure in the Eleatis Procedures Manual, whic

county election officials thewould be bound by law to low. Further, the Attorney

General can ensure complianegth such a directive beaae he is authorized tqg

prosecute county officialsvho violate it.  Such relief is “neither hollow no
meaningless[.]’ Disabled Rights705 F.3d at 880. The Cauherefore finds that it may
accord meaningful relief among the existingtigs without joining elections officials
from each count.

Though not explicitly argued, the Stdbefendants suggest that joinder also
necessary under Rule 19(a)(2)iB because county electiomsficials have interests in
this action that might be impad or impeded if the Courésolves Plaintiffs’ OOP ballot
claims in their absence. Specifically, thegntend that “counties are responsible f

procuring and maintaining batleounting equipment,” and ¢hefore requiring that OOP

ballots be partially counted will impose unigadministrative burdens on each county.

(Doc. 262 at 5.)

Rule 19(a)(1)(B) “focuses on whether thigsent party’s participation is necessary

to protect its legally cognizable interests optotect other partiesdm a substantial risk

of incurring multiple or inconsistent aghtions because of those interest®isabled

Rights 705 F.3d at 880.“An absent party with an intereist the action is not a necessary

party under Rule 19(a) if the absent pagyadequately represted in the suit.” Salt
River Project 672 F.3d at 1180 (internal quotais and citation omitted). Wher
assessing whether an existing patlequately represents the interests of an absent p

the court considers:

whether the interests of a pees Ioart?/ to the suit are such
that it will undoubtedly makeall of the absent party's
arguments; whether the party is capable of and willing to
make such arguments; and whether the absent party would
offer any necessary element tbhe proceedings that the
present parties would neglect.

> The State Defendants also ignore RIi#i request for declaratory relief and
make no argument that county electiorficals are likely to engage in a practic
declared by the Couto be unlawtul.
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Shermoen982 F.2d at 1318 (internal quotations and citation omitted).

The State Defendants fail to addressethler they are capable of adequatg
representing the counties’ interests on thaeseids. On this question, the Court fin
Judge Logan’s decision iArizona Democratic Party v. Reagawhich involved a
challenge to Arizona’s voter registration deadlinstructive 2016 WL 6523427, at *7.
There, the Secretary arguedattrabsent joinder the lawiswould “directly impair the
interests of the unnamed counties,” becauseetivas “no representative to articulate t
magnitude of th[e] administrative burden angexse” that the plaintiff's requested relie
would impose upon county elections officialkl. Judge Logan rejected this argume
and concluded that “[t]he interests of theci®¢ary are aligned with the counties and s
is capable of presenting arguments on Bediahe absent county officials.Id.

The same is true here. Indeed, the Secretary already has advanced argumg

<

ne
f
Nt

he

nts

presented evidence concernihg administrative burdens that Plaintiffs’ requested relief

would impose on countglections officials. $eeDoc. 180 at 17-18; Doc. 180-1 at 30-3
51-56.) It also is worth noting that no coyrmas claimed an intest in the OOP ballot
claims or sought intervention. To the congrafficials from Maricopa County originally

were named as defendants but latgpulated to their dismissal.S¢eDoc. 203.) For

L,

these reasons, the Court finds that the inter@isthe counties are adequately represented

by the State Defendants, such that thesspnce in this action is not necessary.
B. H.B. 2023

With respect to the H.B.(23 claims, the State Defendants argue that Plaintiffs

must join all county attorneys and city and town prosecutors because the Att
General does not have exclusive authoritemdorce the law. (Doc245 at 7.) Thus,
“[iin order for the Plaintiffs to be fredrom the threat of enforcement,” the Staj
Defendants contend, “all those with poweretdforce H.B. 2023 mudie enjoined from
doing so.” {d.) The Court disagrees.

To begin, “when a plairffi challenges the constitutionalityf a rule of law, it is

the state official designated to enforce thaé who is the propedefendant, even wher
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that party has made no attpt to enforcehe rule.” Am. Civil Liberties Union v. The Fla.
Bar, 999 F.2d 1486, 1490 (11thrCil1993). Further, the avalddity of meaningful relief
is determined based upon those who areadly parties, not as between parties 3
nonparties whose joinder is soughAngst 77 F.3d at 705. The relevant inquiry, then,
whether the Court can accord Plaintiffeeaningful relief by enjoining the Attorney
General from enforcing H.B. 2023'he answer undoubtedly is yes.

The State Defendants correctly noteatthalthough the Attorney General i
empowered to enforce H.B. 2023, he is tiw only official withsuch authority. The
Attorney General is authorized enforce Arizona’s eleacn laws “[ijn any election for
state office, members of the legislature, jleiof the supreme court, judges of the co
of appeals or statewide initiative or referendubut in electionsfor “county, city or
town office, community college district govergiboard, judge or a county, city, or tow
initiative or referendum,” that authority residegh “the appropriate county, city or towr
attorney[.]” A.R.S. § 16-1021. The Atteey General and the appropriate coun
attorneys share concurresforcement authority in spial district elections.ld. The
State Defendants acknowledge, however, that the Attorney General will {
enforcement authority in most electiobgcause “almost all elections will includ
statewide . . . races.” (Do@45 (citing A.R.S. § 16-209 Enjoiningthe Attorney

General’s enforcement activitigsll therefore result in meamngful, not hollow, relief.

Moreover, the State Defendants ignoraiftlffs’ request for an order declaring

H.B. 2023 unconstitutional drunlawful under the VRA. khough the Attorney Genera
might lack authority to direct the ent@mment activities of county and municipa

prosecutors, there is no reason to beliewt these local law enfcement officials will

nd

S

[92)

=

ty

shar:

112

d

attempt to enforce H.B.023 should the Court declare it unconstitutional or unlawful

under the VRA. For these reas, the Court finds that andar declaring H.B. 2023 to
be unlawful and enjoining thittorney General from enforcing it will accord meaningfi

relief between those who alreaalse parties to this litigation.

—
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C. Unnecessary Defendants

Lastly, the State Defendants argue thatGbart should dismiss: (1) the Secretar

from Plaintiffs’ H.B. 2023 claims because shas no role whatsoever in enforcing H.H
2023,” (2) the Atorney General from Plaintiffs’ OOBallot claims because he has n
“role in counting ballots or overseeing theting process,” and (3) the Secretary

State’s Office from all claims because Plaistiiave named the Secretary as a defend
in her official capacity and, therefore, “[iflie Court were to order any of the request
injunctive relief against the Secretary, ther@eary and the employees of the departmé

of the state that she supervisors woulglement it[.]” (Doc. 245 at 8-10.)

The State Defendants correctly note ittt Secretary does not enforce crimin
laws and that H.B. 2023 is functionally a crimlistatute. Nonetheless, the actions of
Secretary and her office in connection witllstbase suggest that she might have so
involvement in implementing the law. For example, after the Supreme Court staye
en bancNinth Circuit's order effectivgl enjoining H.B. 2023 pendingn bancreview,
the Secretary’s office issued guidance ttiatd-party collectors who collected earl
ballots during the brief perd during which it was legal tdo so could deliver those
ballots to the appropriate county officiddg the following Monday and “there’d be nq
problem.” (Doc. 256-1 at 5:-5 Likewise, ElectiorDirector Eric Spencer emailed count
elections officials directing #m to “accept all early ballotsirned into them, regardles!
of who returns those ballots or how many hsliewere collected during the brief 18-hod
window this practice was deemed legal[.]id.(at 2.) Accordingo news reports, the
Attorney General’s office deferred to tlecretary’s direction on this issueld.(at 6.)
Because it appears, at leastthis stage, that the Secretary might have a role
implementing H.B. 2023, the Court declinesdismiss her from Plaintiffs’ H.B. 2023
claims at this juncture.

The Court also denies the State Defertglarequest to dismiss the Attorne
General from Plaintiffs’ OORballot claims. As previoushexplained, although the

Attorney General does not cduballots, he is authorized to enforce violations
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Arizona’s election laws. Thus, if in resporisean order of thi€ourt the Secretary were
to prescribe rules directing counties totgdlly count OOP ballotshe Attorney General
might play an important role in ensug compliance wittsuch a directive.

Finally, in reliance on the State Defenti representationsPlaintiffs do not
object to dismissing the Secretary of Stat®ffice from this action. Accordingly, the
Court grants the State Defendants’ motiondtsmiss the Secretary of State’s Offig
because its preseais unnecessary.

IT ISORDERED that the State Defendants’ ltan to Dismiss Second Amende(
Complaint (Doc. 245) iISRANTED IN PART andDENIED IN PART as follows:

1. The Arizona Secretary of State’s Office is her€dpMISSED from this
action.

2. The State Defendant’s motion to dissnfor failure to joina party under Rule
19 otherwise iDENIED.

Dated this 3rd day of March, 2017.
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