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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Democratic National Committee, DSCC, dndNo. CV-16-01065-PHX-DLR
Arizona Democratic Party,
FINDINGS OF FACT

Plaintiffs, AND CONCLUSIONS OF LAW

V.
Michele Reagan and Mark Brnovich,

Defendants.

Plaintiffs challenge two aspects of Asiza’s election system: (1) Arizona’s polic
to not count provisional ballots cast the wrong precinct, wbh derives from the
collective effect of A.R.S. 88 16-122,38, -584, and related rules in the Arizon
Election Procedures Manual; af®) Arizona House Bill 2028'H.B. 2023"), codified at
A.R.S. 8§ 16-1005(H)-(I), whichmakes it a felony for anyone other than the voter
possess that voter's early mail ballot, wslehe possessor fallsitun a statutorily
enumerated exception. Plaintiifege that the challengedila violate 8§ 2 of the Voting
Rights Act of 1965 (“VRA”") by adverseland disparately impacting the elector
opportunities of Hispanic, African Amean, and Native Ameran Arizonans, who
Plaintiffs claim are among their core constitgies. Plaintiffs also contend that the
provisions violate the Firgtind Fourteenth Amendmentsthe United States Constitutior
by severely and unjustifiably bdening voting and associationajhts. Lastly, Plaintiffs
claim that H.B. 2023 violate$ 2 of the VRA and the Fifte¢h Amendment to the United
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States Constitution because it was enacted théhintent to suppss voting by Hispanic

and Native American votergDoc. 360 at 4-7) Plaintiffs seek (13 declaration that the]

challenged election practices are unlawémd (2) a permanent injunction requiring

Defendants to partially count out-of-precift©OP”) provisional ballots for races for

which the voter otherwise was eligible ¢tast a vote and enjoining Defendants frgm

implementing, enforcing, or giving any eftdo H.B. 2023. (Doc. 233 at 41-42.)
The Court presided ovex ten-day bench trial begiing October 3, 2017 and
ending October 18, 2017. Pursuant to Fddetde of Civil Procedure 52, and for thg
following reasons, the Court finds against Riifis and in favor of Defendants on al
claims?
I. PARTIES
Plaintiffs are the Democratic Natial Committee (“DNC”), the Democratid

Senatorial Campaign Committee (“DSCC”), ghd Arizona Democratic Party (“ADP”).

The DNC is a national committee dedicatexd electing local, state, and national

candidates of the Democratic Party to publfiice. The DSCC is Democratic political

committee dedicated to encouraging the teacof Democratic Senate candidates

office and is comprised of sitting Democratiembers of the Unite8tates Senate. The

ADP is a state committee dedicated to electing candidates of the Democratic Pz
public office throughout Arizona.

Defendants are Arizona Secretary of &tslichele Reagan dnArizona Attorney

D

(o
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Arty

General Mark Brnovich. Secretary Reagan is Arizona’s chief elections officer. Attgrney

General Brnovich is Arizona’shief legal officer, chargeditih enforcing state criminal
statutes, including H.B. 2023 and other election-related offenses. Secretary R

drafts, and Attorney Gener@rnovich (in conjunction witithe Governor of Arizona)

' For purposes of this order, “Doc.” redeto documents on the Court’s electron
docket, “Ex.” to trial exhibits, “Tr.” to the official trial transcript, and “Dep.” t
designated deposition transcripts. Recaithtions offer examples of supportin
evidengce, but are not intended to be exhaustive elalence supporting a proposition.

Defendants’ oral motion, made duringaly for judgment on partial findings
pursuant to Federal Rule of Civil Proceel®2(c) is denied as moot. (Doc. 384.)
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approves, the Election ProcedarManual. A.R.S. 88 41-1%t seq, 16-1021, -452.

The Court also permitted tHellowing parties to interene as defendants: (1) th

[

Arizona Republican Party (“ARP”), a statenomittee dedicated to electing candidates |of
the Republican Party to publaffice; (2) Debbie Lesko, what the time of intervention
was an Arizona State Senator representingofiazs 21st legislative district and Precingt
Committeewoman for Arizona’s 2flkegislative district, anevho recently was elected tg

represent Arizona’'s 8th congressional mt$t in the United States House of

Representatives; (3) Tony Rivero, a member of the Arizona House of Representativ

representing Arizona’s 21st legislative distt (3) Bill Gates, who at the time of
intervention served as a Citf Phoenix Councilman anPrecinct Committeeman fol

Arizona’s 28th legislative digtt, and who now serves @ member of the Maricopa

=

County Board of Supervisors representingraist3; and (4) Suzanne Klapp, a City g
Scottsdale Councilwoman amtecinct Committeewoman férizona’s 23rd legislative
district. (Docs39, 44, 56, 126.)
Il. OVERVIEW OF TRIAL TESTIMONY

A. Plaintiffs’ Expert Witnesses

1. Dr. Allan Lichtman

Dr. Allan Lichtman is a Distinguisiie Professor of History at American
University in Washington, D.Cwhere he has been employed42 years. Dr. Lichtman
formerly served as Chair of the History Depgent and Associate @a of the College of
Arts and Sciences at American UniversityHe received his B.A. in History from
Brandeis University in 196@nd his Ph.D. in History from Harvard University in 1973,
with a specialty in the mathennal analysis of historical data. Dr. Lichtman’s areas |of
expertise include political history, elecabranalysis, and histical and quantitative
methodology.(Ex. 91 at 3-4.)

Dr. Lichtman has worked as a consultamt expert witness for plaintiffs and
defendants in more than 80 vai and civil rights cases, includirigeague of United
Latin American Citizes (LULAC) v. Perry 548 U.S. 399 (2006), in which Justice
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Kennedy’s majority opinion authoritativelyited Dr. Lichtman’s stistical work. Dr.

Lichtman also has testified several times faintiffs and defendants on issues of

intentional discrimination and pfcation of Section 2 in VRAases. (Ex. 91 at 4.)
Dr. Lichtman opined, gendhg that under the totalitpf the circumstances H.B
2023 causes minority voters to have less opportunity to peaticin the political process

than non-minority voters, andahthe law was passed withetmtent to suppress minority

voters®> He supported ki opinions with the standarsburces used in political and

historical analysis, including scholarly dics, articles, reports, newspapers, voter

registration and turnout datand scientific surveys.

Dr. Lichtman’s underlying sources, resggrand statistical infmation are useful.
The surveys and data he supplied revegiBtant socioeconoruidisparities between
non-minorities and minorities, including ineas of poverty, unengyment, education,
transportation, and health. XE91 at 3-4.) His report also contains evidence t
Arizona exhibits racially pol&ed voting and has a history aHcial appeals in political
campaigns that continue to this day. (Bk.at 30, 44-45.) Dr. Lidman opined that the

strong ties between race and partisanshifirinona make targeting minorities the most

effective and efficient way foRepublicans to advance theirlitioal prospects. (Ex. 93
at 4-5.)
Although the Court finds Dr. Lichtman’s i@tion of material facts surrounding th

legislative history and his underlying reseat@hve helpful and rellae, the Court did not

find Dr. Lichtman’s ultimateopinions useful. Dr. Lichtan applied the law as he

interpreted it to the data he assembledthis respect, his opinions presented more li
an attorney’s closing argumetiitan an objective afysis of data, rad the credibility of
his trial testimony was undermined by his sewreffort to advocate a position rathe

than answer a question. Moreover, applying tia facts is this Cotis duty, and it is one

® For ease, the Court uses the terms tmity” to refer to the racial minorities
alleged to be adversely impacted by thellehge laws, and “non-minority” to refer tg
non-Hispanic white voters.
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the Court can do without the assistance o&xgert opining on howe interprets the law
and thinks it should be alpd. The Court also has haonsidered Dr. Lichtman’s
opinions on the ultimate issue of legislativeent, both because this issue is not t
proper subject of expertd@mony and because it invades firovince of the Court.
2. Dr. David Berman

Dr. David Berman is a Professor Emes of Political Science and a Senic
Research Fellow at the Morrison Institute fobRPolicy at Arizona State University
As a political science professor, he has taught undergraduate survey courses in An
government and politics, staaed local politicsand Arizona governnm and politics, as
well as more specialized caas, including undergrade@aseminars on Arizona politics

during which students inteced with state and locabffice holders and political

participants. He has also taught advancedggite courses focusiog research methods

in these areag(Ex. 89 at 3.)

As a Senior Research fellow with the Mson Institute, Dr. Benan specializes in
research and writing on governance aabbction issues in Arizona, including
redistricting, direct democracy, and cangmaifinance. He has been a professor
Arizona State University since 1966, and rigvious work experiare was as a Researc
Associate at the National League of CitiesVashington, D.Cfrom 1964 to 1966.(Ex.
89 at 3-4.)

Dr. Berman opined that Arizona has adohistory of discmination against the
voting rights of Native Americans, Hispasjcand African Americans, and that th
discrimination is part of a more genkenaattern of political, social, and economic
discrimination against minority groups in areagh as school segregation, educatiof
funding and programming, equal pay dhd right to work, and immigration.

The Court finds Dr. Bermanredible. His opinionsvere well-researched ang
rendered using standard sowcaand methodologies in his field of expertise, and
sources were well-identified. Dr. Bermarstauthored ten bookad over 70 published

papers, book chapters, or refereed artidealing with state rad local government,
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politics, and public policyand his opinions werdased substantip on these prior
works. In particular, Dr. Bermardrew heavily upon his booRkrizona Politics and
Government: The Quest for AutongnDemocracy, and Developme(iiniversity of
Nebraska Press, 1998) anmid review of archival papers andllections. (Ex. 89 at 3-4.)
The Court affords great weigtd Dr. Berman’s opinions.
3. Dr. Jonathan Rodden
Dr. Jonathan Rodden is a tenured €sebr of Political Sence at Stanford

University and the founder and director tbe Stanford Spatial $@l Science Lab, a

center for research and teachingh a focus on thanalysis of geo-spatial data in the

social sciences. Studentsdafaculty members affiliated with the lab are engaged if

variety of research projects involving largeefigrained, geo-spatidhta sets, including

Nl a

individual records of registered voters, fiSas data, survey responses, and election

results at the level of pollingPrior to joining tle Stanford facultyDr. Rodden was the
Ford Professor of Political Science at thlassachusetts Institutef Technology. He
received his Ph.D. from Yaldniversity and his B.A. fronthe Universityof Michigan,
Ann Arbor, both in political sence. (Ex. 95 at 5-6.)

Dr. Rodden has expertise in the use of large data sets and geographic infor
systems to analyze aspects of political repméstion. He has delped a national datd
set of geo-coded precinct-level election restiitg has been used extensively in polic
oriented research related to redistrictingd representation. He also has work
extensively with Census data from tbeited States and other countries.

Dr. Rodden has published papers olfitipal geography and representation in
variety of academic journablnd has been featured ingubar publications like the Wall
Street Journal, the New York Times, and BasReview. Dr. Roddehas testified as an
expert witness in three recent election law cases. (Ex. 95 at 6.)

Here, Dr. Rodden analyzed the ratad aauses of OOP voting in Arizona durin
the 2012, 2014, an2016 general elections. The Cofinds his use of a combination o

individual-level and aggregate data anafjsboth of which have been accepted |i
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previous cases analyzing quess under the VRA, to be valahd generally trustworthy,

and affords them great weight. (Ex. 97 at 7-9.)

Dr. Rodden found that Hispanic, Nati®enerican, and African American voter$

cast OOP ballots at statisticallygher rates than their nonimairity counterparts. (Ex. 95
at 3-4; Ex. 97 at 2-4.) [easing on Maricopa County ithe 2012 election, Dr. Rodder
found that the rate of OOfting was “131 percent highdor Hispanics, 74 percent
higher for African Americansand 39 percent higher for k& Americans than whites.”
(Ex. 95 at 3-4.)

Further, Dr. Rodden founthat OOP voters are substantially more likely to
young and to live in neighbleoods characterized by large numbers of renters and
high rates of transience, and that thee raf OOP voting wa$5 percent higher for
Democratic voters than for Republican voterdlaricopa Countyand 56 percent higher
in Pima County. Dr. Rodmh found that “changes in polling place locations &
associated with higher rates of out-of-pretwating,” and that “African Americans and
Hispanics are substantially maa#fected by this than whitedn particular, the impact of
precinct consolidation, while statistically sioant for all groups, is more than twice a
large for Hispanics andfrican Americans as for non-Hispanwhites.” (Ex. 95 at 3-4.)
When analyzing Arizona’s non-metropohtacounties, Dr. Rodate found that OOP
voting is “negligible in majaty-white precincts, but increas dramatically in precincts
where Hispanics and Native Americanskeap majorities.” (Ex. 96 at 58.)

In addition to his analys of OOP voting, Dr. Bdden employed standard an
accepted methods in his field amalyze the “mailability” ofArizona’s non-metropolitan
counties in order to estimateetipopulations that likely woulde most affected by H.B.
2023’s ballot collection restrictions. Thglu somewhat imprecise, the Court finds h
method of analysis to be ctae given the lack of direadata available on the subjec
generally reliable, and based on sufficielata given the circumstances. Dr. Rodd

”

found that “[o]utside of Maricopa anBima counties” “around 86 percent of noj

Hispanic whites have home mail service,” barly 80 percent of Hipanics do, and only
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18 percent of Native Americans hasgch access.” (Ex. 97 at 4.)

Dr. Rodden'’s error rate is unknown, howe\dre to the lack of direct data. Alsd
his analysis did not include Arizona’s mgiaditan counties and therefore does not reve
whether, on a statewide basis, minorities hdigparate access to home mail service

compared to non-minorities. Fber, mail access is an jprecise proxy fodetermining

the number and demographics of voters wise or rely on ballot collection services

Simply because a voter lackeme mail access does not necelssanean that she useg
or relies on a ballot collector to vote, lebaé a ballot collector wdhdoes not fall into

one of H.B. 2023’'s exceptionsAccordingly, although Dr. Rodden’s analysis provids

useful insight into home mail access in nortnmgolitan counties, the Court is mindful of

its limitations and affords thesopinions moderate weight.

B. Plaintiffs’ Lay Witnesses

Plaintiffs called the following lay witreses to testify at trial: Carmen Ariag
Michael Blair, Delilah Correa, Charlene Fendaz, LeNora Fultorteve Gallardo, Kate
Gallego, Kathleen Giebelhausen, Marva @Gilith, Leah Gillespie, Carolyn Glovel
Leonard Gorman, Shari Kelso, Scott KonadasJoeseph Larios, Daniel Magos, Lo
Noonan, Patrick O’Connor, M@n Quezada, Nellie Ruiz, 8pcer Scharff, Sam Shaprio
Ken Clark, and John Powers. These witnesselude individual vars, representatives

from state, county, and municipal govewnts, community advocates who ha

collected ballots as part of get-out-thater (“GOTV”) efforts, community advocate$

focusing of Native Americanssues, Democratic Party operatives, a California sf
elections official, and a former United Staf@spartment of Juse (“DOJ”) official.
C. Defendants’ Expert Witnesses
1. Dr. Donald Critchlow
Dr. Donald Critchlow works at Arizona &e University as the Director of th¢
Center for Political Thought and Leadership, an organization funded by a grant fro
Charles Koch Foundation. (T1533-37.) He dped on the relationship between raci

discrimination and votig in Arizona. Dr. Critchlow maderedible observations tha
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discrimination in Arizona has not been lin@ad that Arizona hatsken effective action
to combat discrimination and encage participation in voting.

With that said, Dr. Critchlow has neveublished a boolor article focused
specifically on Arizona history, nor has height courses in Arizanhistory or politics.
(Tr. 1531-32.) Furthe in many respects he offereshe-sided opinions of Arizona’y

history, ignored incidents of discriminatioand failed to addressealkey political shift

between the Democratic and Republicartiparduring the Civil Rights Movement. For

example, he either was unfamiliar with otaity discounted the Reiblican strategy of
confrontation of minority voters at the potisiring “Operation Eagl&ye” in the 1960s.
(Ex. 89 at 16; Tr. 1549.) Additionally,ltaough Dr. Critchlowacknowledged that
Arizona has a history of digmination, his report appear® attribute past racial
discrimination in Arizona only tthe Democratic Party andagins that discrimination has
not existed since the &0Os (in the Republican era). (B521 at 4.) For these reasons, tf
Court affords little weight t®r. Critchlow’s opinions
2. Sean Trende

Sean Trende critiqued Dr. Lichtman’sadysis of Arizona’s voting patterns an(
history of racial discrimination, but offeret new information or analysis. Though th
Court found some of his criticisms worth calesing, overall they were insignificant
For example, although Trende generally agreed with Dr. Lichtman that Ariz
experiences racially polarized voting, he mawgch of the irrelevant fact that Arizon;
voting is not as racially polarized as vaiin Alabama. (T 1837.) Additionally,
Trende’s opinions on the weigtd give certain evidencend on the proper interpretatiof
and application of the law and evidence-eltkose of Dr. Lichtman’s—were not helpfy
and invade the province of the Court. Muwrer, Trende does not have a Ph.D and |

never written a peer-reviewed article. Hes hspent most of hiprofessional career
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working as a lawyer or political commentator. He is not a historian and says nathin

about the historical ntleods Dr. Lichtman utilied. (Tr. 1861-62.)For these reasons, thi

Court affords Trende’s opinions little weight.
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3. Dr. M.V. Hood

Dr. M.V. Hood is a Profesor of Political Science atdhUniversity of Georgia.
Dr. Hood responded to the reports of Dre&Htman, Rodden, and Berman. (Ex. 522 at
3.) For a number of reasons, the Court affords little weigbt télood’s opinions.

Dr. Hood criticizes Dr. Berman’s use ofder historical information. Yet Dr.
Critchlow, another expert reteed by Defendants, agreesth Dr. Berman that older
historical information is relevant to understiing patterns. (Ex. 32at 8-10; Ex. 522 at
11.) Moreover, Dr. Hood admitleat trial that he examindsstorical information going
back 50 to 200 year (Tr. 2122-23.)

Dr. Hood opined that B. 2023 does not hinder Na¢gi\American voting because

the rates of early voting on the Navajo Matincreased from 2012 to 2016. He bas

that opinion on early votes cast in threaumites. This opinion is not reliable. Dn.

Hood’s analysis did not include an assessnoémacial disparities and turnout. He als
conceded that myriad factors coalffect turnout.(Tr. 2111-14.)
Dr. Hood prepared a cross-state comparative analysis of ballot collection law
policies related to counting OOP ballots. Altigh his analysisftered some insight, it
overall was not useful because he did not esklistatutory differences and nuances, 4
his analysis reflected an incomplete untlerding of the laws he categorized. F
example, some of the states he labeleg@rahibiting ballot colleton do not have laws
comparable to H.B. 2023 because they fmblonly the delivery ofthe ballot, not the
collection and mailing of the ballot on someorse& behalf. (Ex. 92 at 52-53.)

The Court also notes that Dr. Hood'sti@®ny either has been rejected or give
little weight in numerous other casdge to concerns over its reliabilitySeeNe. Ohio
Coal. for the Homeless v. Hustedo. 2:06-CV-896, 2018VL 3166251, at *24 (S.D.
Ohio June 7, 2016xff'd in part, rev'd in part 837 F.3d 612 (6th Cir. 2016Y,easey v.
Perry, 71 F. Supp. 3d 627, 663 (S.D. Tex. 20Hpgnk v. Walker17 F. Supp. 3d 837,
881-84 (E.D. Wis. 2014Yev'd on other grounds768 F.3d 744 (7th Cir. 2014¥ja. v.
United States885 F. Supp. 2d 299, 324 (D.D.C. 201gmmon Cause/Ga. v. Billups
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No. 4:05-cv-0201, 2007 WL 7600409, at4*IN.D. Ga. Sept. 6, 2007). Additionally
most of Dr. Hood’s work has been as an expa behalf of states defending again
allegations that their laws violated t@enstitution or the VRA. (Tr. 2123-25.)

4. Dr. Janet Thornton

Dr. Janet Thornton is a Managing Dimctat Berkeley Research Group. D
Thornton did not conduct her own analydmit instead offered her opinion that D
Rodden’s statistical work ilawed. (Ex. 525 at 1.)For example, she challenged D
Rodden’s approaches to measgrracial disparities in OOP voting. One approach u
individual surname data and geographic cawtdis to infer race. Among Dr. Thornton?
critiques was the presence of measurement,esttwich is well-taken. Indeed, even Dr.
Rodden concedes measuremanbreexists, especially as it gi@ins to African American
probabilities. Dr. Thornton did not critiguee Hispanic probabilis assessed by Dr
Rodden, however, and Dr. Raeld credibly explained thahe measurement error fo
Hispanic probabilities leadmly to the under-estimain of racial disparities.

The second approach that Dr. Rod@enployed relied on data collected by th
Census Department on race and ethnicitythat lowest possible level of geograph
aggregation. Dr. Thornton’s challengeth® aggregate approach was neither about
data nor the presence of racial disparitie®@P voting, but rather the statistical mod
employed by Dr. Rodden. Dr. Rodden, howeweeedibly showed that results similar t
those reported by his analysise obtained using the altetive model specification or
measurement strategies rewaended by Dr. Thornton.

Dr. Thornton’s opinion that there shoutdve been a systematic decline in tk
number of ballots cast in Arizona’s 13 noretropolitan counties during 2016 if th
limits on ballot collection impactethe ability of rural and miority persondo vote is
simplistic and not credib. The statistical estence suggests thatcreased turnout in
rural counties for the 201@lection was driven by nominority voters, not Native
American and Hispanic votergEx. 98 at 21-26.) Moreover, many factors impact vo

turnout, including controversialandidates and partisan mobdltion efforts, all of which
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might drown out the potentially deleteriousesffs of H.B. 2023. Overall, the Court find
that Dr. Thornton’s critiques do not signifitghundermine Dr. Rodden’s opinions an
therefore affords them less weight.

D. Defendants’ Lay Witnesses

Defendants called the following lay witnessegestify at trial: Brad Nelson, Eric
Spencer, Helen Purcell, James Drakechdel Johnson, Miclle Ugenti-Rita, Amy
Chan (formerly Amy Bjellang Tony Rivero, and Scott &eman. These witnesse
include current and former lawmakers, electiofiials, and law enfcement officials.

E. Witnesses Testifying By Deposition

In addition to the live testimony, thelli@ving witnesses testified by deposition:

Sheila Healy, Randy Parraz, Samantha d3str Secretary Reagan, Spencer Scha
Donald Shooter, Eric Spencer, Robyn Staliin-Pouquette, AlexisTameron, Victor
Vasquez, and Dr. Muer Yanglhe parties each raised adsibility objections to certain
of these deposition designationshe Court addresses these objections, along with o
outstanding evidentiary matters, in a separate order.
lll. OVERVIEW OF CHALLE NGED ELECTIONS PRACTICES

A. H.B. 2023

Voting in Arizona involves a flexible mixture of early in-person voting, earl
voting by mail, and tradibnal, in-person voting apolling places onElection Day.
Arizona voters do not need ancese to vote early and Aoma permits early voting both
in person and by mail during the 27 days beforeelection. A.R.S. § 16-541. For thos

voters who prefer to vote early and in-persahArizona counties operate at least one in-

person early voting location. Some of theseations are open on Saturdays. (Doc. 3
159.)

Arizona has allowed early voting by ihéor over 25 years, and it has sinc
become the most popular method of votiaggounting for approxiately 80 percent of
all ballots cast in the 2016 election. 2807, Arizona implemented permanent no-excy

early voting by mail, known as the Perman&arly Voter List (“PEVL”). Arizonans
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now may vote early by mail either by reqtieg an early ballot on an election-by
election basis, or by joining the PEVL, in whicase they will be sent an early ballot as
matter of course no later than the first ddiythe 27-day early vatg period. A.R.S. 88
16-542, -544. In 2002, Arizona also becatie first state to make available an onlin]
voter registration option, allowing voters to registerirmnlthrough Arizona’s Motor
Vehicle Division (“MVD") website, www.sengearizona.com. Wheregistering online
through the MVD, voters can rgil in the PEVL by clickinga box. (Doc. 361 { 56.)

To be counted, an early ballot must feeeived by the aunty recorder by 7:00

p.m. on Election Day. A.R.S. 8 16-548(A). rigeballots contain instructions that inforn

voters of the 7:00 p.m. deadline. Votersymeturn their early ballots by mail postage

free, but they must mail them early enoughettsure that thewre received by this
deadline. Additionally some Arizona counties providgecial drop boxes for early
ballots, and voters in all counties may rettlrair early ballots in person at any pollin
place, vote center, or authorized election ddfisi office without waiting in line. (Doc.
361 91 57, 61.)

Since 1997, it has beenethaw in Arizona that “[a}ly the elector may be in
possession of that elector’s uted early ballot.” A.R.S. 86-542(D). In 2016, Arizona
amended A.R.S. 8§ 16-100% enacting H.B. 2023, which limits who may collect

voter's voted or unvoted early ballot:

H. A person who knowingly dlects voted or unvoted early
ballots from another person isitiy of a class 6 felony. An
election official, a United States postal service worker or any
other person who is allowed lgw to transmit United States
mail is deemed not to have llemted an early ballot if the
official, worker or other persois engaged in official duties.

I. Subsection H of this section does not apply to:

1. An election held by a special taxing district formed
pursuant to title 48 for the purposé protectingor prowdmg
services to agricultural lands omops and that is authorized to
conduct elections pursuant to title 48.

2. A family member, housel®imember or caregiver of the
voter. For the purposes of this paragraph:

(a) “Caregiver” means a person who provides medical or

-13 -

e

QI

a




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

health care assistant®the voter in a i@dence, nursing care

institution, hospice facility, &ssted living center, assisted

living faC|I|ty, assisted |IVII‘]? home, residential care

H\stltutlon adult day health cafacility or adult foster care
ome

é)b)ll “Collects” meanso gain possession oontrol of an early
allot.

(c) “Family member” means person who is related to the
voter by blood, marriage, agtion or legal guardianship.

(d) “Household member” means a person who resides at the
same residence as the voter.

A.R.S. 8§ 16-1005(H)-(I). Voters thereforeay entrust a caregiver, family membe

=

household member, mail carrier, @ections official to return their early ballots, but may
not entrust other, unauthorizédrd parties to do so.

B. Rejection of OOP Ballots

Since at least 1970, Arizona has requiweters who choose to vote in person on
Election Day to cast their ballots in their @gsd precinct and hasferced this system
by counting only those ballots cast in thereot precinct. (Doc. 361 § 46.) Because
elections involve many different overlappinpgrisdictions, the precinct-based system
ensures that each voter receives a ballot taflgonly the races for which that person |s
entitled to vote. (Ex. 95 at J0If a voter arrives at a prewt but does not appear on the
precinct register, Arizona allows the voterctst a provisional ballotA.R.S. 88 16-122,
-135, -584. After Election Dayounty elections officials wéew all provisional ballots.
If a voter's address is determined to be&hwm the precinct, the provisional ballot i$
counted. Arizona does nobunt any portion of a provisiah ballot cast outside of 3
voter’s correct precinct. A majority ofades do not count OOP ballots, putting Arizona

well within the mainstream on this isstielndeed, at no poirttas the DOJ objected tc

* SeeAla. Code 88§ 17-9-10;10-2, -10-3; Ark. Code Ann. 88§ 7-5- 306@,
308( d%z ); Conn. Gen. Stat. §§19j, -232n; Del. Code Antit. 15, §4948‘st h(7);
Stat 101.048(1), ?2)—Iaw Admln Rules § 3-172-14Md. Code 88 31.7-2-1, 11 8-
2, and -11.7-5-3; lowa Cod88 49.9, 49.79(2)(c), 49.8119.81, 53.23; Tit. 31
Admin. Regs. 8§ 6120%1% S 4); |V|ICh Com Laws §§68. 523a(£) SS (7 168. 8138{)
Miss. Code, Ann. § Sng Mo Rev. Stat§ 115.430(2), 3%&6% Mont.
Code 88 13-15-101),(3), 13- 2 12 1314(1)(a),(2); Neb. Re\5tat. 8 15(1), -
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this practice, and Plaintiffs object tdar the first time inthis case.

In 2011, Arizona amended its electionsiedo allow countie$o choose whether

to conduct elections under the traditional precmotiel or to use a “vote center” system.

2011 Ariz. Legis. Serv. Ch. 331 (H.B. @3 (April 29, 2011) (amending A.R.S. § 1§

411). Unlike the precinct-bad system, the vote center model requires each vote c¢

to be equipped to print a specific ballot, depagdn each voter’s particular district, tha
includes all races for which that voter efigible to vote. Thus, under a vote cent
system, voters may cast their ballots at any getger in the countiyn which they reside
and receive the appropriatellbba A.R.S. § 16411(B)(4). Graham, Greenlee, Cochis
Navajo, Yavapai, and Yuma counties haagopted the vote center model. The

counties are mostly rural argparsely populated. Prectrbased voting requirements

such as Arizona’s policy taot count OOP ballots, have impact on voters in thesg

counties. By comparison, the most popula@asinties in Arizona, such as Maricops
Pima, and Pinal, currently adherethe traditional precinct-based model.
IV. PRELIMINARY ISSUES

A. Standing

Article Il of the United States Constitan limits federal courts to resolving
“Cases” and “Controversies,” one element ofickhis standing. Tdiave standing to
litigate in federal court, a plaintiff “must haweffered or be imminely threatened with
a concrete and particularized ‘injury in fathat is fairly traceable to the challenge

action of the defendant andkdily to be redressed by a favorable judicial decisio

Lexmark Int’l, Inc. v. Stac Control Components, Inc; U.S. --, 134 S. Ct. 1377, 1386

(2014) (citingLujan v. Defenders of Wildlifdc04 U.S. 555, 560-6(1992)). Only one

plaintiff needs to have standing & only injunctive relief is sought.Crawford v.

1002(5)(b), (eg Nev. Rev. Stat. § 293. 3%1 293. 3085é4£ U.C.C. Law 88 8-
302(3 é§ 209; Ohio Rev. Stat 88 35@4.(1)(1), 350 83&8}()1 (4)(a); S.C. Code
Ann 13-820, 7-13-83@&.D. Sess. Laws § 12- 18- -20 Tenn. Code Ann. §

%gdélgga{(f)](ﬁ\) (B) Tex. ElecCode Ann. 88 63. OOl(c) (H3. Oll(a) (b); Tex. Admin.
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Marion Cty. Election Bd.472 F.3d 949, 951 (7th Cir. 2003ff'd, 553 U.S. 181, 189 n.7
(2008).

Plaintiffs have organizational standiig challenge the el&on regulations at
issue. Ballot collection was a GOTYV strataged primarily by the Democratic Party t
increase electoral participation by otherwise-efficacy voters. (Tr. 416-26, 632-33
659, 902, 930; Healy Dep. 2%-29:13.) H.B. 2023's limiteons will require Democratic
organizations, such as the ADP, to rettloéir GOTV strategies and divert mor
resources to ensure that low-efficacy voters are returning their early mail ba

Additionally, credible expert testimony shewhat minority voterswho tend to vote

O

D

llots

disproportionately for Democratic candids, vote OOP at higher rates than n

n-

minority voters. Thus, Arizona’s policy taot count OOP ballots places a greater

imperative on organizations like the ADP wueate their voters. These are sufficiently

concrete and particularized injuries that faiely traceable to thehallenged provisions.
See Crawford472 F.3d at 951“Thus the new law injures the Democratic Party |
compelling the party to devote resourcegyédting to the polls those of its supporte
who would otherwise be disaraged by the new law frobothering to vote.”)One Wis.
Inst., Inc. v. Nichqgl186 F. Supp. 3d 958, 967 (W./is. 2016) (finding expenditure of
resources for educating voters about howcdmply with new state voter registratio
requirements sufficient to establish standing).

Plaintiffs also have associational stargdio challenge theg@ovisions on behalf

of their members.

[A]n association has standing twing suit on behalf of its
members when: (a) its members would otherwise have
standing to sue in their own righ(b) the interests it seeks to
protect are germane to theganization's purpose; and (c)
neither the claim asserted rtbe relief requested requires the
participation of individuamembers in the lawsuit.

Hunt v. Wash. State Apple Adver. Comm32 U.S. 333, 343 (¥9). A number of self-

identified Democratic voters téfsed either that they havased ballot collection services

in the past, or that they have voted OOWPhe voting rights of such individuals ar
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germane to Plaintiffs’ goal of electing Demaaracandidates to local, state, and fedef
offices. Further, neither thdaims asserted nor the relief requested requires individ
members to participatin this lawsuit.

Finally, Plaintiffs’ asserted injuries mabe redressed by aviaable decision of
this Court. “[W]hena plaintiff challenges the constitutidity of a rule of law, it is the
state official designated to enforce thale who is the proper defendant[.]JAm. Civil
Liberties Union v. The Fla. Bai999 F.2d 1486, 1490 (11tir. 1993). Here, county
officials are responsible for counting ball@sd verifying properoter registrationsee
A.R.S. 88 16-621(A), -584(Eput Secretary Reagan and Attey General Brnovich also
play a role in determining o OOP ballots are counted. i2ona law requires Secretar)
Reagan, after consulting with county officials, to “prescrildes to achieve and maintait
the maximum degree of correctness, imipaty, uniformity and efficiency on the
procedures for early voting and voting, anfl producing, distributing, collecting,
counting, tabulating and storimgllots.” A.R.S. § 16-452(A)These rules are prescribe
in the Election Procedures Manhwand have the force of lawA.R.S. § 16-452(B)-(C).
“Any person who does not abide by the SecyetdrState’s rules is subject to criming
penalties,”Ariz. Libertarian Party, Inc. v. Bayles851 F.3d 1277, 128®th Cir. 2003)
(citing A.R.S. § 16-452(C)), andttorney General Brnovich is authorized to prosect
such violations, A.R.S. 8§ 16-1021. Adilgh county officialsare responsible for
physically counting ballots, thegre not empowered to couot reject ballots at their
discretion. Rather, “[a]ll proceedings at tt@unting center shall be under the directig
of the board of supervisors or other officercimarge of elections and shall be conduct
in accordance with the approvaustructions and procedur@sanuall.]” A.R.S. § 16-
621(A).

Though the Court cannot require Sdary Reagan and Attorney Gener
Brnovich to physically counOOP ballots for races for wdh the voter was otherwise
eligible to cast a vote, it can require themptescribe such a procedure in the Electi

Procedures Manual, which county electidifictals then would bebound by law to
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follow. Further, Attorney General Brnovich can ensure compliance with such a dirg
because he is authorized to prageaounty officials who violate it.

Likewise, Attorney General Brnovich &npowered to enforce state election lay
like H.B. 2023. He is nothe only official with suchauthority; Attorney General
Brnovich is authorized t@nforce Arizona’s election laws “[ijn any election for sta
office, members of the legislature, justicestlod supreme court, giges of the court of
appeals or statewide initiative ceferendum,” but in electiorfer “county, city or town
office, community college district governing board, judge or a county, city, or t
initiative or referendum,” that authority residegh “the appropriate county, city or towr
attorney[.]” A.R.S. 8§ 16-1021 But most elections wilinclude statewide races an
therefore Attorney General Bovich likely will share enficement authaty in most
circumstances. Moreover, altigiu Attorney General Brnovichight lack authority to
direct the enforcement activiseof county and muaipal prosecutors, there is no reasg
to believe that these localwaenforcement officials will empt to enfore H.B. 2023
should the Court declare it unconstitutal or unlawful under the VRA.

Lastly, although there is newvidence that Secretary Raagor other state or loca
elections officials play a direct role inghenforcement of H.B2023, Secretary Reagal
has some indirect involvement in the law’s implementatiowitiyie of her responsibility
for drafting the Election Procedures Manudf.the Court were taenjoin H.B. 2023's
implementation and enforcement, the Electtvocedures Manual would need to refle
as much.

B. Effect of Preliminary Appellate Proceedings

On September 23, 2016, the Court denidintiffs’ motion to preliminarily
enjoin enforcement of H.B. 2023. (Doc.420 On October 42016, the Court also
denied Plaintiffs’ motion to preliminary gin enforcement ofH.B. 2023 pending
Plaintiffs’ appeal of the Court’'s Septemli&® order. (Doc. 213.) Plaintiffs thereafte
moved the Ninth Circuit Court of Appealsrfan injunction pending appeal, which wa

denied by a three-judge motions paneltek,aon October 28, 2016, a divided three-jud
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merits panel affirmed the Cdig order denying Plaintiffs’ g@liminary injunction motion.
Chief Judge Thomas dissented.

On November 2, 2016, majority the Ninth Circuits non-recused active judge
voted to rehear the case en banc. Two ddgs, la majority of the en banc panel voted
preliminarily enjoin enforcemerof H.B. 2023 pending the pal’'s rehearing, essentially
for the reasons provided @hief Judge Thomas’ dissehtThis preliminary injunction
was short-lived, however, abe United States Supreme Court stayed the order
November 5, 2016, pending the Ninth Qiits final disposition of the appeal.

In light of this history, the partiedisagree over the effect that Chief Judg
Thomas’ dissent should have the Court’s post-trial analysisAs explained during the
final pretrial conference, although the Court has considered Chief Judge Thomas' d

the Court is not bound by its factual analysibo date, all appellate proceedings ha

[72)

to

on

je

sse

Ve

occurred at the preliminary imation stage on a less developed factual record. Findings

and conclusions rendered at the preliminajynction stage are just that—preliminary.

They do not necessarily preclude the Cénatn making different fadings or conclusions
after thorough factual development and a fiidll on the merits. Accordingly, althoug}
the Court is mindful of Chief Judge Thorhastiques and their preliminary adoption by
a majority of the en banc pel, the Court is not bound toake identical findings and
conclusions as those made at@liprinary phase of the litigation.

And with that, the Court proceeds to the merits.
V. FIRST AND FOURTEENTH AMENDMENTS °

“[T]he Constitution of the Uited States protects the rigbf all qualified citizens

to vote, in state as well as federal elections.”Reynolds v. Sim877 U.S. 533, 554

> The en banc panel technically issuadstay of the Court’s order denyin

Plaintiffs’ preliminary injuntion motion, but the stay hathe practical effect of an
injunction pending appeal. _ _ _ _ _
Because Plaintiffs challenge state &tet laws, their claims technically arise
under the Fourteenth Amendment, whighplees the First Amendment’'s protection
2ga|nlst(fé%t2)s and their political subdivisioigee City of Ladue v. Gilled12 U.S. 43,
n. :
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(1964). Relatedly, the First driFourteenth Amendments peot the right of the peoplg
to associate for political purpose$ashjian v. Republican Party of Cona79 U.S. 208,
214 (1986). “It does not follow, however, thhe right to vote imrany manner and the

right to associate for politicgdurposes . . . are absoluteBurdick v. Takushi504 U.S.

428, 433 (1992). Rather dalConstitution empowers states to regulate the “Times, Places

and Manner of holding Electiorier Senators and Representasy U.S. Const. art. |, §
4, cl. 1, and states retain “control oube election procedsr state offices, Tashjian
479 U.S. at 217. “@mmon sense, as well as constdoal law, compels the conclusion
that government must play an actigde in structuring elections.Burdick 504 U.S. at
433. “[A]s a practical matter, there must desubstantial regulation of elections if thgy
are to be fair and honest and if some sodrder, rather than chads,to accompany the
democratic processesStorer v. Brown415 U.S. 724, 730 (1974).

Like an individual's voting and assoti@al rights, however, a state’s power o
regulate elections is not absolute; it is “|dbjto the limitation that [it] may not be
exercised in a way that violates other. provisions of the Constitution.Williams v.
Rhodes 393 U.S. 23, 29 (1968keeWash. State Grange Wash. State Republican
Party, 552 U.S. 442, 451 (2008). But becauelaction regulations “invariably impose
some burden upon individual voterBurdick 504 U.S. at 433/not every voting
regulation is subjedb strict scrutiny,”Pub. Integrity Alliancelnc. v. City of Tucsqr836
F.3d 1019, 10249th Cir. 2016).

Instead, . . . a more flexibletandard applies. A court
considering a challenge to sdate election law must weigh
“the character and magnitude tfe assertednjury to the
rights protected by the First afkburteenth Amendments that
the plaintiff seeks to vindicatedgainst “the precise interests
put forward by the State gsistifications for the burden
Imposed by its rule,” taking intoonsideration “the extent to
which those interests make iecessary to burden the
plaintiff's rights.”

Burdick 504 U.S. at 434 (quotingnderson v. Celebrezz460 U.S. 780, 789 (1983))
This framework commonly is referred to as thrderson/Burdickiest, after the two

Supreme Court decisions frowhich it derives.
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Under this framework, the degree to whithe Court scrutinizes “the propriety g

a state election law depends upon the exienwhich a challengkregulation burdens

First and Fourteenth Amendment rightsitl. A law that imposes severe burdens |i

subject to strict scrutiny, meaning it mustri@rowly tailored to serve a compelling sta
interest. Id. “Regulations imposing . . . [lJesskurdens, however, trigger less exactir
review, and a State’s ‘importan¢gulatory interests’ will uslly be enough to justify
‘reasonable, nondiscriminatory restrictionsTimmons v. Twin Cities Area New Party
520 U.S. 351, 35 (1997) (quotingBurdick 504 U.S. at 434)see alsoPub. Integrity

Alliance, 836 F.3d at 1024 (“Applying these prpt® ‘[w]e have repeatedly upheld a
‘not severe’ restrictions that are generapplicable, evenhandepglitically neutral, and
protect the reliability and integritgf the election mcess.”
640 F.3d 1098, 1106 19 Cir. 2011)). Additiondy, when applyingAnderson/Burdick

the Court considers the state’s election regime as a whole, including aspects that n|

(quotingDudum v. Arntz

the hardships that migle imposed by the aellenged provisionsSee Ohio Democratic
Party v. Husted834 F.3d 620, 627 (6th Cir. 201&ge alsoCrawford v. Marion Cty.
Election Bd, 553 U.S. 181, 199 (20p§considering mitigating aspects of Indiana
election laws).
A. Application to H.B. 2023
1. Burden on Voting Rights
At most,H.B. 2023 minimally burdens Arizona veoseas a wholeln fact, the vast

majority of Arizona voters are unaffectéy the law. Although voting by early mai

ballot has steadily increased Arizona, in any given election there remains a subsef

voters who choose to vote in person, eithelyear a designated early voting site or G
Election Day. In-person voters are not iciea by limitations on who may collect earl
mail ballots. For example, 2,323,579 stgred voters cast ballots during the 20
general election. (Ex. 543 at 2.) O€#e, 1,542,855 submittedriygamail ballots, over
99 percent of which were counted. (Ex.@5.7.) Thus, roughly third of all Arizonans

voted in person during the 20@2neral election. Similarhgpproximately 80 percent of
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the 2,661,497 Arizonans who voted during tB&@ general election cast an early ballgt,
meaning about 20 percent voted in persorEtection Day. (Tr. 925; Ex. 543.) H.B.
2023 has no impact on these voters.

Further, even under a generous interpratatif the evidence, the vast majority of
voters who choose to vote early by mail do nairetheir ballots witlthe assistance of g
third-party collector who doesot fall within HB. 2023's exceptions. There are no

records of the numbers of voters who, in giyen election, return their ballots with th

11°)

assistance of third partiesThe ADP collected “a coupléhousand” ballots in 2014.
(Tameron Dep. 52:12-17.) According tocBsary Reagan, community advocate Randy
Parraz testified before the Aadma Senate Elections Committéat he had once collected
4,000 ballots. (Regan Dep. 101:12-21During closing argument, the Court asked
Plaintiffs’ counsel for his best estimate oethumber of voters affected by H.B. 2023
based on the evidence at trie,which he responded: “Thsands . . . but | don’t have a
precise number of that.” (Tr. 2268.) An esdim of “thousands” offs little guidance for
determining where, on the scale of 1,00099,999, the numberlfg, but the evidence
and Counsel’s response suggests that podsigr than 10,000 voters are impacted.

Purely as a hypothetical, if the Courtrerdo draw the unjusied inference that
100,000 early mail ballots were collected amtiirned by third paies during the 2012
general election, that estimate would leaverdvd million early mail ballots that werg
returned without suclssistance. The point, of coursethat H.B. 2023’s limitations
have no effect on the vast majority of et who vote by early mail ballot because, even
under generous assumptiondatigely few early voters givéheir ballots to individuals
who would be prohibited by H.R2023 from posssing them.

On its face, H.B. 2023 is generallp@icable and does not increase the ordinary
burdens traditionally associated with votinghe law merely mits who may possess
and therefore return, a voter's early mailldita Early voters may return their owr
ballots, either in person dsy mail, or they may entrust a family member, household

member, or caregiver to doglsame. Thus, the burden HZ)23 imposes is the burden
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of traveling to a mail box, post office, rgaballot drop box, anyolling place or vote
center (without waiting inline), or an authorized elgon official's office, either
personally or with the assistance of a stailyt authorized proxy, during a 27-day earl
voting period’

Even with H.B. 2023 limitations, the burden on eanoters to return their early

mail ballots is less severeath the burden on in-person god, who must travel to a

designated polling place or votenter on Election Day, @ necessitating taking time

off work and waiting in line.Indeed, the burden agarly mail voters is less severe eved
than the burden on early in-person voterspwiust travel to a designated early votin
location during the 27-day ewrvoting period. Plaintiffslo not contend that the mors
onerous travel required of in-person voters is unconstitallyp burdensme, nor would
the law support such an argument.

For example, irCrawford the Supreme Coudonsidered whether Indiana’s votg
identification law, which required in-pers voters to present pto identification,
unconstitutionally burdened theght to vote. 553 U.S. dt85. A voterwho had photo
identification but was uable to present it oklection Day, or a voter who was indiger
or had a religious objection teeing photographed, couldsta provisional ballot, which
then would be counted if the sttraveled to the circuit cauclerk within ten days after
the election and either presented photmnidication or executed an affidavitd. at 185-
86.

~ "Throughout this case, Plaintiffs havenflated the burden iposed by H.B. 2023
with the circumstances that might make thatden harder to surmount for certain vote
That is, Plaintiffs conflate the burden with its severity. For example, during clo
argument the Court asked Plaintiffs’ counsestonmarize the precise burdens that H.
2023 imposes. (Tr. 2262.) Counsel rexped that the burdenaclude lack of mail

<

N

g

U

=

S.
sing
B.

access, Inadequate transportation, disabilities, low education attainment, and residen

instability. (Tr. 2263.) But.B. 2023 does not imposeetse conditions on any voter

The sole burden H.B2023 imposes is the bued of traveling to anail box, post office,

early ballot droF box, polling placor vote center, or authorizetection official’s office,

either personally or with authorized assiste, dur_mg a 27-day eanoting period. The
socioeconomic circumstances ditey Plaintiffs might explai why this process is more
difficult for some voters than others, bitose circumstances are not themselves

burden imposed by the challenged law.
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In his controlling opiniorupholding the constitutionalitpf the challenged law,
Justice Stevens explained “[tlhe burdens that are relevant to the issue before us af
imposed on persons who asdigible to vote but donot possess a current phot
identification that complie with the requirementsf” the challenged law.ld. at 198.
The Court characterized thebardens as “the gonvenience of makg a trip to the
[Indiana Bureau of Motor Vehicles], gathey the required documents, and posing fo

photograph,” to obtain the required identifioa, and concluded that this process “do

e th

not qualify as a substantial tolen on the right to vote, @ven represent a significart
h

increase over the usual burdens of votifigltl. The Court also reasoned that “[t]
severity of that burden is . . . mitigated tne fact that, if eligike, voters without photo
identification may cast provisional ballots thetl ultimately be couted,” although to do
so voters would need to make two trips: onedte in the first instance and another to tf
circuit court clerk’s office.ld. at 199.

At most, H.B. 2023 requires only thatrly mail voters make the first trig

described inCrawford—the trip to vote. Further, thieip H.B. 2023 requires voters tg

make is less burdensome because an Asizgarly mail voter has 27 days in which {o

make it, can choose between traveling te tiearer and most convenient of either
personal mailbox, post office, early balldtop box, polling place or vote center, ¢
authorized election official’s office, andrcdave a family member, household memb;q
or caregiver make the trip on her behalfoting early by mail in Arizona is far easie
than traditional, in-person voting on ElectionyDand if laws that do not “represent
significant increase over the us burdens of voting” daot severely burden the
franchisejd. at 198, it is illogical to concludedahH.B. 2023 imposes a severe burden
Arizona voters.

For these reasons, Plaintiffs’ FourteeAtmendment challenge is best understo

_ ® The Supreme Court did not charactetize burdens imposed by Indiana’s pho
identification law as the circumstances oftjgallar voters that made it harder to obta
the required identification. Rather, those dbods informed the analysis of the severit
of the burden on discrete subgroups.
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as follows: H.B. 2023 has no pact on the vast majoritgf Arizona voters, but its
limitations on who may return\ater’s early mail ballot present special difficulties for
small subset of socioeconomically disadvantagedrs. When evaluating the severity (
burdens imposed by a challenged law, “t¢®unay consider not only a given law’
impact on the electorate in general, bidoalts impact on subgroups, for whom th
burden, when considered in cert, may be more severePub. Integrity Alliance836
F.3d at 1024 n.2 (citinGrawford 553 U.S. at 199-203, 212-1%outer, J., dissenting))
But to do so, thechallengers must present sufficient evidence to lentite court to
guantify the magnitude of the bl imposed on the subgroupd.; see alsoNe. Ohio
Coal. for the Homeless v. Huste887 F.3d 612, 631-32 (6@ir. 2016) (explaining that,
even under this “more libera@pproach to burden meas\gj” the record must contain
“quantifiable evidence from wth an arbiter could gauge the frequency with which t
narrow class of voters has been or wilictkee disenfranchised as a result of” th
challenged law).

Thus, in Crawford the Supreme Court acknowlged that Indiana’s voter
identification law might place “a somewhag¢avier burden . . . on a limited number
persons,” such as “elderly persons born oustate, who may have difficulty obtaining
birth certificate; persons who because ajreamic or other personal limitations may fin
it difficult either to secure a&opy of their birth certifica or to assemble the othe
required documentation to obtain a stasetesl identification; homeless persons; a
persons with a religious objigen to being photographed.553 U.S. at 199. But the
Court declined to consider these burdensabse “on the basis dfie evidence in the
record it [was] not possible to quantify eitibe magnitude of the burden on this narrg
class of voters or the portion of the burdemposed on them that mg] fully justified.”
Id. at 200.

Like in Crawford this Court has insufficient evatice from which to measure th
burdens on discrete subsetswvoters. The Court cannguantify with any degree of

certainty “the number of registered votemsho, in past elections, returned early ma

-25-

a
Df

UJ

e

NS

e

Df

[© Y

=

w

D

il




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

ballots with the assistance of ballot cotlers who do not fall whin H.B. 2023’s

exceptions.ld. at 200. The Court therefore canetermine how frguently voters will

be impacted by H.B. 2023’s limitations. né& of the nebulous “thoasds” who, in past
elections, have entrusted their ballots tadthparties, there is insufficient “concrets
evidence” for the Court tgauge the magnitude of that burden or the portion of it th3
justified. Id. at 201. Stated differently, it isot enough to know roughly how man
voters have used ballot collection seese-which, in any event, the Court cann

determine on this record. &rCourt also needs to knomhy voters used these service

so that it may determine winetr those voters did so out obnvenience or personal

preference, as opposed to meaningful hapdsind whether other aspects of Arizona
election system adequatetyitigate those burdens.

The evidence available largely showatthioters who have used ballot collectig
services in the past have dawout of convenience or peral preference, or because

circumstances that Arizona law adequategaenmodates in other ways. Joseph Larig

a community advocate who haslleoted ballots in past elections, testified that in hi

experience returning early mail ballots prdsespecial challenggsr communities that

lack easy access to outgoingihs®rvices; the elderly, homebound, and disabled vote

socioeconomically disadvantaged voters wacok reliable transportation; voters wh
have trouble finding time to tern mail because they work iitiple jobs or lack childcare
services; and voters who are unfamiliar wilte voting process and therefore do not vq
without assistance or tend to miss catideadlines. (Tr. 416-26, 432-39.)

As to this latter category of voters witlye either to forgetfuness or unfamiliarity
with the voting process, choose not to voteneglect to mail theiballots in time for
them to reach the county reder by 7:00 p.m. on ElectioDay, H.B. 2023 does not

Impose a severe burden. Remembering rekestection deadlinesloes not qualify as a

substantial burden on the rigiat vote, or even represeatsignificant increase over the

usual burdens of voting.Crawford, 553 U.S. at 198. Mooeer, nothing in H.B. 2023

prohibits Plaintiffs or other organizationsiinceducating voters and offering assistance
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understanding and completing a ballot.
As for the other types of voters Larimentified, Arizona accommodates many (

the circumstances that tend to make voimgeneral (and not just early mail voting

more difficult for them. Foexample, all counties mustqmide special election board$

for voters who cannot travel to a pollingcédion because of an illness or disabilit
A.R.S. § 16-549. If an ill or disabled esttimely requests an accommodation, t
county recorder must arrange Bospecial election board tolisler a ballot to the voter in

person. Although relatively few voters aream of this service (Tr. 864-65), nothing i

H.B. 2023 prevents Plaintiffs from educwagi voters about the special election board

option and assisting them in making those rayeaments. Arizona also allows curbsid
voting at polling places, where election officialgl go out to a vehicle to assist voters &
necessary.

For working voters, Arizona law requiresployers to give an employee time o
to vote if the employee is Beduled to work a shift on &ttion Day that provides fewe
than three consecutive hours between eitreofiening of the polland the beginning of
the shift, or the enaf the shift and the closing of @hpolls. A.R.S. § 16-402. An

employer is prohibited from penalizing an eoy®e for exercising this right. If voters

nonetheless feel uncomfortabéguesting time off, they have2@-day window to vote in
person at an on-site early voting locatioAdditionally, even undeH.B. 2023 voters
with transportation difficultiesr time limitations may entrugheir early ballots to family
members, household members, caregiver elections officials.

The testimony of individual voters who haweed ballot collection services in paj
elections largely confirms that H.B. 202ies not impose significant burdens. Fi\

voters testified at trial about their persongberences with ballot ¢iectors: Nellie Ruiz,

° It is of no moment that entrustingtmllot to a volunteer is relatively more

convenient than arranging special election board. I@rawford voting without the
required identification certainlyvould have been easierath voting provisionally and

then travelling to the circuit court clerksffice within ten days. Nonetheless, the

controlling opinion found thisption to be an adequatdtigating alternative.
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Carolyn Glover, Daniel Magos, Carmen Ariasd Marva Gilbreath. None of thes
voters would be severely burdened by H.B. 2023’s limitations.

Ruiz, a 71-year-old early mail voter in Phoenix, testified that she typically ask
neighbor to return her ballot because her naoid arthritis and deteriorating eyesigl

make it difficult for her to return it persally. Ruiz lives vith her adult son and

daughter-in-law. Although Ruiz has argpenal mailbox, she prefers not to mai

important documents, like bill ganents and ballots. Insteaker son deliers her bill

payments whenever he delivers his own mailizRestified that she preferred to give he

ballot to her neighbor because she “didn'ntveo impose on [hérchildren,” but could

not explain why her sooould not return her ballot theraa way he returns her bills, o
why asking him to deliver a ballot was ampre of an imposition than asking him t
deliver her bills. Ruiz also vganot aware that her son couwlp off her ballot when he

goes to the polls to vote in person. Ruizitiesl that she was not able to give her eaf

mail ballot to her neighbor during the 203@neral election because of H.B. 2028.

Nonetheless, Ruiz successfulturned her ballot by mailing it from her home mailbo
(Tr. 93-96, 98-100, 102-103, 111.)

H.B. 2023 does not burdemters like Ruiz. She admittedly was able to mail H

"2}
>
(©)]

Nt

er

ballot in 2016 without relying oher neighbor and lives with her adult son who is capable

of returning her ballots, either by mail theveaway he returns her bill payments, or af
polling place when he ves in person.

Glover, a retired voter with mobility issues who resides in a senior Ccitiz
apartment complex in Phoenix, testified tipaior to the 2016 geeral election persons
affiliated with the Democrati®arty would collet her earlgail ballot. Glover initially
testified that her sister returned her battwther during the 2016 election, but on cros
examination Glover claimed her ballot was read by her “sister fim church,” rather
than a family member. Glover testified that her apartmentibgildas outgoing mail,
but the slots are too small for the ballgilthough a postal workecollects mail at the

building, Glover sometimes forgets to give fhastal worker her outgng mail. Glover
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testified that others in & community have caregiverbut that she would not fee
comfortable giving her ballot to a caregiver. Glover also testified that she was ung
she could request to vote via a specialteadoard. (Tr. 222-25, 228-230, 232-33.)
H.B. 2023 does not severdbyurden voters like Glovewho admittely can hand
her ballot to a postal worker, provided steenembers to do soFurther, if Glover’s

mobility issues make it difficulfor her to travel to a posffitce, she can request to vots

via a special election board. Nothing EhB. 2023 prevents volunteers from the

Democratic Party from assisting heith making those arrangements.

Magos is a 72-year-old Phoenix resideito prefers to vote by mail. He has
home mailbox but prefers not to use it todémportant items because his mailbox h
been tampered with e past. Magos once gave hifidigo a collector because a flooc
impacted his home and he did not want to éehg wife alone. But in most elections, N
either takes his ballot to the post office dnops it off at a polling place. Magos i
capable of driving ta polling place and voting in pers, and he has family member
who could return his ballot ihe found himself in need &fuch a seree, though he
testified that he “would hate to burden thenth one more duty” because “they alread
do enough for” him. Magosuccessfully voted 2016, everthough H.B. 2023 was in
effect. (Tr. 235, 238-40, 242, 247, 250.)

Arias is a registered voter in Phoenix whstified that she once gave her ballot
a collector because her vehicle had brokewn. Additionally, Arias voted by early
ballot in the 2016 presidential preference gederal elections by iding to Democratic
Party headquarters and droppi her voted early balloteff there, presumably so
volunteers could later deliver those ballotatoappropriate destination. Although Aria
testified that the postal service in her neigtiood is unreliable, she did not explain wh
she could drive her ballots to Democratic Pé@adquarters but ntit a post office, early
ballot drop box, polling lod#on, or elections office. (Tr. 1166-68, 1173.)

The only early mail voter who testiflethat she did novote during the 2016

general election was Gilbreath, a 72-year-olddem resident. Gilbreath testified that sf
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has mobility issues due to her arthriti®Quring the 2014 election, Gilbreath gave h
early mail ballot to a frienddzause she waited too long toihita Gilbreath voted in the
2016 presidential preferencesetion by mailing her early batldverself. She received ali
early mail ballot for the general election lalid not return it because she waited too lo
to mail it and was not sure wleeto go to deliver it in peos1. Thus, Gilbreath has acces
to a mailbox; she simply mustmember to timely mail her ballt. (Tr. 128, 130, 133,
135, 142.)

In addition to these voters, Plaintifiesignated for admission portions of th
deposition testimony of Victor \éguez, who said that he suffered a heart attack du
the 2014 general election and asked a hospitakertorreturn his early ballot for him, by
she refused. Accordingly, he checkedch$elf out of the hospital on Election Day an
had a friend drive him to a polling place, @b he cast a provisional ballot tha
ultimately was not counted because Vasquez med in his assigned precinct. (Vasquyg
Dep. 15:18-18:13; 25:7-25.) The Court ltamcerns about the credibility of Vasquez
account. If Vasquez had already completecearly mail ballot, it is not clear why he
completed an entirely new, provisional balidtthe polling place raér than simply drop
off the early ballot he mviously completed. Vasquez alst@ated that in a prior electiorn
he gave his ballot to a friemh mail at the post office because he does not trust
outgoing mail service where he lives, but he dot explain whether he easily can go
the post office on his own.

In sum, though foroters like those who testified &ial H.B. 2023 might have
eliminated a preferred or convenient wayrefurning an early mail ballot, it does ndg
follow that what H.B. 202&xpects them to do insteadhardensome. The Constitutiof
does not demand “recognitioncdaaccommodation of such vable personal preferences

even if the preferences are shown to bareth in higher numbers by members of certa

1% plaintiffs do not challeng7e Arizona’s gaeirement that early mail ballots bg
received by the county recceafldll:_)?/ :0 orkle _
more problems for voters than H.B. 2023’s limitations on ballot collection.
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identifiable segments of the voting public.'Ohio Democratic Party834 F.3d at 630.

Nor does it require states to prioritiz@ter convenience abovall other regulatory

considerations.ld. at 629. H.B. 2023 has no impact on the vast majority of Arizona

voters, and the Court lacksfBaient evidence tassess whether the law imposes a more

severe burden for discrete satssof voters. The evidence that was adduced at t
however, indicates that, for many, ballot colien is used out of convenience and n
because the alternative®grarticularly difficult.

2. Burden on Associational Rights

In Count V of their Second Amended Cdaipt, Plaintiffs alleged that H.B. 2023

unjustifiably infringes upon Plaiififs’ associational rights, as distinct from voting right

(Doc. 233 11 112-115.) The parties’ joinbposed pretrial order, however, does not
include this claim as a contested issue auft fand law. Instead, the proposed pretrjal

order states that Plaintiffs challengeBH2023 under the Fourteenth Amendment or

“because it imposes burdens onerstthat outweigh the stataisterest in this policy.”
(Doc. 360 at 7.) Although Plaintiffs’ pretridrief asserts that H.B. 2023 “infringes o

the right to associate,” it does not elaboratgher on the issue. (Doc. 359 at 6|

Moreover, Plaintiffs’ propasd findings of fact and celusions of law contain no

proposed factual findings or legal corgibns regarding H.B. 2023's impact o

rial,

ot

UJ

<

>

N

associational rights. (Doc63 1 131.) Defendants did not brief the associational rights

Issue because, based on thetipsr joint description of catested issues in the join

proposed pretrial order, they understood thainifés would not be seking to prove that

|

claim at trial. (Doc. 356 at 11 n.6.) Plaintiffs did not seriously advance this issue af tria

though when asked whdr the claim still is at issue, dtiffs’ respondd affirmatively
and explained that the claim “part and parcel of ouAnderson/Burdiclkclaim.” (Tr.
1500.)

To the extent this claim has not beabhandoned, Plaintiffs have offered no
evidence or argument that wld lead the Court to deviateom the conclusion it reached

at the preliminary injunction stage, wheraiRtiffs argued thaH.B. 2023 burdens the

-31-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

associational rights of groups that em@ge and facilitate voting through ballg
collection. (Doc. 85 at 16-18.) Thenderson/Burdickramework applies to Plaintiff's
First Amendment claim. Timmons 520 U.S. at 358. As ¢hparty invoking the First
Amendment’s protection, howewePlaintiffs bear the adltbnal, thresiold burden of
proving that it appliesSee Clark v. Cmty. for Creative Non-Violen4é8 U.S. 288, 293
n.5 (1984).

Conduct, such as collecting a ballot,nst “speech” for purposes of the Firg
Amendment simply because “the person @i in the conduct intends thereby t
express an idea.” U.S. v. O’'Brien 391 U.S. 367, 376 (1968). Rather, the Fil
Amendment extends “only to conducaths inherently expressive.Rumsfeld v. Forum
for Acad. & Institutonal Rights, InG.547 U.S. 47, 66 (2006)The Court continues to
find persuasive the Fifth Circuit's opinion Yoting for Am. v. Steer32 F.3d 382 (5th
Cir. 2013), which considered a challenge taass Texas laws that regulated the rece
and delivery of completed voter registratiggplications. The Fifth Circuit rejected thg
argument that collecting and delivering votepistration applicatins were inherently
expressive activities protected by the First Amendmkhtat 392. In doing so, the cour
agreed that “some voter registration atig involve speech—‘urging’ citizens tdg
register; ‘distributing’ voter registration fosn‘helping’ voters fillout their forms; and
‘asking’ for information to verify regisations were processed successfullyd: at 389.
It determined, however, thdthere is nothing inherentlgxpressive about receiving :
person’s completed [voter ragyiation] application and bajncharged with getting that
application to the proper place.ld. at 392 (internal quotain and citation omitted).
Likewise, though many GOTV activities inva@ First Amendment protected activity
there is nothing inherently expressiee communicative aboutollecting a voter’s
completed early ballot and deliweg it to the proper place.

Moreover, assuming that H.B. 2023 ingalies protected associational rights,
does not impose severe burdens. NothingHiB. 2023 prevents Plaintiffs from

encouraging, urging, or renmding people to vote, infonmg and reminding them of
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relevant election deadlines, helping themdilit early ballots or request special electic
boards, or arranging transportation to on-siéely voting locations, post offices, count
recorder’s offices,or polling places. See id.at 393 (noting that voter registratio
volunteers remained “free to organize and rum riegistration drive, persuade others
register to vote, distribute registration faymand assist othetia filling them out”);
League of Women Voted§ Fla. v. Browning 575 F. Supp. 2d2B8, 1322 (S.D. Fla.
2008) (“[The challenged lawHloes not place any restrmtis on who is eligible to
participate in voter registration drives @rhat methods or means third-party vots
registration organizations may use to gblicew voters and distribute registratio
applications. Instead, [it] simply regulatan administrative aspect of the electof
process—the handling of voteggistration applications bthird-party voter registration
organizations after they haueeen collected from applicans.”). H.B. 2023 merely
regulates who may possess, and thereforgmeanother’'s early ballot. Accordingly
H.B. 2023 no more than minimally burdensiBtiffs’ associational rights.
3. Justifications

Because H.B. 2023 no me than minimally burdens Plaintiffs’ First an(
Fourteenth Amendment rights, Defendantsstmshow only that it serves importar
regulatory interests.Wash. State Grangé52 U.S. at 452.Defendants advance twd
justifications for H.B. 2023. First, theyasin that H.B. 2023 ia prophylactic measure
intended to prevent absentee voter fraud lpatong a chain of custly for early ballots
and minimizing the opportunitielr ballot tampering, lossand destruction. Second
Defendants argue that H.B0O23 improves and maintains pigbconfidence in election
integrity.

Fraud prevention and presergipublic confidence in ettion integrity are facially
important state regulatory interestsPurcell v. Gonzalez549 U.S. 1, 4 (2006)
(“Confidence in the integrity of our electoralogess is essential the functioning of our

participatory democracy. Voter fraud drivé®nest citizens out of the democrat

process and breeds distrust of our governmenkl);v. S.F. Cty. Democratic Cent.
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Comm, 489 U.S. 214, 231 (1989JA State indisputably haa compelling interest in
preserving the integrity of its election processsge alsoCrawford 553 U.S. at 195

(“There is no question aboudhe legitimacy or importancef the State’s interest in

counting only the votes ofligible voters. . . . While # most effective method of

preventing election fraud may wedle debatable, the proprietf doing so is perfectly
clear.”). Plaintiffs do not argue otherwiselnstead, they arguthat H.B. 2023 is
unjustified because (1) therens evidence of absentee @ofraud perpetrated by ballo
collectors or of widespread public perceptithat ballot collection leads to fraud and (
H.B. 2023 is not an appropriately tailoneeans of accomplishing Arizona’s objectives

On the first point, there has never beetase of voter fraud associated with ball
collection charged in Arizona. (Tr. 1682981, 2198.) Although three specifi

allegations of ballot collectiowvoter fraud have been investigdtin Arizona, none of the

incidents resulted in a crimahprosecution. (Tr. 834-37 %6, 1680-81, 2163-68, 2185¢

87, 2202-05; Exs. 81, 372, 400.) Noesjbic, concrete example of voter frau
perpetrated through ballot collection was préed by or to the Arizona legislatur

during the debates on Bl. 2023 or its predecessor billsNo Arizona county produced

evidence of confirmed ballot coliBon fraud in response to quieenas issued in this case

nor has the Attorney General’s Office puogd such information. (Ex. 44, 65.)

The Republican National Lawyers Assation (“RNLA”) performed a study
dedicated to uncovering casefsvoter fraud between 200fhd 2011. (Tr1868.) The
study found no evidence of ballot collectior delivery fraud, nor did a follow-up study
through May 2015. (Ex. 9at 19-20.) Although the RDA reported instances of
absentee ballot fraud, none were tied to baitlection and delivery. (Tr. 1368-69.
Likewise, the Arizona Republic conducted adst of voter fraud in Maricopa County an
determined that, out of millions of ballotsstan Maricopa Countyrom 2005 to2013, a
total of 34 cases of fraud wepeosecuted. Of these, I8/0lved a felm voting without
her rights first being restored. Fourtéemolved non-Arizona citizens voting. The stud

uncovered no cases of fraudpetrated though ballot colleon. (Ex. 91 at 19.)
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As for public perception of fraud, thegislative record contains no evidence o¢f
widespread public concern that ballot collestarere engaging in voter fraud. (Ex. 91 at
19.) H.B. 2023's spnsor, Representative Michelle &lgi-Rita, was not aware of any
polling data indicating that Aranans lacked confidence iretibtate’s election system gt
the time she introduced the bill. (Tr. 1805.)

Although there is no direavidence of ballot coll¢ion fraud or of widespread
public perception that ballot collectiomndermined election integrity, Arizona's
legislature is not limited to reacting to pralie as they occur, nor is it required to base
the laws it passes on evidence tlatld be admissible in courGeeVoting for Am, 732
F.3d at 394 (explaining that states “ne®at show specific lodaevidence of fraud in
order to justify preventative measures”)A more exacting review of the evidence
supporting Arizona’s concerns gt be appropriate if H.B2023 severelypurdened the
franchise. But because H.B. 2023's burdemsairmost minimal, the Court’s review is
less exacting.Timmons520 U.S. at 358.

For example, ilCrawfordthe Supreme Court uphelddiana’s voter identification

requirement as a measure designed to ptameperson voter fraud even though “[t]h

D

record contain[ed] no evidence of any suckud actually occurring in Indiana at an
time in its history.” 553 U.Sat 195. Similarly, irMunro v. Socialist Workers Partthe

S

Supreme Court upheld a Washington law reqgiall minor party candidates for partisgn
office to receive at least one percent of all votes cast duringithargrelection in order
to appear on the general dlen ballot. 479 U.S. 189 (1986 Washington argued that
the law prevented voter confusion fromllb& overcrowding by ensuring candidates

appearing on the general election biaflad sufficient community supportd. at 194. In

upholding the law, the Supreme Court explained: “We have never required a State

make a particularized showirg the existence of voter confusion, ballot overcrowding,
or the presence of frivolous candidates ptamthe imposition of reasonable restrictions
on ballot access.”ld. at 194-95. Rather, “[llegislates . . . should be permitted tp

respond to potential deficiencies in the @beal process with foresight rather than
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reactively[.]” Id. at 195; se also Lee v. Va.&e Bd. of Electionsl88 F. Supp. 3d 577

609 (E.D. Va. 2016) (“Outlawing criminal acity before it occurs is not only a wise

deterrent, but also sound public policydjf'd, 843 F.3d 5924th Cir. 2016).
Furthermore, many courts have recognifteat absentee voting presents a gred
opportunity for fraud.See Crawford553 U.S. at 225 (Souter, J. dissenting) (noting t
“absentee-ballot fraud . . . is aaonented problem in Indiana @riffin v. Roupas385
F.3d 1128, 1131 (A Cir. 2004) (“Voting faud . . . is facilitated by absentee voting.”
Qualkinbush v. Skubis826 N.E.2d 1181, 1197 (lll. ApfCt. 2004) (“Itis evident that

the integrity of the vote igven more susceptible to influence and manipulation w

done by absentee ballot.”). Indeed, maibmllots by their very nare are less secure

than ballots cast in person at polling lbeas. Accordingly, the Court finds th#te
regulatory interests Arizona seeto advance are important.

The question then becomes one of nseamd tailoring. Because H.B. 2023 dof
not impose severe burdens, it need not be warrtailored to achieg the State’s goals.
Nevertheless, the Court still must take ictnsideration the extemd which Arizona’s
important regulatory interests make it nesay to impose those minimal burden
Burdick 504 U.S. at 434

Plaintiffs contend that H.B. 2023 it necessary because Arizona law alred

includes measures designed to ensure theigeotiearly mail balleés, and because H.B

2023 is unlikely to be a useftdol to prevent or deter vat fraud or to preserve publi¢

confidence in election integrity. For expl®, ballot tampering, vote buying, o
discarding someone else’s ballot all wellegal prior to the passage of H.B. 202]
(Shooter Dep. 51:16-52:5.)Arizona law has long praded that any person whg
knowingly collects voted or unvoted ballotadadoes not turn those ballots in to g
elections official is guilty of a class 5 falp. A.R.S. § 16-1005.Further, Arizona has
long made all of the following class 5 felesi “knowingly mark[inga voted or unvoted
ballot or ballot envelope with ¢éhintent to fix an election;” “receiv[ing] or agree[ing]

receive any consideration iexchange for a voted or unvoted ballot;” possess
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another’s voted or unvoteBallot with intent to sell;“knowingly soliat[ing] the
collection of voted or unvotedallots by misrepresentingrje’s self] as an election
official or as an official bdot repository or . . . serv[inghs a ballot drop off site, other
than those established and staffed by teecofficials;” and “knowingly collect[ing]
voted or unvoted ballots and .not turn[ing] those balks in to an election official . . . or
any . . . entity permitted by law to transmist.” A.R.S. 88 16-1005(a)-(f). The early
voting process also includes a number dieotsafeguards, such as tamper evident
envelopes and a rigorous votggnature verification procede. (Tr. 834-35, 1563-66,
1752, 1878, 2209.)

Plaintiffs also note that, to the extéktizona wanted to create a chain of custody
for early ballots, the legislature rejectedless restrictive amdment to H.B. 2023
proposed by RepresentativerK€lark and Senator MartQuezada, which would have
allowed ballot collection if thecollector issued a tracking receipt. (Shooter Dep.| at
50:21-23; Ex. 91 at 12; Ex. 16 at 54.) As endcteB. 2023 is less effective at creating
a chain of custody becausealtows certain individuals tpossess another’s voted early
ballot but does not require a record of tballection. (Reagan Dep. 83:25-85:20.) H.B.
2023 also is not enforced by county recosddEx. 526 at 5 n.15Ex. 75.) Instead,
county recorders willaccept all ballots, even thosetumed by prolbited possessors
under H.B. 2023.

Plaintiffs raise fair concerns about whet, as a matter of public policy, H.B.

U
o

2023 is the best way to achieve Arizona&etl goals. If H.B. 2023 severely burdeng
the franchise, and Arizona consequentlyswaquired to narrowly tailor the law to
achieve compelling ends, Plaintiffs’ argumentsuld carry more weight. But because
H.B. 2023's burdens are minimand the Court’'s revieweonsequently less exacting,
H.B. 2023’s means-end fit can be less precise.

Defendants contend that oaEH.B. 2023’s purposes is to reduce the opportunity
for early mail ballot fraud by limiting who may pgess a voter’s early ballot. They also

use the term “fraud” broadly to encompasst just vote tampering, which is amply
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addressed by other provisions Affizona law, but also earligallot loss or destruction.
By limiting who may possess another’'s eadgllot, H.B. 2023 reasonably reduce
opportunities for early ballot® be lost or destroyed.

Although Arizona’s legislature arguably could have addressed this con
through a more narrowly tailade but also more complex, system of training a
registering ballot collectors and requiring trakireceipts or other pof of delivery, the
Constitution does not require Arizona to ergaeth a bureaucracytifie alternative it has
chosen is not particularly burdensomirizona reasonably chose to limit possession
early ballots to the voter hei§, and to a handful of presyntively trustworthy proxies,
such as family and housald members. Indeed, H.B2023 closely follows the
recommendation of the bipartisan Comnosson Federal ElectioReform, chaired by
former President Jimmy Carter and fornSscretary of State James A. Baker IlI, whig
in 2005 wrote:

Fraud occurs in several waysAbsentee balks remain the
largest source of potential voter fraud. . . . Absentee balloting
is vulnerable to abuse in segakways: . . . Citizens who vote

at home, at nursing homes, a¢ thorkplace, or in church are
more susceptible to pressure, overt and subtle, or to
intimidation. Vote buying scimees are far more difficult to
detect when citizens vote by mailStates therefore should
reduce the risks of fraud andbuse in absentee voting by
prohibiting “third-party” organizations, candidates, and
political party activists frm handling absentee ballots.

Building Confidence in U.S. Electiors 5.2 (Sept. 2005) Carter-Baker Report”),
available athttps://www.eac.gov/assétss/Exhibit%20M.PDF! Though it might not

' The Carter-Baker Report was not offeretbievidence by either party. It wa
art of the record il€rawford, however, and the Supreme Court cited it favorably. §
.S. at 193. It also was cited favorably hydge Bybee in his dissent from the en ba

Ninth Circuit panel’'s Novembet, 2016 order temporarily gnning enforcement of H.B.
2023 pending en banc review of this Caosidrder denglng a Bre mmar& injunctiosee

Feldman v. Ariz. Se®f State’s Office843 F.3d 366414 (9th Cir. 206) (Bybee, J.

dissenting). The Court may take judicinotice of the Carter-Baker Report’
recommendations pursuant to Federal RulEvaflence 201. The @ar-Baker Report is
a government document publlclg availala the United Stateg&lection Assistance
Commission’s website. Though Plaintiffs mighsagree with the Carter-Baker Report
recommendations, their continued validity, oeithrelevance to this case, there is 1
guestion that this recommendation was made and is authentic.
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be the most narrowly tailoregrovision, H.B. 2023 is onesasonable way to advanc
what are otherwise important state regulatotgrests. Accordingly, H.B. 2023 does n(
violate the First and Fourteenth Amendments.

B. Application to OOP Ballot Policy

1. Burden on Voting Rights

Arizona consistently is at or near the tfgthe list of states #t collect and reject
the largest number of provisionadllots each election. (E®5 at 23-25.) In 2012 along
“[m]ore than one in every five [Arizon&n-person] voters . . . was asked to cast
provisional ballot, and over 33,000 of these—+enthan 5 percent of all in-person ballo
cast—were rejected. No other state rejeceldrger share of it-person ballots in

2012.” (Ex. 95 at 24-25.) Interstatengparisons of provisional voting are complicate

however, because states use provisional bafiadgferent ways, ad some states do not

utilize provisional voting inany form. For examplepationwide a much higher
proportion of provisional votesre rejected for reasons not specified or because the \
voted in an incorrect jurisdion, as compared to ArizondMoreover, the overall numbe
of provisional ballots in Arizona, both asparcentage of the registered voters and a
percentage of the number of ballotsst, has consistently declined.

One of the most frequent reasons that igiomal ballots are rejected in Arizona i

because they are cast OOP. (Ex. 95 aR22 Arizona’s rejetion of OOP ballots,

however, has no impact on the vast majorityAakzona voters. Early mail voting is the

most popular method of voting in Arizonagcaanting for approximately 80 percent of a|l

ballots cast in the 2016 election. Votako cast early mail ballots are unaffected |

Arizona’s policy to not coun®OP ballots. Likewise, thigolicy has no impact on voters

in Graham, Greenlee, CochjsNavajo, Yavapai, and Yma counties, which have
adopted the vote center model.

Moreover, the vast majoritgf in-person voters succeshBy vote in their assigned
precincts, and OOP voting has consistentlyiided as a percentagd the total ballots

cast in Arizona. In the 20G§eneral election, Arizona vagecast 14,885 OOP ballots ol
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of the 2,320,851 ballots cast statewide, nregi®OP ballots constited 0.64 percent of
all votes cast in that election. In the 20d@nheral election, Arizona voters cast 10,9
OOP ballots out of the 2,323,579 ballots catewide, accounting f@.47 percent of all
votes cast. In that same election, 1,883, Arizona voters submitted early ballots, ar
more than 99 percent were ctech In the 2016 generalection, Arizona voters cas
3,970 OOP ballots out of tH&661,497 ballots cast statel, representing 0.15 percer
of all votes cast. Since 2008, OOP votidgring general presidential elections ha
declined 73 percent statewiddropping from 14,885 2008 to 3,970in the 2016

election. (Tr. 1927-32; Exs. 578, 581.)

OOP voting has declined in midtermeetions, as well. In the 2010 gener
election, Arizona voters cast,919 OOP ballots out ofhe 1,750,840 ballots cas
statewide, constituting 0.28 percent of all wotast. By comparison, in the 2014 gene
election, Arizona voters cas?,582 OOP ballots out ofthe 1,537,671 ballots cas

nd

~—+

ral
1

statewide, constituting 0.23 eent of all votes cast. During this same period, the

number of registered voters in Arizonacreased as follows2,987,451 in 2008;
3,146,418 in 2010; 3,124,712 in 2012; 3,238,862014; and 3,58866 in 2016. (Exs.
577,578.)

These trends also hold true at the county level. For example, Maricopa C

(Arizona’s most populous) has experiencedoasistent decline in the number of OOP

ballots, both in terms of raw mbers and as a percentage & total ballots cast. In the
2008 general election, Maricopa Countgters cast 9,159 OOP ballots out of th
1,380,571 ballots cast countywide, accountingd®6 percent of thall votes cast. In
the 2012 general election, Meopa County voters cast529 OOP ballots out of the
1,390,836 ballots cast countywide, represen).54 percent of all votes. In the 201
general election, Maricopa County voteast 2,197 OOP ballotsut of the 1,608,875
ballots cast countywide, represiag 0.14 percent of all votesast. Likewise, in the 2010
general midterm election, Maricopa County voters cast 3,527 OOP ballots out ¢

1,004,125 ballots cast countywide, accounfmg0.35 percent of all votes. In the 201
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general election, Maricopa County voterstcad,781 OOP ballotsut of the 877,187
ballots cast countywide, constitug 0.32 percent of all vase Between 2008 and 2016

Maricopa County had a staggering decreals@6 percent in the raw number of OOP

ballots. During this same ped, the number of registeradters in Maricopa County
increased as follows: 1,7886 in 2008; 1,851,956 ir2010; 1,817,832 in 2012;
1,935,729 in 2014; and 2,161,7ib62016. (Exs. 579, 582.)

Pima County (Arizona’s second most pajusd) also has experienced a consistg
decline in OOP voting. In €h2008 general election, PirGaunty voters cast 3,227 OO}
ballots out of the 397,503 ballots cast cqwitle, accounting for 0.81 percent of a
votes. In the 2012 generaketion, Pima County votersast 2,212 OOP ballots out o
the 385,725 ballots cast countywide, accounfiimg.57 percent of all votes. In the 201
general election, Pima County voters cad6@,0O0P ballots out ahe 427,102 ballots
cast countywide, representing 0.27 percenalbfvotes. As for Pima County midtern
elections, in the 2010 general election P@wunty voters cashi41l OOP ballots out of
the 318,995 ballots cast countywide, or Opg@cent of all votes. By comparison, in th
2014 general election, Pima County voteast just 371 OOP ballots out of the 274,44
ballots cast countywide, constitug 0.14 percent of the tdthallots. The raw number of
OOP ballots thus dropped by pércent in Pima County tveeen 2008 and 2016. During

this same period, the number of registeveters in Pima County increased as follows:

498,777 in 2008; 486,697 @010; 494,630 in 2012; 497,54n 2014; and 544,270 in
2016. (Exs. 580, 583.)

In light of these figures, and much likeethH.B. 2023 claimPlaintiffs’ challenge
to Arizona’s treatment of OOP ballots is bdsscribed as follows: Arizona’s rejection @
OOP ballots has no impact on the vast mgj@f Arizona votersthough a small subse
of voters is affected more often because of their special circumstances. But Plai
contention that Arizona’s rejgon of OOP ballots severely liens this small subset o
voters is unavailing foiwo independent reasons.

First, Plaintiffs do not directly clilange the electoral practices actual
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responsible for higher rates @OP voting. For examplehigh rates of residential
mobility are associated withdher rates of OOP voting. Alrab70 percendf Arizonans
have changed their residential address endbcade between 2000 and 2010, the sec
highest rate of any state. The vast mgjoof Arizonans who moved in the last yes
moved to another address within their current city of residencecanthared with other
states, Arizona has the second highest rateithin-city moves. Mat of these within-
city moves took place in Maripa and Pima Counties. (ES5 at 11-12.) Relatedly,
rates of OOP voting are highier neighborhoods where rerdemake up a larger share ¢
householders. (Ex. 9% 41.) One significant reasoesidential mobility tends to resul
in higher rates of OOP voting is becawsters who move sometimes neglect to time
update their voter registration.Sée, e.g.Tr. 602-06.) Relatedly, voters registered f
PEVL who move and do not uaté their address information will not have their ea
ballot forwarded to their new address. Arizongerson voters are mmlikely to vote
OOP if they have signed up for the PEVL and have mov@de,(e.g.Tr. 124, 987-89.)
Additionally, changes in polling locatiofeom election to election, inconsisten
election regimes used by and within cousitiend placement of polling locations all ter
to increase OOP voting rategEx. 95 at 12-15, 26-27, 4R, 54-58.) In Maricopa
County, between 2006 and 20@Bleast 43 percent of paily locations changed from ong
year to the next. Likewise, approximately 4@ercentof Maricopa County’s active
registered voters’ polling locationshanged between 2010 and 201Zhanges in
Maricopa County polling locations and diea regimes continued to occur in 201¢
when Maricopa County experimented with\&le centers for the psidential preference
election, then reverted to a precinct-basgstem with 122 pollindpcations for the May
special election, and then implemented o¥@® assigned polling plas in the August
primary and November genekdections. The OOP voting rates 40 percent higher fol
voters who had experienced supblling place changes. XE95 at 14-15, 56-57.)
Further, some individual voters testified that they arrived at an incorrect polling plac

were not redirected by poll workers to the correct location, nor were the implicatio

_42 -

ond

18

—h

d

1%

e bl

1S O




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

casting a provisional ballot explained. Theseers stated that they would have gone|to
the correct polling location had they beenastvised. (Tr. 120, 265-66, 352-54, 493,
935-36.)

Plaintiffs do not challenge as unconstitnabthe manner in which Arizona and its
counties allocate or relocate polling place$pnm voters of their assigned precincts, or

train poll workers. Theylo not challenge Arizona’s requinent that voters update thei

=

voter registrations after moving to a new ad: Nor do Plaintiffs challenge Arizona’

2

use of the precinct-based system, though thedbimplication of tleir argument is that
Arizona may utilize a precinct-bag system but cannot enfoiit@s to races for which an
OOP voter otherwise would be eligible vote (usually so-called “top of the ticket
races). (Tr. 1495-96.) Instead, Plaintiffallbnge what Arizonaoes with OOP ballots
after they have been casBut there is no evidence thatwtll be easier for voters to
identify their correct precincts if Arizonaliminated its prohilbion on counting OOP

ballots. Though the consequence of MgtlOOP might make it more imperative fa

=

voters to correctly identify their precincts, it does not increasebtirdens associated
with doing so.

Second, the burdens imposed by prechaged voting—a system which, again,
Plaintiffs do not directly challenge—are not severe.eckict-based voting merely
requires voters to locate and travel to tlasisigned precincts, which are ordinary burdens
traditionally associated with votifg. See Colo. Common Cause v. Davidsbio.
04CV7709, 2004 WL 260485, at *14 (Colo. Dist. Ct. Oct. 18, 2004) (“[I]t does npt
seem to be much of an intras into the right tovote to expect citens, whose judgment

we trust to elect our government leaderdyeaable to figure out their polling place.8ge

12 Plaintiffs again conflate the burdermposed by the (indirectly) challenged
practice with the socioeconomic circumstas that can make those burdens more
difficult for certain subsets of voters to swwumt. Arizona’s precinct-based system dogs
not impose residential instability, transpowatidifficulties, or infemational deficits on
any voter. These circumstances exist indepenafetiie precinct-based system. Instedd,
the precinct-based system imposes on vdtexsburden of locating and travelling to an
assigned precinct, which might be more dificfor some voters to do because of their
circumstances.
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also Serv. Emps. Int'l Union Local 1 v. Hust&b8 F.3d 341, 3446th Cir. 2012)
(explaining that voters cannbe absolved “of alfesponsibility for véing in the correct
precinct or correct polling place by assessintevdurden solely orthe basis of the
outcome—i.e., the state’s balhalidity determination”).

Moreover, Arizona does not make gadlessly difficult for voters to find their
assigned precincts. Indeed, a 2016 SureéyPerformance of American Election
(“SPAE”) found that none othe survey respondents férizona reported that it was
“very difficult” to find their polling placesBy comparison, several other states h
respondents who reported thiatvas very difficult to findtheir polling places. The 2016
SPAE also reported that approximately 94cpat of the Arizona respondents thought
was very easy or somewhat easy talfineir polling places. (Tr. 1350-51.)

In Arizona counties with jcinct-based systems, voters generally are assigng
precincts near where they live, and coqunifficials consider access to publi
transportation when assignimgplling places. (Tr. 1570-73. Arizona voters also can
learn of their assigned precincts in a variety of waggeelEx. 526 at 11-18.)

If precincts or polling places have beaitered since the previous electiol
registered voters are sent a mailing informihgm of this fact and of where their ne
polling places are located. (T¥575-76.) State law requiréisat election officials send
each household with a registered voter whodson the PEVL a sample ballot at lea
eleven days prior to election day, A.R&16-510(C), which contains instructions ar
identifies their polling locatie. (Doc. 361 { 52.) The &etary of State’s Office
operates several websites that make votetisp@olling place information available ang
allow the Secretary’s staff to respond dired¢tiyvoter inquiries. The Secretary of State
Office also mails a publicity pamphlet toteecs, which includes formation on how to
locate their correct precinct$his information is providedh English and Spanish. The
Secretary also uses social media, town hal&l live events (suchs county and statg
fairs) to register voters and answer questions.

In addition, several Arizona countiesicluding Maricopaand Pima Counties,
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operate online polling place locasothat are available in Ghsh and Spanish. Voters

also can learn their assigned polling locatibypsalling the office of the county recorde

=

for the county in which they reside. ohties spread awareiseabout polling place
locations and the consequences of OOPngothrough news and social media. This
information is communicateth both English and SpanishSome counties—including
the state’s most populous, Maricopa anth&ipost signs at polling places informing
voters that OOP ballots will not be counter. 1586-88; Ex. 368 Poll workers also

—

are trained to direct voters who appeamlatincorrect polling location to their corred
polling location and to notify suchoters that their votes witiot be counted if they vote
with a provisional ballot at the wrong location.

The Arizona Citizens Clean Elections i@mission (“CCEC”) oprates a website
in English and Spanish that provides a tfwyl voters to determine their polling place.
The CCEC also engages in adigng to help educate voteos where to vote. Partisan
groups, such as the ADP and political campaigiso help educate voters on how to find
their assigned polling places. (Tr. 1575-76.)

In sum, Arizona’s rejection of OOP balldias no impact on ¢hvast majority of
voters. Although a small and ever-dwing subset of voters still vote OOP, how
Arizona treats OOP ballots aftthey have been cast does nwmke it difficult for these
voters to find and travel to their correct precincts. To the extent Plaintiffs’ claim may
properly be considered as an indirectligmge to Arizona’s statly enforced precinct-
based system, the burdens imposed on voters to find and travel to their assigned precir
are minimal and do not represent significancreases in the ordinary burdens
traditionally associated with voting. eover, for those who find it too difficult tg
locate their assigned precinct, Arizona offgemerous early mail voting alternativés.

2. Justifications

% If a voter is capable of travelling tan incorrect precinct, she certainly i
capable of mailing an early balloMoreover, early mail voters may drop their ballots off
at any polling place, even one to which they ot assigned.

[72)
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Weighing against the minimal burdemaposed by precinct-based voting af
numerous important state regulatory intereftgsecinct-based voting serves an imports
planning function for Arizona counties bylpieg them estimate the number of vote
who may be expected at any particular pretiwhich allows fo better allocation of
resources and personnel. Irrrtuorderly administration of elections helps to increa
voter confidence in the election system ardlioes wait times. (T 1608-10, 1896-913.)
Because elections involve many different aeping jurisdictions the precinct-based
system also ensures that eactter receives a ballot refiting only the races for which

that person is entitled to votd2recincts must be created, drallots printed, so that the

residential address of every voter is connettethe correct assortment of local electe

officials. The system thus promotes wagtifor local candidates and issues and he
make ballots less confusing by not providingere with ballots that include races fq
which they are not eligible vote. (Ex. 95 at0; Doc. 361 1 47.)

e
nt

S

se

14

d
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Indeed, other courts have recognized these numerous and significant advantages

[Precinct-based voting] capsetmumber of voters attempting
to vote in the same place a@iection day; it allows each
precinct ballot to list all of theotes a citizen may cast for all
pertinent federal, state,n@ local elections, referenda,
Initiatives, and levies; it allowgach precinct ballot to list
only those votes a citizen macast, making ballots less
confusing; it makes it easier fetection officials to monitor
votes and prevent election fragughd it generallyputs polling
places in closer proximity to voter residences.

Sandusky Cty. Democratic Party v. BlackwdB7 F.3d 565, 5696th Cir. 2004).

Plaintiffs do not quarrelith the importance or legitiaty of these interests of

contest that precinct-based voting brings sigaiit advantages. Iestd, they argue thaf
Arizona need not reject OOP ballots in thetirety to accomplish these goals. Plaintif
contend that Arizona can just as easily agglish these goals and reap these benefits
partially counting OOP ballots, eepting votes in races for wii¢he voter is eligible to
vote and rejecting votes in races for which the voter is not.

Counting OOP ballots is admstratively feasible. Twenp states partially count
OOP ballots. (Ex. 94 at 32-33These include the neighbagistates of California, Utah,
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and New Mexico. Cal. Elec. Code 88 14@&)(3), 14310 (c)(3), 15D; Utah Code Ann.
8 20A-4-107(2)(b)(iii), 2(a)(ii), 2(c); N.MStat. Ann § 1-125.4(F); N.M. Admin. Code
1.10.22.9(N). Elections administrators these and other states have establist
processes for counting only the offices for whilsb OOP voter is eliglb to vote. Some
states, such as New Mexico, use a hand fabcedure, whereby a team of electio
workers reviews each OOP ballot, determines the precinct in which the voter
qualified to vote, and marks on a tally shémt that precinct th votes cast for each
eligible office. See N.M. Admin Code 1.10.22.9(H)-(N). Other states, such a
California, use a duplication method, wherebteam of elections workers reviews ea

OOP ballot, determines thegminct in which the voter wagualified to vote, obtains a

ned

new paper ballot for the correct precinct, augblicates the votes cast on the OOP ballot

onto the ballot for the corregrecinct. Only the officethat appear on both the OO
ballot and the ballot for the o@ct precinct are copied. &hduplicated ballot then is
scanned through the optical scan voting maelind electronically tallied. (Tr. 777-81.)

Arizona has a similar duplication procedtinat it uses to process certain types
ballots that cannot be read lay optical scan voting macleinsuch as ballots that ar
damaged, marked with the evrg color pen, or submitted the county reorder by a
military or overseas voter viadaimile. (Tr. 156466; Ex. 455 at 1778.) Arizona also
uses the duplication procedure to processesprovisional ballots cast by voters who a
eligible to vote in federal ettions, but whom Arizona do@e®t permit to vote in state
elections. (Ex. 455 at 187.) This duptioa procedure takes about twenty minutes
ballot. (Tr. 1604-606.)

If strict scrutiny applied and Arizona werequired to narrowly tailor its precinc

enforcement to achieve conlipgy state interests, Plaiffi$’ critiques might carry more

U

of

D

re

er

weight. But in light of the minimal burderassociated with the precinct-based system,

Arizona’s policy need not be tmarrowest means of enforcement.

Moreover, Plaintiffs are incorrect th@trizona can accomplish all of its goal

without its strict enfccement regime. If voters in precirfbased counties can have theli
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ballots counted for statewidand countywide races evehthey vote in the wrong

precinct, they will have far less incentive \ote in their assigned precincts and might

decide to vote elsewhere. Other voters migbbirectly believe that #t they can vote at
any location and receive the cect ballot. Voters might alsbe nefariously directed tg
vote elsewhere. North Carolina, for examplas experienced agilem with “political
organizations intentionally transpoiginvoters to the wrong precinct.See N.C. State
Conf. of the NAACP v. McCrgni82 F. Supp. 3d 320, 461 (M.D.N.C. 201éy’d on
other grounds831 F.3d 204 (4th Cir.(26). This, in turn, wald undermine both the
ability of Arizona counties to accuratefstimate the number ofoters who may be
expected at any particular precinct andcdle appropriate resources and personnel,
Arizona’s goal of promoting voting for local candidates. Consequently, if OOP ba
are partially counted in Arizona, candidatesléxal office will have to expend resource
to educate voters on why it nevertheless is important to vote within their ass
precincts. Moreover, requiring counties tuiesv all OOP ballots for any given electiol
and determine the specific contests inickheach voter was elige to vote would
impose a significant financial and administra burden on Maricopa and Pima Countié
because of thehigh populations.

Plaintiffs’ requested relief essentiallyould transform Arizona’s precinct-base
counties, including its two mogbpulous, into quasi-vote-ciem counties. But the vote-
center model is not appropriate for everyigdiction. Compared to precinct-base
polling places, it can be difficult facounties to predict the nurabof voters at each vote
center. Consequently, vote centers cause voter wait times to increase, Wi

corresponding decreases in turhalue to the potential for umen distribution of voters.

(Tr. 1607-611, 1896-913.) Priffs’ requested relief therefore would deprive precing

based counties of the full range of benethat correspond withithe precinct-based

system.

Precinct-based voting is a quintegsantime, place, and manner election

regulation. Arizona’s policy to not cou®OP ballots is one mechanism by which |i
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enforces and administers this precinct-basedesysd ensure that reaps the full extent
of its benefits. This policys sufficiently justified in Ight of the minimal burdens it
imposes.  Accordingly, Arizona’s rejgmh of OOP ballots does not violate th
Fourteenth Amendment.

VI. SECTION 2 OF THE VOTING RIGHTS ACT (RESULTS TEST)

“Inspired to action by the civil rights mmement, Congress responded in 1965 w
the Voting Rights Act.”Shelby Cty. v. Holdeb570 U.S. 529, 536 (2013)In its original
form, § 2 of the VRA prohibited all statdeom enacting any “stalard, practice, or
procedure . . . imposed or applied . . . toyder abridge the right of any citizen of th

United States to vote on@munt of race or color.'Id. (qQuoting § 2, 7%tat. 437).

“At the time of passage of the Votingights Act of 1965, 8§ 2, unlike other

provisions of the Act, dichot provoke significant debai@ Congress because it wa
viewed largely as a restatemaritthe Fifteenth Amendment.’'Chisom v. Roemeb01
U.S. 380, 392 (1991). The geme Court took a similaview, holding in a 1980

plurality opinion that “the laguage of 8 2 no more thanabbrates upon that of the

Fifteenth Amendment,” and theoe€ 8 2 is violated only & state enacted the challenge
law with the intent to discrimiria on account of race or colo€ity of Mobile v. Bolden
446 U.S. 55, 60-62 (193 (plurality opinion).

In 1982, in response to the Supreme Court’'s opiniorBafden “Congress
substantially revised § 2 to make clear thaviolation could be proved by showin
discriminatory effect alone[.]” Thornburg v. Gingles478 U.S. 30, 35 (1986). In itg

current form, 8 2 provides:

(&) No voting qualification orprerequisite to voting or
standard, practice, or procedushall be imposed or applied
by any State or political ubdivision in a manner which
results in a denial or abridgement of the right of any citizen of
the United States to vote on aaaot of race or color, or in
contravention of the guarads set forth in section
10303(f)(2) of this title, aprovided in subsection (b).

(b) A violation of subsection (a3 established if, based on the
totality of circumstances, iis shown that the political
processes leading to nomination election in the State or
political subdivision are not eqgilyaopen to participation by
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members of a class of citizepsotected bK subsection (a% in
that its members have less opportunity than other members of
the electorate to participate ihe political process and to
elect representatives of their choice.

52 U.S.C. 8§ 10301. To succeed on a § 2 claimplaintiff now may Bow either that the
challenge law was enacted with the intentdliscriminate on account of race or color, (
that “under the totality of #hcircumstances, a challengedation law or procedure hals

the effect of denying a protected minority elquaance to particigie in the electoral

process.” Gingles 478 U.S. at 44 n.8. “The essemf a § 2 claim” brought under the

N

so-called “effects” or “results test” “is that certain electoral lawgractice, or structure
interacts with social and historical conditicimscause an inequality in the opportunitie
enjoyed by [minority and nominority] voters to elect their preferred representative
Id. at 47.

When determining whetheunder the totality of the m@umstances, a challenge

voting practice interacts with social and higtal conditions to cawsinequality in the

electoral opportunities of mority and non-minority votersgourts may consider, a$

relevant, the following factors derived frotne Senate Report @ampanying the 1982

amendments to the VRA (“Senate Factors”):

1. the extent of any history affficial discrimination in the
state or political subdivision &b touched the right of the
members of the minority group to register, to vote, or
otherwise to participate ithe democratic process;

2. the extent to which voting in the elections of the state or
political subdivision is racially polarized;

3. the extent to which theate or political subdivision has
used unusually large eleoti districts, majority vote
requirements, anti-single shaqrovisions, or other votin
practices or procedures thaty enhance the opportunity for
discrimination against the minority group;

4. if there is a candidate slating process, whether the members
of the minority group have beelenied access to that process;

5. the extent to which memlseof the minaity group in the
state or political subdivision betre effects of discrimination
in such areas as educatie@mployment and health, which
hinder their ability to particigte effectively in the political
process;
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6. whether political campaignsave been characterized by
overt or subtle racial appeals; [and]

7. the extent to which members of the minority group have
been elected to public off in the jurisdiction.

Id. at 36-37 (quoting S. Rep. No. 97-417,28:29 (1982)). Courtalso may consider
“whether there is a significant lack of respomesigss on the part ofeglted officials to the
particularized needs of the members c# thinority group,” and “whether the policy
underlying the state or political subdidsis use of such voting qualification
prerequisite to voting, or standargiactice or procedaris tenuous.” Id.; see also
Houston Lawyers’ Ass'n v. Attorney Gen. of Tes01 U.S. 419, 426-27 (1991
(explaining that courts may consider a swtgustification for its electoral system”).
“[T]here is no requirement that any part@ulnumber of factors be proved, or that
majority of them poinbne way or the other.Gingles 478 U.S. at 45.

Until relatively recently, “Section 2’s use . has primarily been in the context ¢
vote-dilution cases,” which “involve challengéo methods of electing representatives
like redistricting or at-large districts—dsaving the effect of diminishing minorities
voting strength.” League of Women Vageof N.C. v. N.C.769 F.3d 224239 (4th Cir.
2014) (quotingOhio State Conference df.A.A.C.P. v. Husted’68 F.3d 52, 554 (6th
Cir. 2014),vacated on other grounds 014 WL 103846476th Cir. 2014)). Gingles

itself was a vote dilution case. “While veaddution jurisprudencas well-developed,

numerous courts and commentators have notdaibplying Section 2’s ‘results test’ t

vote-denial claims is challenging, and a cletandard for its application has not beg¢

conclusively established® Ohio Democratic Party834 F.3d at 636ee also Veasey v
Abbott 830 F.3d 216, 243-44 (5th Cir. 2016) (though courts have often applied th
Ginglesfactors to analyze claims of vote dilui. . . there is little @bority on the proper
test to determine whetherethright to vote has beeaeniedor abridged on account of

race.”);League of Women Voterg9 F.3d at 239 (“[T]here & paucity of appellate cast

A “vote denial” claim generally refeféo any claim that is not a vote dilutior

claim.” Ohio State Conferenc&68 F.3d at 554
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law evaluating the merits of Sectionciaims in the vote-denial context."Dhio State
Conference768 F.3d at 554 (“A cledest for Section 2 vote denielaims . . . has yet to
emerge.”);Simmons v. Galvjr675 F.3d 24, 41-42 n.Z4st Cir. 2009) (“WhileGingles
and its progeny have generated a weidleisshed standard for vote dilution,
satisfactory test for vote denial cases urection 2 has yet to erge . . . [and] the
Supreme Court’'s seminal opinion @ingles. . . is of little use in vote denial cases.
(quoting Daniel P. TokajiThe New Vote Denial: Whet€lection Reform Meets thg
Voting Rights &t, 57 S.C. L. Rev. 689, 709 (2006))); Janai S. Nelddwe Causal
Context of Disparate Vote Denjab4 B.C. L. Rev. 579595 (2013) (“[T]he legal
contours of vote denial claims remain wagf underdeveloped asompared to vote
dilution claims.”). Indeed, some dhe Senate Factors cited by t@Géngles Court as
relevant to the totality of #hcircumstances inquiry do neéem particularly germane t¢

vote denial claimsCf. Gingles 478 U.S. at 45 (“While thenumerated factors will often

be pertinent to certain types of 8§ 2 violatipparticularly to vote dilution claims, other

factors may also be relevant and consideredeg Frank v. Walkei768 F.3d 744, 752-
55 (7th Cir. 2014) (questioning usefulnessSehate Factors in vote denial clain@}io
Democratic Party 834 F.3d at 638 (explaining thatabty of circumstances inquiry in
vote denial cases igpbtentiallyinformed by the ‘SenatBactors’ discussed iGingles
(emphasis added)).

Several circuit courts that recently haealyzed vote denialaims have adopted
the following two-part framework based orettext of 8 2 and the Supreme Court
guidance irGingles

First, the challenged standardractice, or procedure must
impose a discriminatory burden on members of a protected
class, meaning that memberstioé protected class have less
opportunity than other merebs of the electorate to
participate in the political prose and to elect representatives
of their choice.

Second, that burden must in pae caused by or linked to

social and historical conditiorieat have or currently produce
discrimination against members of the protected class.
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League of Women Voterg69 F.3d at 240 (internal qadions and citations omittedee
also Veasey830 F.3d at 2440hio Democratic Party834 F.3d at 63&rank, 768 F.3d
at 754-55 (adopting two-park framework fake of argument but expressing skepticig
of the second step “because it does ndirdjaish between discrimination by [the stats
from other persons’ discrimination”). The NinCircuit likewise endorsed this two-paf
framework in the comixt of this case.Feldman v. Ariz. Sec. of State’s Offiéd0 F.3d
1057, 1070 (9trCir. 2016);id. at 1091 (Thomas, C.J. dissentinggldman 843 F.3d at
367.

“The first part of this two-prong framerk inquires about the nature of th
burden imposed and whether ieates a disparate effect[.]Veasey830 F.3d at 244.
Drawing on the Supreme Court’s guidancé&ingles “[tjhe second part . . . provides th
requisite causal link between the burden otingorights and the fact that this burde
affects minorities disparately because it interacts social and historical conditions thg
have produced discriminaticagainst minorities currenthn the past, or both.'ld. That
is, “the second step asks not just whetbarial and historical conditions ‘result in’
disparate impact, but wether the challengedoting standard or practiceeauses the
discriminatory impact ast interacts with social ah historical conditions.” Ohio

Democratic Party834 F.3d at 638 (emphasis in original).

Although Pro_ving a violationof § 2 does not require a
showing of discriminatory intenbnly discriminatory results,
proof of a causal connectidretween the challenged votin
Bractlce and a prohibited resultasucial. Said otherwise, a

challenge based purely an showing of some relevant
statistical disparity betweeminorities and whites, without
any evidence that the challemnigeoting qualification causes
that disparity, will be rejected.

Gonzales v. Arizona&77 F.3d 383, 405 (9th Cir. 201@)ternal quotations and citation$

omitted); see also Smith v. Salt River Prdjegric. Improvement & Power Dist109
F.3d 586, 595 (9tiCir. 1997).
A close reading of the decisions of coutiat recently have grappled with vot

denial claims reveals two important nuanoéshe results test.The first bears on the
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meaning of “disparity” as it ls|abeen used in vote denialses. “No state has exactl
equal registration rates, exactly equal turnotgs,aand so on, at every stage of its voti

system.” Frank, 768 F.3d at 754. Perfaetcial parity is unlikely taxist in any aspect of|

a state’s election system, which is to gag unlikely that minorities and non-minoritie$

will be impacted by laws in piect proportion to their repreatation in the overall voting
population. Unless the VRA is to be interjeiek to sweep away all elections regulatior
some degree of disproportionality must be tolerable.

Therefore, not every disparity betweeninority and non-minority voters is
cognizable under the VRA. Rwer, to be cognizab the disparity must be meaningfy
enough to work “an inequalityn the opportunitiegnjoyed by [minorityas compared to
non-minority] voters to elect thepreferred representativesGingles 478 U.S. at 47;
see Gonzales677 F.3d at 405 (sugdew that disparity must be “relevant”). Fo

example, the Seventh Circuit rejected the notion that:

if whites are 2% more likely toegister than blacks, then the
registration system top to bottoviolates § 2; and if white
turnout on election dayg 2% higher, then the requirement of
in-person voting violates 8 2Motor-voter registration, which
makes it simple for people to register by checking a box when
they get drivers’ licenses, auld be invalid, because black
and Latino citizens are less dily to own cars and therefore
less likely to get drivers’ dienses. . . . Yet it would be
implausible to read 8§ 2 as sweeping away almost all
registration and voting rules. if better to understand § 2(b)
as an equal-treatment requirathéwhich is how it reads)
than as an equal-outcome command]|.]

Frank, 768 F.3d at 754.

The second nuance bears on the definitof “impact” or “effect.” To be
cognizable, the challenged tumy practice must “impose discriminatory burden,”
League of Women Voterg69 F.3d at 240, and not migreesult in a “disproportionate
Impact,” Salt River ProjeGt109 F.3d at 595. Sectiorf@oes not sweep away all electio

rules that result in a dispariip the convenience of voting.'Lee v. Va. State Bd. of

Elections 843 F.3d 592, 601 (4th Cir. 2016). cAntrary interpretation would require th

Court to accept:
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an unjustified leap from the disparate inconveniences that
voters face when voting to the denial or abridgment of the
right to vote. Every decisiondha State makes in regulating
its elections will, inevitably, result in somewhat more
inconvenience for some votersathfor others. For example,
every polling ﬁlace will, by nessity, be located closer to
some voters than to otherdlo interpret 82 as prohibiting
any regulation that imposesdésparate inconvenience would
mean that every polling plaogould need to be precisely
located such that no groupch&o spend more time traveling
to vote than did any other. rBilarly, motor-voter registration
would be found to be invalififf members of [a]\)orotected
class were less likely to possesdrizer’s license. Yet, courts
have also correctly rejected that hypothetical.

Id.; see also N.E. Ohi&Coal. for the Homeless837 F.3d at 628 (“A law canno
disparately impact minority voters if iispact is insignificant to begin with.”)Phio

Democratic Party 834 F.3d at 623 (“[W]hile thehallenged regulation may slightly
diminish the convenience of registrationdavoting, it applies even-handedly to all
voters, and, despite the change, Ohiotiooies to provide gemeus, reasonable, and
accessible voting omtns to all Ohioans. The issuenist whether some voter somewhere
would benefit from six additionalays of early voting or frorthe opportunity to register
and vote at the same time. Rather, theeigsuvhether the challenged law results in a
cognizable injury undethe Constitution or # Voting Rights Act.”);Frank, 843 F.3d at

753 (“[U]nless the State of Wisconsin maitleneedlessly hard’ to obtain the requisit

[

photo identification for voting, this requiremetit not result in a ‘denial’ of anything by
Wisconsin, as 8 2(a) requires.Jacksonville Coal. for Voter Prot. v. Hoo851 F. Supp.
2d 1326, 1335 (M.D. Fla. 2004)While it may be true thahaving to drive to an early
voting site and having to wait in linenay cause people to be inconvenienced,
inconvenience does not resultardenial of ‘meaningful aces to the political process.™
(quoting Osburn v. Cox 369 F.2d 12831289 (11th Cir. 2004))Glover v. S.C.
Democratic PartyNo. C/A 4-04-CV-2171-252004 WL 3262756, a6 (D.S.C. Sept. 3,
2004) (“[T]he Court does not find that difilty voting equatesvith a ‘denial or
abridgment’ of the ght to vote.”).

With these principles in mind, the Codirst will apply stepone of the two-part
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vote denial framework to each of the biaged voting practice® determine whether
either disparately burdens minority voterBhe Court then will discuss step two and tf
Senate Factors.
A. Step One (Disparate Impact)
1. H.B. 2023
H.B. 2023 is facially neutral. It ajpps to all Arizonans regardless of race (
color. Plaintiffs nonetheless allege thaBH2023 disparately bdens Hispanic, Native

American, and African American voters asmpared to non-minority voters becaus

these groups disproportionately rely on othersollect and return their early ballots.

But there are no records ofetmumbers of people who, past elections, have relied o
now-prohibited third parties to collect andum their early mailballots, and of this
unknown number Plaintiffshave provided noquantitative or statistical evidencs
comparing the proportion thatmsinority versus non-minority.

This evidentiary hol@resents a practical problerisparate impact analysis is
comparative exercise. To determine whetheractice disparately impacts minoritie
the Court generally must knoapproximately: (1 how many people WV be affected by
the practice, and (2) their racial compamsiti Without this information, it becomes
difficult to compare the law’s impact odifferent demographic populations and 1
determine whether the disparities, if any, areaningful. That isit might be true that
minorities qualitatively have used ballot @ution services moreften than non-
minorities, but the discrepancy ghit be slight enough that it does not meaningfully de
minorities an equal opportunitip participate in the polital process and elect thei
preferred representativeSee Frank768 F.3d at 754.

Indeed, the Court is aware of no vote @énase in which a 8 violation has been
found without quantitive evidence measuring thdleged disparate impact of 4
challenged law on minority voters. Rathtdre standards developed for analyzing 8§
vote denial cases suggest thabof of a relevant statistical disparity might be necess

at step one, even though it is not alone su#fitito prove a 8§ 2 violation because of tf

-56 -

e

DI

be

D

ary

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

causation requirement at step tWoSee Gonzale$77 F.3d at 405/easey 830 F.3d at

244 (noting that “courts regularly utilize staital analyses to discern whether a law has

a discriminatory impact”). Further, in lidr contexts courts have “recognized tf
necessity of statistad evidence in dispate impact cases.Budnick v. Town of Carefree
518 F.3d 1109, 1118 (9th Ci008) (Fair Housing Actyottenger v. Potlatch Corp329
F.3d 740, 749 (9th Cir. 2003) (Adeiscrimination in Employment Act)Cooper v. S.
Co, 390 F.3d 695, 716 (11th Cir. 2004\erruled on other grounds by Ash v. Tys(
Foods, Inc, 546 U.S. 454 (2006) (Title VIDRollins v. Alabama Cmty. Coll. Sy$lo.
2:09-CV-636-WHA, 2010 WL4269133, at *9 (M.D. Ala. Gc 25, 2010) (Equal Pay
Act); Davis v. City of Panama City, Fla510 F. Supp. 2d 67889 (N.D. Fla. 2007)
(Title VIl and 42 U.S.C. § 1983).

The Court is not suggesting that qgtieative evidence of challenged voting
practice’s actual effect is nesdl in vote denial cases. &hief Judge Thomas noted i
his dissent during the preliminaappellate phase of this easquantitative evidence of
the effect of a rule on votingehavior is only available after an election has occurred
which point the remedial purpose of théting Rights Act is no longer served.
Feldman 840 F.3d at 1092 n.5 (Thwas, C.J. dissenting). Bquantitative evidence of
the number of voters whused ballot collectiobeforeH.B. 2023’'s enactment, togethe
with similar evidence of those voterslemographics, would permit the Court t
reasonably infer how many votem®uld be affected by H.B023'’s limitations in future

elections, and whethehdse voters disproportionately would be minoritfesAs one

> In vote dilution cases the Senate Factars sometimes useas a non-statistical
proxy . . . to link disparate impacts to currenthistorical condition®f discrimination.”
Ohio Democratic Party834 F.3d at 637 n.11. But to use @iaglesfactors to prove the
existence of a disparity essentially would godla the step one andegttwo inquiries.
That is, a plaintiff could simply assuntkat the challenged law causes a meaning
disparity between minorities and non-miies because of social and historic:
discrimination in the state. Thisnp@ps is another illustration of how tenglesvote-
dilution framework is an imperfefit for vote denial claims. _
‘Notably, the trial in thisnatter occurred after H.B. 28 had been in effect for
two major elections—the 2016 presidentmkference election and the 2016 gene
election—yet Plaintiffs still were unable produce data on the law’s impact.
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commentator has argued:

It can be difficult to documerthe racial composition of those
who use a voting opportunity... , gwen that election and
other public records often do notlade racial or ethnic data.
There is no getting around thpsoblem. But given that § 2
forbids the denial or abridgemt of the vote on account of
race, it is reasonable that plaffs be required to make a
threshold showing they are disportionatelyburdened by
the challenged prace¢ in the sense that it eliminates an
opportunity they are mordikely to use or imposes a
requirement they are less likely to satisfy.

Daniel P. TokajiApplying Section 2 to the New Vote Dentd) Harv. C.R.-C.L. L. Rev.
439, 476 (2015).

The Court is mindful, however, that mourt has explicitly required quantitativg
evidence to prove a vote den@aim, and a majority of the en banc Ninth Circuit par
reviewing the preliminary phase of this cag®ears to have rejected such a rule. T
Court therefore does not find against Plaintiffsthis basis. Rather, the Court finds th
Plaintiffs’ circumstantial, qualitative evidendg insufficient to ewblish a cognizable
disparity under § 2.

To overcome the lack of gutification, Plaintiffs attentgo prove theexistence of
a meaningful disparity througivo general categories of cinmstantial evidence. First
lawmakers, elections officials, and communréigtvocates testified that ballot collectio
tends to be used more by communities thek leasy access t®ecure, outgoing mail
services; the elderly, homebound, and hlsd; the poor; those who lack reliabl

transportation; those who workultiple jobs or lack childare; and less educated vote

who are unfamiliar with or nre intimidated by the voting press. In turn, data shows

that these socioeconomic airostances are disproportidely reflected in minority
communities. $eeEx. 97 at 57; Tr. 59-60, 416-26, 432, 629-35, 895-9M) It stands
to reason, then, that prior to H.B. 202%nactment minorities glitatively were more
likely than non-minorities to give éir early ballots to third parties.

For example, relative to non-minoritiesjspanics and African Americans ar

nearly two times more likely tlive in poverty, and the povty rate for Native Americans
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Is over three times higher. (Ex. 93 at 18Vages and unemploymernattes for Hispanics,
African Americans, and Native American®nsistently have exceeded non-minori
unemployment rates for the period of 20102@15. (Ex. 91 at 40; Ex. 93 at 15
According to the 2015 Amearan Community Survey l1-ge estimates, unemploymen
rates were 10.5 percent for Afan Americans, 7.7 percent fidispanics, 16.8 percent fo
Native Americans, and only @ percent for non-minoritiesin Arizona, 68.9 percent of
non-minorities own a home, whereas only 328cent of African Americans, 49 percer
of Hispanics, and 56.1 percent of Native Amoans do so. (Ex. 98t 15, 17; Ex. 98 at
33)

Non-minorities remain more likely thafispanics, Native Americans, and Africa
Americans to graduate from high school, arelragarly three times more likely to have
bachelor's degree than Hispanics and Natmericans. Additionally, in a recen
survey, over 22.4 percent éfispanics and 11.2 percenf Native Americans rated
themselves as speakifgpglish less than “very well,” as ogpared to only 1.2 percent o
non-minorities. (Ex. 93 at 16.) Due toethlower levels of literacy and educatior
minority voters are more likely to be unawast certain technical rules, such as tk
requirement that early ballots be receiv®d the county recorderather than merely
postmarkedby 7:00 p.m. on Election a (Ex. 91 at 38.)

As of 2015, Hispanics, Native Ameaies, and African Amricans fared worse
than non-minorities on a number of key Ifeandicators. (Ex.93 at 18.) Native
Americans in particular haveauch higher rates of disdity than non-minorities, and
Arizona counties with large Native Americgoopulations have much higher rates
residents with ambulatory disabilities. Foample, “17 percent of Native Americans a
disabled in Apache Count@?2 percent in Navajo Countgnd 30 percent in Coconing
County.” Further, “11 percent [of individlgy have ambulatory ficulties in Apache
County, 13 percent in Navajo County, andgtcent in Coconino County, all of whicl
contain significant Native American populaticenrsd reservations.” (Ex. 97 at 60.)

Hispanics, Native Americans, and Afric&mericans also are significantly les
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likely than non-minorities to own a vehggl more likely torely upon public
transportation, more likely to have inflexibheork schedules, and more likely to rely gn
income from hourly wage jobs. (Ex. 931#-18; Ex. 97 at 5125 Tameron Dep. 155:5-
20; Pstross Dep. 34:11-22.) Ready accesset@mble and secure mail service s
nonexistent in some minorigommunities. (Ex. 97 at 57; Ex. 98 at 18; Tr. 506.)

These disparities exist in thourban and rural areas. For example, Representative
Charlene Fernandez described a lack of homesegvice in rural Sahuis, a city that is
98 percent Hispanic. AImo48,000 residents relyn a post office lcated across a major
highway. With no mass trait, a median income of $22,000, and many people ot
owning cars, receiving and sending mail in San Luis can be more difficult than in pthe
communities. (Tr. 40-46.) A sorising number of voterg the Hisparc community
also distrust returning thewoted ballot via mail, particullrin low-income communities
where mail theft is common. Although ackaof outgoing mail presents a problem for
rural minority voters, unsecure mailboxes areimpediment for urban minorities who
distrust the mail service and prefer insteadjitee their ballots to a volunteer. (Tr. 98,
238-39, 896-97, 117®ealy Dep. 97:18-243charff Dep. 92:5-17.)

These problems are particularly acuténzona’s Native Anerican communities,
in which vehicle ownership is significantly lower than non-minority Arizonans. (Ex.|91
at 42.) Between one quartand one half of all hoetiolds on Native American
reservations lack access to a vehicle. @xat 16.) Moreover, according to Dr. Rodden,
“the extent to which rural Neve Americans lack mail servide quite striking.” “[T]he
majority of Native Americangn non-metropolitan Arizona doot have residential mail
I

delivery. . . . The rate at which regisdrvoters have home mail service is over 3p0

service.” “Only 18 percent of Native Ameaic registered voters have home ma

percent higher for non-Hispanic whites than for Native Ameri€anss such, most
Native American registered voters must traved town to retrieve their mail, “[y]et rates
of vehicle access are quite low.” (Ex. 97 af)5@n the Navajo Reservation, most people

live in remote communities, many communitiesénéttle to no vehicle access, and thefe
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IS no home incoming or outged mail, only post officdboxes, sometimes shared b
multiple families. (Tr. 172-75, 297-98.)
There is no home deliveig the Tohono O’odham Nation, where there are 1,9

post office boxes and some cluster mail boxelse postmaster fahe Tohono O’odham

y

00

Nation anecdotally related to Representativen&edez that she observes residents come

to the post office every two or three weeks get their mail. Due to the lack of
transportation, the condition tfie roads, and health issuesme go to post office only
once per month. (Tr. 52-58, 315-17.)

Thus, “for many Native Americans |y in rural locations, especially of
reservations, voting is an activity that requires the acasgsistance of friends an
neighbors.” (Ex. 97 at 60 LeNora Fulton—a member of the Navajo Nation, form
representative of the Fort Dence Chapter of the Navaj@ational Council, member of
the Navajo Election Board @upervisors, and the Apache County Recorder from 2
through 2016, where her responsibilities uttdd overseeing voter registration, ear
voting and voter outreach—expi&id that people in the Navajo Nation trust non-fam
members to deliver their early ballots becaug€s|part of the culture. . . . [T]here is &
clan system. They may not belated by blood, but thegre related by clan. Everyon;
on the Navajo Nation is relateon way or another throughe clan system.” Ballot
collection and delivery by those with the me&émsravel “was the standard practice wit
the Apache County . .hut also with the Nabn[.]” “We have many people that woulg

come into our office irst. Johns that help individuals thadt are not able to get a ballof

you know, to the office. They would bgnit in. And so it was just a standar
practice . . . It was a norm for us.” Acdong to Fulton, limiting who may collection anc
deliver early ballots “would be a huge dewdisin . . . . The laws are supposed to

helpful to people, but in thisistance, it's harmful.” (. 283-85, 300, 322-324.)
The second category of circumstantial evide concerns those who tend to off
ballot collection services. Within the lad¢cade, ballot collection has become a larg

part of the Democratic Party’'s GOTV d&gy. The Democratic Party and communi
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advocacy organizations have focused thHmflot collection efforts on low-efficacy
voters, who trend disproportionately minoritin turn, minorities inArizona tend to vote
for Democratic candidates. (Ex. 93 at 41, Tr. 92, 283, 309416-26, 632-33, 659,
902-03, 1143, 1191-96, 120407, 1770-71, 1843-44; Hg Dep. 28:15-29:13.)

Individuals who have collected ballots inspalections observed that minority voter

w

especially Hispanics, were mginterested in utilizing #ir services. Indeed, Helen
Purcell, who served as tiMaricopa County Recorder f@8 years from 1988 to 2016
observed that ballot collection was disprommréitely used by Hispanic voters. (Tr. 41Y-
19, 635, 642, 866, 895-90831-32, 1039-401.071, 1170.)

In contrast, the Republican Party has sighificantly engage in ballot collection
as a GOTV strategy. The base of the Répab Party in Arizona trends non-minority|.
On average, non-minorities in Arizona vd® percent for Republican candidates, gs

compared with 3%ercent of Hispanic voters. Indiuals who have collected ballots i

—

past elections have observed that voteggr@ominately non-minoritgreas were not as
interested in ballot collection services. (480-31, 898, 1170, 1192408; Ex. 91 at 31.)

Based on this evidence, the Court findiat prior to H.B. 2023's enactment
minorities qualitatively were more likely than narinorities to return their early ballots
with the assistance of third pas. The Court, however, cannot speak in more specifi¢ or
precise terms than “more” or “less.” Atthgh there are sigmtfant socioeconomic
disparities between minorities and non-mihes in Arizona, these disparities are gn
imprecise proxy for disparities imallot collection use. Pldiffs do not argue that all or
even most socioeconomicallyisadvantaged voters use ballot collection services, |nor
does the evidence support sicfinding. Rather, the anecdbestimates from individual
ballot collectors indicate that a relatively ainnumber of voters have used ballgt
collection services in past elections. réasonably follows, then, that even among
socioeconomically disadvantaged voters, naistnot use ballot collection services to
vote. Considering the vast jodty of Arizonans, minorityand non-minority alike, vote

without the assistance dfird-parties who would not falithin H.B. 2023’s exceptions,
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it is unlikely that H.B. 2023’s limitationen who may collect an early ballot cause|a

meaningful inequality in the electoral opportunities of minorities as compared to jnon

minorities.

Moreover, H.B. 2023 does not immosbhurdens beyond those traditionally

associated with voting. Aldugh, for some voters, ballot collection is a preferred and

more convenient method of voting, H.B. 20@3es not deny minorityoters meaningful

access to the political pcess simply because the law makes it slightly more difficulf or

inconvenient for a small, yet unquantified sulfetoters to return #ir early ballots. In

fact, no individual voter testified that H.R023’s limitations on who may collect al

—

early ballot would make it significantly modkfficult to vote. The Court therefore finds
that Plaintiffs have not carried their burdsrstep one of the vote denial framework.
2. OOP Voting
Unlike their H.B. 2023 challenge, Ptaifs provided quantitave and statistical

evidence of disparities in OOP voting thrbuthe expert testimony of Dr. Rodden.

Because Arizona does not track the racial agraphics of its voters, Dr. Rodden used an

open-source software algorithm that he fountinento predict eaclvoter’'s race. (Tr.

378-414, 520-24.) Specifically, Dr. Roddptaced the names of individuals who calst

ballots in particular electionsito Census blocks and tracts, for which racial datq is

available from the Census, atiten combined thainformation with surname data to

estimate the race of each voter. This apph has become common in academic studjes,

as well as VRA litigation. Dr. Roddendded further precisiorio his estimates by
conditioning them on not jusgturnames and neighborhoodtce&astatistics, but also or

additional information found itthe voter file, such as e¢hindividual’'s age and party.

~ " Dr. Thornton criticized Dr. Rodden’s analysis of racial disparities in O
\|$0tan among the smallest minority groupsArnizona’s smaller counties, but when Dr.
odden con

P

ucted an analyadressing Dr. Thornton’s criticisms he reached the same

results. Dr. Thornton also waritical of Dr. Rodden’s analysis because the application

of the algorithm to Arizona voters inclglainidentifiable measurement error. But

because there is no concreteiahdata for individual vote; Dr. Rodden has no means {o
compare his estimatedndeed, if such concrete dataisted, there would have been n
need for Dr. Rodden’sstimates. Moreover, as Dr. Roddeplains in his Second Expert
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(Ex. 97 at 10-15.)
Dr. Rodden’s analysis isredible and shows that minorities are over-represented

among the small number of voters castingFO@allots. For example, in Maricops

} S

County—which accounts for 61 percent ofizana’s population—non-minority voterg
accounted for only 5@ercent of OOP ballots cast thg the 2012 general election,
despite casting 70 percent df m-person voters. In cordast, African American and
Hispanic voters made up 10rpent and 15 percent of in-g@n voters, but accounted for
13 percent and 26 percent QOP ballots, respectively. Native American voters
accounted for 1.1 percent @if-person voters, and 1.3 rpent of OOP ballots. Dr.
Rodden observedmilar results for Pima GQmty. (Ex. 91 at 52; EX95 at 31-33, 37, 43.)

Similarly, minority voters cast a disgrortionate share of OOP ballots during the
2016 general election. In Maricopa Courggtimated rates of OOP voting were twice gs
high for Hispanics, 86 percent higher forrishn Americans, and 73 percent higher for
Native Americans than for their non-minoriepunterparts. In Pima County, rates of
OOP voting were 150 percent higher fdispanics, 80 percérhigher for African
Americans, and 74 percertigher for Native Americans #m for non-minorities.
Moreover, in Pima County the overall raté OOP voting was higher, and the racial
disparities larger, in 2016 tham 2014. Among all countietat reported OOP ballots i
the 2016 general election, a little over lewery 100 Hispanic \ers, 1 in every 100
African-American voters, and 1 every 100 Native American ters cast an OOP ballot
For non-minority voters, the figure was arouhth every 200 votersRacial disparities
in OOP voting were found in all countiexcept La Paz Countywhich has a small
minority population. (Ex97 at 3, 19-21, 28-34.)

Although Dr. Rodden’s race estimation @edible, his analysis paints ap
incomplete picture of the practical impaoct OOP voting because the majority of

Arizonans successfully vote by mail anherefore are unaffected by precingt

Report, his methods lead to more constveaestimates of disparities, a fact not
challenged by Dr. Thornton(Ex. 98 at 3, 8-11.)
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requirements. For example, in the 201Bagal election Arizon&oters cast 10,979 OOFR
ballots out of the 2,3579 ballots cast statewide, accangifor 0.47 percent of all votes
cast. In Maricopa County, 1,390,836 totalllots were cast, oivhich 7,529 (or 0.54
percent) were rejected for being cast outha voter's assigned precinct. OOP ballg
cast by non-minority voters therefore accourfadonly 0.3 percent oéll votes cast in
Maricopa County during the 2012 electiomhereas OOP ballots cast by Hispanic a
African American voters accounted onfgr approximately 0.14 percent and 0.0
percent, respectively. These figures droppeldstantially in the 206 general election,
during which only 3,970 Arizonans voteQOP out of the 2,66497 ballots cast

statewide, representing only 0.15 percentadif votes cast. In Maricopa County

1,608,875 total ballots were staof which only 2,197 (or 0.1gercent) were cast OOP|.

(Tr. 1927-32; Exs. 578-79, 581.)

Considering OOP ballots represent sacemall and ever-decreasing fraction
the overall votes cast in any given election, OOP ballot rejection has no meanin
disparate impact on the opportunities wifinority voters to elect their preferreq
representatives. To be cletire Court is not suggesting thae votes of individuals who
show up at the wrong precinct are unimportaBut, as a practical matter, the dispari

between the proportion of minorities who vatiethe wrong precinnand the proportion

of non-minorities who vote at the wrongepmct does not result in minorities having

unequal access to the political procesSeeFed. Judicial Ctr.Reference Manual on

Scientific Evidence252 (3d ed. 2011) (discussindifference between statistical

significance and practical significance). Noataas exactly equal rates at every stage
its voting system, and in the end the vasdjority of all votes in Arizona—cast by
minority and non-minority vars alike—are countedSee Frank768 F.3d at 754.
Moreover, Arizona’s policy to not courOOP ballots is not the cause of th
disparities in OOP voting. Dr. Rodden’s analysis confirms that OOP voting
concentrated in relatively dense precinttat are disproportionately populated wit

renters and those who move frequently. €hgeoups, in turn, are disproportionate
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composed of minorities. (Ex. 97 at 16-18.) Because minoritysyateArizona have
disproportionately higher rates of residential mobility, they are rket/ to need to
renew their voter registraticand reeducate themselves abiheir new voting locations.
(Ex. 91 at 39; Ex. 93 at 17; ES5 at 4, 7-12; Ex. 98 at 33.)

Polling place locations present additioohhllenges for Native American voters.

For example, Navajo voters iNorthern Apache County lacktandard addresses, and

their precinct assignments for state andintg elections are based upon guesswo

leading to confusion aut the voter’s correct polling plac Additionally, boundaries for

purposes of tribal elections and Apache Coymgcincts are not the same. As a result, a

voter’s polling place for tribal electionsteh differs from the voter’s polling place fo
state and county elections. Inadequatespartation access also can make travelling
an assigned polling place difficul(Ex. 97 at 51-54; Tr. 299-301.)

Plaintiffs, however, do not challengke manner in which Arizona countie

allocate and assign polling places or Arizonmaguirement that voters re-register to vote

when they move. Plaintiffs s offered no evidena#f a systemic opervasive history of

minority voters being given misinformatiaregarding the locations of their assigned

precincts, while non-minority voters werevgn correct information. Nor have the
shown that precincts tend to be locatedareas where it would be more difficult fo
minority voters to find them, asompared to non-minority votr To the contrary, there

are many ways for voters in Arizona to loctteir assigned precirgtand state, county

and local elections officials engage inbstantial informational campaigns and voter

outreach. Plaintiffs, instead, have challehgéat Arizona does with OOP ballots after

they have been cast, which does not edbe observed disparisien OOP voting.
In sum, Plaintiffs have not carried their burden at step adnine vote denial
framework for two independentasons. First, they havetghown that Arizona’s policy

to not count OOP ballots causes minorities towslup to vote at # wrong precinct at

rates higher than their non-minority coumkants. Second, given that OOP ballots

account for such a small fractiaf votes cast statewide, Plaintiffs have not shown t
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the racial disparities in O® voting are practically sigintant enoughto work a
meaningful inequality in # opportunities of minority voters as compared to nc
minority voters to particigte in the political procesand elect their preferred
representatives.

B. Step Two (Senate Factors)

Step two of the results testinformed by the Senakactors and asks whether the

disparate burdens imposed by the challengw®ithg practices are in part caused by

N-

or

linked to social and historical conditions within the state that have or currently produc

discrimination against the affected minoriti€ehe Court does not neéd reach this step
because Plaintiffs have not shown at siep that the challengeabting practices impose
meaningfully disparate burdens on minority yetas compared to neminority voters.
Cf. Ohio Democratic Party834 F.3d at 638 (“If this firstlement is met, the second ste
comes into play, triggeng consideration of the ‘totalitgf the circumstances,’ potentially
informed by theSenate Factors’ discussed @ihgles™). Nonetheless, to ensure tha
the record is fully developed, the Court wallidress below the ewdce pertinent to the
Senate Factors. The Court will not disctegors three and four, however, because t
are not germane to the challenged voting prastiand there is in8icient evidence to
warrant discussion.
1. Relevant History of Official Discrimination

Arizona has a history of discriminati@gainst Native Americay Hispanics, and
African Americans. Such discrimination begas early as 191#%hen Arizona became 3
state, and continued into the modern eha.1975, Arizona’s higtry of discrimination
resulted in it becoming one of only nine statebe brought whollyinder 8§ 5 of the VRA
as a “covered jurisdiction.” In addition teing covered under § §,was one of only
three states to be covered under § 4(f)(4hefAct for Spanish Heritage. (Ex. 89 at {
24; Ex. 91 at 2, 24-30; Ex. hat 43-45; Doc. 361 1 42.)

When Arizona became a state in 19Native Americans we excluded from

voting. Even after Congress acknowledged tHative Americans were citizens in 1924
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thereby affording therthe right to vote, Arizona’s Consition continued to deny Native
Americans that right. (Ex. 8& 17; Ex. 521 at 43.) It was not until 1948—24 years al

federal law allowed Native Americans to getthat the Arizona Supreme Court found

the State’s disenfranchisement of Natikenericans was unconstitutional and finall
granted Native Americans the right to vote.o¢D361 1 17; Ex. 89 at 17; Ex. 521 at 45
Harrison v. Laveen196 P.2d 456, 463 (Ariz. 1948).

Despite this ruling, Native American as well as Hispanics and Africa
Americans, continwkto face barriers to participation the franchise. For example, i
1912 Arizona enacted an English literatgst for voting. The test was enacte

specifically to limit “the ignorat Mexican vote,” but it alsbad the effect of reducing the

ability of African Americans ad Native Americans to registand vote, as registrars

applied the test to these communities adl. w&Vell into the 1960s, white Arizonang
challenged minority voters atelpolls by asking #m to read and exgh literacy cards.
(Doc. 361 1 14; Ex. 89 a¥-17; Ex. 521 at 44-45.)

In 1970, Congress amendtdte VRA to enact a nationde ban on literacy testg
after finding that they were used to discrim@against voters on account of their race
ethnicity. In reaching thatrfding, Congress cited evidentteat showed application of
the literacy test had significantly lowerdte participation rates of minorities. |
specifically found that in Azona “only two counties out adfight with Sanish surname
populations in excess of b showed a voter registrati equal to the state-wide
average.” It also noted that Arizona had a serialeficiency in Néve American voter
registrations. Rather thasomply with the VRA and repeal its literacy test, Arizon
challenged the ban, arguing that it could bet enforced to the extent that it w3
inconsistent with the Statelgeracy requirement. Eventaf the Supreme Court uphel
Congress’s ban, Arizona waited an additiotvab years to formallyrepeal its literacy
test. (Ex. 89 at 14-18; Ex. 91 at 24¢eOr. v. Mitchell 400 U.S. 112118 (1970).

The effects of Arizona’s literacy test mecompounded by th8tate’s history of

discrimination in the education of its Hespic, Native Americanand African American
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citizens. (Doc. 361 1 2-4; E89 at 9-10; Ex. 91 at 5.From 1912 unl the Supreme
Court’'s decision inBrown v. Board of Education347 U.S. 483 (1954), segregatg
education was widespread throughout Arez@md sanctioned by botie courts and the
state legislature. (Ex. 52it 35-39; Ex. 89 at 9-12%eealso Dameron v. Bayles426 P.

273 (Ariz. 1912);Gonzales v. Sheel©6 F. Supp.1004, 1008-09 (D. Ariz. 1951)
(enjoining segregation of Mecan school children in Mampa County). In fact, the

Tucson Public Schools onlyecently reached a consentcoee with the DOJ over its

desegregation plan in 2013. (Ex. 91 at)2The practice of segregation also extended

beyond schools; it was common place tovehasegregated public spaces such
restaurants, swimming pooland theaters. (Ex. 89 &b; Ex. 521 at 34). Even whers
schools were not segregated, Arizona enaotstrictions on bilingual education. A
recently as 2000, Arizona banned bilingudueation with the passage of Propositid
203. (Ex. 89 at 20; Ex. 91 at 47.)

Arizona has a record of failing to pide adequate funding to teach its no
English speaking students. This under-fugdhas taken place despite multiple cot
orders instructing Arizona to develop adequate funding formula for its program
including a 2005 order in which Arizona whsld in contempt of court for refusing tc
provide adequate funding for its edtioaal programs. (Ex. 91 at 46-4jores v.
Arizong 405 F. Supp. 2d 1112 (D. Ariz. 200¥gcated 204 Fed. App’x 580 (9th Cir.
2006). “According to the Education Law Cens latest National Report Card thg
provided data for 2013, Arina ranked 47th among the stateper-student funding for
elementary and seodary education.” (Ex. 91 at 47.)

Along with the State’s hostility tabilingual education, Maricopa County ha
sometimes failed to send propetranslated education mai@s to its Spanish speaking

residents, resulting in confusi@nd distrust from Hispanic ters. For example, in 2012

Maricopa County misprinted the date thie election on over 2,000 Spanish language

information cards and bookmarksome of which were digtuted into the community.
(Ex. 89 at 22; Ex. 91 at 51; Healy Dep. 114:1-22.)
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With that said, discrimination againstinorities in Arizona has not been linea

(Ex. 521 at 4.) For example, Arizona wabject to 8§ 5 preclearaa requirements until

2013. InShelby however, the Supreme Court fouttte formula used to determing

which states were subject to precleammequirements unconstitonal because it was
“based on 40-year—old factsuvirdg no logical relation to thpresent day.” 570 U.S. a
553-54. Moreover, during the time thatiZana was under preclearance requireme
(1975-2013), the DOJ did not issany objections to any @6 statewide procedures fo
registration or voting.

From 1982 to 2002, the DOJ objecteddar of Arizona’s statewide redistricting
plans. Arizona acted tavoid the politics of racially disitninatory redistricting when, in
2000, the Arizona Independent Rediging Commission (“AIRC”) was formed pursuan
to a voter initiative (Proposdn 106). The AIRGs composed of tar Republicans, two
Democrats, and an Independent, and itaisked with redrawm of legislative and
congressional district lines lfowing each decennial Censugccording to its enacting
constitutional provisions, the AIRC conerd the following six criteria when

redistricting: (a) equal population; (b) compactness and consgess; (c) compliance

with the Constitution and € VRA,; (d) respect for communities of interest; (e

incorporation of visible geographic features;luding city, town ad county boundaries,
as well as undivided censusadts; and (f) creation of competitive districts where therg
no significant detriment to other goals. o® 361 { 44.) The most recent AIRC set
goal to pass preclearance with its first submitiDOJ. The AIRCid this by ensuring
the competitiveness of legisilee and congressional distric@sd ensuring that minorities
have the opportunity to electandidates of their choiceSeeHarris v. Ariz. Indep.
Redistricting Comm’n-- U.S. --, 136 S. Ct. 1301, 1308 (2016). The Commiss
succeeded, and the DOJ apmdvArizona’s new maps o@pril 9, 2012 without
objection.

In sum, “[d]iscriminatory action has beenore pronounced in some periods ¢

state history than others . . . [and] each pémbt just one partyhas led the charge in
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discriminating against minorities over the years.” Sometimes, however, paiftisal

objectives are the motivating factin decisions to take aotis detrimental to the voting

rights of minorities. “[M]uch of the discrimination that has been evidenced may well

have in fact been the unintended conseqei@ica political culture that simply ignore

lv2)

the needs of minorities.” (EX0 at 8.) Arizona’s recerttistory is a mixed bag of
advancements and discriminatory actions.

2. Racially Polarized Voting

=

Arizona has a history of racially polarizedting, which continues today. (Ex. 9
at 30-33, 44-45). In the mortcent redistricting cycle xperts for the AIRC found that|
at least one congressional district and fivgidiative districts clearly exhibited racially

polarized voting. (Ex. 91 &9-33.) Exit polls for the 201general election demonstrat

D

that voting between non-minorigeand Hispanics continues bbe polarized along racial
lines. (Ex. 91 at 29-33, 44-46x. 92 at 12, 14; Ex. 94 at Hee alsdsonzalez677 F.3d
at 407.

3. Socioeconomic Effects of Discrimination

Racial disparities between minorgieand non-minorities in socioeconomic

standing, income, employment, educationaltie housing, transportation, criming
justice, and electoral represetita have persisted in ArizondEx. 89 at 7-8, 12, 23; EX.
91 at 39-43; Ex. 93 at 12-18], 24; Ex. 95 at 4, 9-11; EQ7 at 46-52, 56-58; Ex. 98 af
16, 18, 33; Tameron Depl55:5-20; Pstross [pe 34:11-22; Tr. 506.) Of these|
disparities in transportatiormousing, and education are sh@ertinent to the specifig
burdens imposed by the challenged laws.
4. Racial Appeals in Political Campaigns

Arizona’s racially polarized voting hassidted in racial appeals in campaigns.

For example, when Raul Castran for governor in # 1970s, his opponents urged

support for the white candidate because lbeked like a governor.” In that samq

1%

election, a newspaper published a pictureFafel Castro witha headline that read

“Running for governor of Arizona.” (Ex89 at 19.) In a2010 bid for State
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Superintendent of Public Edation, John Huppendh “ran an advertsment in which the
announcer said that gpenthal was ‘one of us.” Thenouncer noted #t Huppenthal
voted against bilingual educati@and ‘will stop La Raza.” Similarly, when running for
governor in 2014, Maricopa County Attewyn Andrew Thomas ran an ad describir
himself as “the only candidate whdas stopped illegal immigration” while
“simultaneously show[ing] a Mexican flagvith a red strikeut line through it
superimposed over the outlineAfizona.” (Ex. 91 at 44.)

Moreover, racial appeals have been madé¢he specific context of legislative
efforts to limit ballot collection. During th legislative hearings on earlier bills t
criminalize ballot collection, Republican smams and proponentxgessed beliefs that
ballot collection fraud regularly was occurridgit struggled with ta lack of direct
evidence substantiating thosdidks. In 2014, the perceide‘evidence” arrived in the
form of a racially charged video creatbg Maricopa CountyRepublican Chair A.J.
LaFaro (the “LaFaro Video”) and posted anblog. (Ex. 121.) The LaFaro Vides

showed surveillance footage of a man of appairespanic heritage appearing to delive

early ballots. It also contaéd a narration of “Innuendos iliegality . . . [and] racially
tinged and inaccurate commentary .by. LaFaro.” (Ex. 9kt 18 n.40; Ex. 524 at 23;
24.) LaFaro’s commentary inclad statements that the mansveting to stuff the ballot
box; that LaFaro did not knoivthe person was an illegal alien, a dreamer, or citizen,
knew that he was a thug; anéth.aFaro did not filow him out to the parking lot to take
down his tag number because he fearedcisrlife. The LaFaro Video goes on to te
about ballot parties where people gatherneass and give their un-voted ballots |
operatives of organizatns so they can not only collebem, but also vote them illegally
(Ex. 91 at 18; Ex. 121.)

The LaFaro Videdlid not show any obviously ilggl activity and there is no
evidence that the allegations in the narration were true. Nonetheless, it “becamsgd
prominent in the debates over H.B. 2023(Tr. 1154.) The LaFaro video also wa

posted on Facebook and YouTulshown at Republican strict meetings, and was
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incorporated into a television adtisement—entitled “Do Yo Need Evidence
Terry?"—for Secretary Reagan whehe ran for Secretary ofebé¢. (Ex. 91 at 18; Ex.
107.) In the ad, the LaFaMideo plays after a clip of #n-Arizona Attorney General
Terry Goddard stating he would like to seedence that there hdmeen ballot collection
fraud. While the video is playing, Secretary Reagan’s narration indicates that the L
Video answers Goddard’'s request for evideatéraud. The LaFaro Video, howevel
merely shows a man of apparéhspanic heritage droppiraff ballots and not obviously
violating any law'® (Ex. 107.)
5. Minority Representation in Public Offices

Notwithstanding racially polarized votingné racial appeals, the disparity in th

number of minority elected officials in &ona has declined. Arizona has beg¢

recognized for improvements in the nuwnbof Hispanics and Native American
registering and voting, as well as in the @allerepresentation of minority elected official
in the State. (Ex. 521 at 27-28.) “Nonvesitmake up 25 perceat Arizona’s elected
office holders, compared to 44rpent of the total populationThis gives [Arizona] the
16th best representation ratio irtbountry.” (Ex. 524 at 44.)

Nevertheless, Arizona has seen onlye Hispanic and @& African American

elected to statewide office, and Arizona haser elected a Native Aarican to statewide

aFa

e

[92)

office. No Native American or African Amiean has been elected to represent Arizgna

in the United States House of Represeve¢s. Further, no Hispanic, Native Americal

or African American has eveerved as a United Statesn@®r representing Arizona of

as Arizona Attorney General. (Ex. 9144&; Ex. 93 at 19-2(Ex. 89 at 19, 22.)
6. Lack of Responsiveess to Minority Needs
Plaintiffs’ evidence on thigactor, presented through the analysis and opiniong

Dr. Lichtman, is insufficient to establish ackaof responsiveness on the part of elect

18 NotabI{//,_ LaFaro was not called as a w#n in this case, Bendants do not rely
on the LaFaro Video as evidenof fraud, and, despite tiaplications of her campaign

)

5 Of
ed

advertisement, Secretary Reagan testifiedejposition that “I have never accused anygne

collecting ballots as doing fraudulemttivities|.]” (Reagan Dep. 91:2-3.)
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officials to particularized @eds of minority groups. Dr. ¢htman ignored various topic$

that are relevant to whether elected offieiahve shown responsiveness, and he did |not

conduct research on the issun Arizona when corgering this factor.

Notably, the CCEC engagén outreach to various communities, including the

Hispanic and Native Americatommunities, to increase votearticipation. The CCEC
develops an annual voter education plan in consultation with elections officials
stakeholders, and the current Chairman ef @CEC is Steve Titlaan enrolled member
of the San Carlos Apache Tribe, who hasrbearticularly vocaln supporting CCEC
outreach to Native Americans.

7. Justifications for Challenged Provisions

Precinct-based voting helps Arizona coes estimate the number of voters who

may be expected at any paui@r precinct, allows for bettallocation of resources and
personnel, improves ordergdministration of elections, and reduces wait times. T
precinct-based system also ensures that gater receives a bat reflecting only the
races for which that persois entitled to vote, therebpromoting voting for local
candidates and issues and magkballots less confusingArizona’s policy to not count
OOP ballots is one mechanism wich it strictly enforces 1B system to ensure that

precinct-based counties maximize the systenr®his. This justiftation is not tenuous.

As for H.B. 2023, there is no directiggnce that the type of ballot collection

fraud the law is intended to pr&vt or deter has occurred.ltWough the justifications for
H.B. 2023 are weaker thanethustifications for the Stats OOP ballot policy, Arizona
nonetheless has a constitutionally adequate justdicafior the law: to reduce
opportunities for early ballot loss or destruction.
8. Overall Assessment

In sum, of the germane Senate Factthrg, Court finds that some are present |i
Arizona and others are not. altitiffs have shown that pagtscrimination in Arizona has
had lingering effects on the soeconomic status of raciahinorities. But Plaintiffs’

causation theory is too tenuotsssupport their VRA claim drause, taken to its logical
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conclusion, virtually any aspect of a statescéibn regime would be suspect as nearly all
costs of voting fall heavier on socioeconomiicalisadvantaged voters. Such a loose
approach to causation, whigiotentially would sweep awagny aspect of a state’'s
election regime in which there is not perfedtiahparity, is inconsistent with the Ninth
Circuit's repeated emphasis on the impaoce of a “causal connection between the
challenged voting practice and a pitwted discriminatory result.” Salt River Project
109 F.3d at 595. For these reasons, the tGmncludes that Plaintiffs have not carrigd
their burden at either steyh the § 2 results test.
VII. FIFTEENTH AMENDMENT/§ 2 (INTENTIONAL DISCRIMINATION)
Lastly, Plaintiffs conted that H.B. 2023 violates § 2 and the Fifteenth
Amendment because it was enacted with ititent to suppress mority votes. The
Fifteenth Amendment providesah“[t]lhe right of citizens othe United States to vote
shall not be denied or abridged by the Uthi&tates or by any State on account of rage,
color, or previous condition of servitudegnd authorizes Conge to enforce this
mandate “by appropriate legislation.” Seati2 is such legislation. Although Congress
amended the VRA in 1982 to add the restdtst, 8 2 continues to prohibit intentional
discrimination in a manner coextensive witie Fifteenth Amendment. Consequently,
the standards for bothdtstatutory and the cdrtsitional claim overlap.
The parties agree that teeandard for finding unconstitutional, intentional racigl
discrimination is governed by the Supreme Court’s decisioNillage of Arlington
Heights v. Metropolitan Housing Development Cpog®29 U.S. 252 (1977). There, th

Supreme Court explained that “official amti will not be held uconstitutional solely

D

because it results in a raciallysproportionate impact.ld. at 264-65. Rather, “[p]roof
of racially discriminatory intent or purpose required to show a violation” of the
Constitution. Id. at 265.

Discriminatorypurposemustbe “a motivating factor inhe decision,” but it need
not be the only factor.ld. at 265-66. “Determining whie¢r invidious discriminatory

purpose was a motivating factor demandsrsitige inquiry into sah circumstantial and
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direct evidence of interdts may be available.ld. at 266. “[A]n invdious discriminatory
purpose may often be inferred from the totatifythe relevant facts, including the fact,
it is true, that the law bears morealigy on one race than anotheMWash. v. Davis426
U.S. 229, 242 (1976). “But the ultimate gties remains: did the legislature enact a I3
‘because of,” and not just ‘in spitef,” its discriminatory effect.” N.C. St. Conf. of
NAACP v. McCrory831 F.3d 204, 200 (4th Cir. 2016) (quotidgrs. Adm’r of Mass. v.
Fenney 442 U.S. 256, 279 (1979)).

To guide this inquiry, thérlington HeightsCourt articulated a non-exhaustive lig
of factors courts should consider. These so-calfgtirigton HeightsFactors” include:
(1) the historical background and sequenof events leadm to enactment; (2)
substantive or procedural depaes from the normal legadive process; (3) relevan
legislative history; and (4) whether the lawshadisparate impact on a particular rac
group. Arlington Heights 429 U.S. at 266-68. If “raciaiscrimination is shown to have

been a ‘substantial’ or ‘motivating’ factor lnad enactment of thewa the burden shifts

to the law’s defenders to demonstrate thatl#w would have been enacted without thi
factor.” Hunter v. Underwood471 U.S. 222, 228 (1985) his same framework applies

to 8§ 2 claims based on allegatianisdiscriminatory purposeSee Garza v. Cty. of L,A.
918 F.2d 763, 766 (9th Cir. 1990).

Having considered these factors, thau@dinds that H.B2023 was not enacted

with a racially discriminatory purpose. Though some individual legislators angd

proponents of limitations on ballot coltean harbored partisan motives—perhay
implicitly informed by raciabiases about the propensity®OTV volunteers in minority
communities to engage in nefarious activitighke-legislature as a whole enacted H.
2023 in spite of opponents’ concerns abdst potential effecton GOTV efforts in
minority communities, not because of that effe Despite the lackf direct evidence
supporting their concerns, the majority oBBH2023’s proponents were sincere in the
belief that ballot collection increased thekriof early voting fraud, and that H.B. 202

was a necessary prophylactic measure togbesrly mail ballot security in line with in-
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person voting.

Beginning with the historical background.B. 2023 emerged in the context
racially polarized voting, increased use of ballot collection as a Democratic G
strategy in low-efficacy minoritgommunities, and on the heels of several prior efforts
restrict ballot collection, some of whiclere spearheaded by former Arizona Sté
Senator Don Shootéf. Due to the high degree ofcial polarization in his district,
Shooter was in part migated by a desire to elimiretwhat had become an effectiv
Democratic GOTV strategy. (T1061-63, 1200,887-88, 2158-62; ExX89 at 24; Ex. 91
at 52-55; Ex. 92 at 2-10; EQ3 at 2; Shooter Dep. at 117:5-16.) Indeed, Shooter’s 2
election was close: he won with 53 percenthaf total vote, receing 83 percent of the
non-minority vote but only 2@ercent of the Hispaniwote. (Ex. 94 at 4.)

Shooter’s efforts to lim ballot collection were maedd by unfounded and ofter

farfetched allegations of batlgollection fraud. (Tr. 10648162, 2194, 2205; Ex. 3 at 7
8; Ex. 10 at 3-9; Ex. 25 @2-23; Ex. 91 at 19-20; Ex. 123Though his allegations werg

demonstrably false, they—alomgth the racially-tinged LaFaro Video—spurred a larger

debate in the legislature about the securitgarly mail voting agompared to in-person
voting® (Tr. 1644, 1687, 2158-59, 81-62; Ex. 10 at 49-53; EX7 at 15-16; Ex. 23 at
83-84.)

Turning to the relevant legislative hisgpmproponents of H.B. 2023 repeated
voiced concerns that mail-in ballots wersdesecure than in-person voting, and th
ballot collection created opportunities for fraudlthough no directevidence of ballot
collection fraud was presented to the legislaturat trial, Shooter’s allegations and th
LaFaro Video were successful in comsiimg H.B. 2023's proponents that ballg

collection presented opportungidor fraud that did not exigor in-person voting, and

19 Shooter most recently was a membettaf Arizona House of Representative
but seryed as a state senatatiythe relevant time period. _
7 Although the video referenced by ricus proponents of ballot collectior
limitations was not always idefigd as such, it is plain frorheir descriptions that they
were describing the LaFaro video.
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these proponents appear to have been &ncetheir beliefs thathis was a potential
problem that needed to be addressed. (Exat 11-13, 17-75, 8348 Ex. 19 at 56-57;
Ex. 21 at 11; Ex. 23 at 36; Tr. 1450, 18@822-23.) Notably, H.B. 2023 found suppoft
among some minority officials and orgaaiions. For example, the measure was
supported by the Arizona LabrRepublican Association fdhe Tucson Capter, which

expressed concerns that elderly peopletha Latino community were being take

=}

advantage of by ballot collectors. (Ex. &7 71-75.) Likewise, Michael Johnson, gn
African American who had sed on the Phoenix City Council, strongly favored H|B
2023 and expressed concern about storigmlidt collectors misragsenting themselveg
as election workers. (Ex. 17 at 45-5(Further, although some Democratic lawmakers
accused their Republican counterparts obbang partisan or racially discriminatory
motives, this view was not shared by all of H.B. 2023’s opponents. (Tr. 697.) | Fol
example, Representative Fernandez testifiatl she has no reason to believe H.B. 2023
was enacted with the intent toppress Hispanic voting. (Tr. 83.)

As for departures from the normal legtsla process, Plaintiffs cite two priof
efforts to limit ballot collectioras examples of procedurakdiepancies. First, in 2011
Arizona enacted S.B. 1412, which requireg aerson who deliveremiore than ten early
ballots to provide a copy of her photo idenafion to the receiving elections official. If

a ballot collector could not produce a copfy her photo identification, the election

UJ

official was directed to reed the information fron whatever identification that the ballot
collector had available. Within 60 days edch election, the Secretary of State was|to
compile a public stawide report listing the identitiesnd personal information of all
ballot collectors. (Ex. 2 at 16-19; Ex. 91 at 6-7.)

When S.B. 1412 becamaw, Arizona still was subjécto 8 5 preclearance
Accordingly, S.B. 141Zould not go into effct until the law had beqirecleared by the
DOJ or a federal court. The Arizonattorney General submitted the law for
preclearance on April 26, 2011, and on JuneZPa1 the DOJ prechkeed all provisions
except for the provision regulagrballot collection. (Ex. 41Ex. 91 at 6-7.) As to that
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provision, the DOJ stated th&he information sent [wa]ssufficient to enable us to
determine that the proposedaciges have neither the purpose will have the effect of
denying or abridging the rightb vote on account of raceplor, or membership in &
language minority group.” TEhDOJ asked for more infortian and stated that “if no
response is received within sixty days of tteguest, the Attorne§eneral may object to
the proposed changes.” (Ex. 41.) Rattiman respond to the DOJ’s request for mg
information, the Attoney General chose to voluntarilyithdraw the ballot collection
provision on July 282011, rendering the law unenforceabléEx. 91 at 6-7; Ex. 42.)
“Of 773 preclearance submissiotitis was one of only 6 thatere fully or partially

withdrawn in Arizona.” (Ex. 91 at 7.)Arizona formally repealed the law shortl
thereafter. (Ex. 5.)

Second, Republican legislators again tteedestrict ballot colletion in 2013 with
the enactment of H.B. 2305, which bannedigan ballot collecon and required other
ballot collectors to complete an affidavitashg that they had terned the ballot.
Violation of the law was a misdemeanor. BH2305 was passed along nearly straig
party lines in the waning hours of the l&gtive session. (Ex. 7; Ex. 91 at 7-1@hortly

after its enactment, citizen groups organizedfarendum effort andollected more than

140,000 signatures to place H.B. 2305 am bhllot for a straight up-or-down vote. (Tf¥.

1071-72; Ex. 91 at 11.) Had H.B. 2305 beepealed by referendum, the legislatu

could not have enacted related legislationegt on a supermajorityote, and only to

“further[] the purposes” of the referendum. iArConst. art. 4, pt. 1, § 1(6)(C), (14).

Rather than face a referendum, Republican legislators again repealed their
legislation along party lines. The bill's primary sponsor, Secretary Reagan (who, «
time, was a State Senator), admitted thatlegeslature’s goal was tbreak the bill into
smaller pieces and reintroduce individpadvisions “a la carte.” (Ex. 91 at 11.)
Although the circumstancasirrounding these prior billre somewhat suspicious

these departures have less probative valwause they involve flerent bills passed

during different legislative sessions by substantially different composition of
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legislators. See Burton v. City of Belle Glad&78 F.3d 1175, 195 (11th Cir. 1999)
(“[W]e fail to see how evideze of . . . a [city’s] prior refusal to annex [a housiH
project] standing alone establishes any intéit alone a discriminatory one” for late
annexation decisionKansas City, Mo. v. Fed. Pac. Elec..C810 F.2d 271, 278 (8th
Cir. 1962) (noting the “guestionable import that the rejectibprior bills may have in
determining congressional intent astdsequently enacted legislation”).

Plaintiffs also claim that H.B. 2023peesents a substantive deviation from norn|
legislative processes becausdiffers from these prior bills.But the fact that different
bills from different sponsors and differenfgisiative sessions dinot have the same
substance is not alone surprising, nor is itipalarly probative of discriminatory intent
Moreover, although Plaintiff@rgue that the legislatummade H.B. 2023 harsher tha
previous ballot collection billby imposing felony penaltieshey ignore tat H.B. 2023
in other respects is more lent than its predecessors given its broad exceptions
family members, household members, and caregivers.

Finally, Plaintiffs highlight the law’s ipact on minority voters. As previously
noted, ballot collection was used as a GOStkategy in mostly low-efficacy minority
communities, though the Courainnot say how often voteused ballot collection, nor
can it measure the degree or significance gfdisparities in its usage. The legislatu
was aware that the law could impa@OTV efforts in low-efficacy minority
communities; numerous democratic lawmiEk speaking in oppgdion to the hill
expressed concerns that it would adverselyachpinority GOTV efforts. (Ex. 17 at 74
Ex. 19 at 17-18, 20, 35-37; Ex. 23 at 89-#k; 25 at 27-28.) But this evidence shov
only that the legislature enacted H.B. 2023 in spite of its impact on minority G(
efforts, not because of thempact. Indeed, proponents thle bill seemedo view these
concerns as less significant because of the minimal burdens associated with retu
mail ballot. Gee, e.gEx. 23 at 81-82.)

Based on the totality of the circumstas, Plaintiffs have not shown that th

legislature enacted H.B. 202@th the intent tosuppress minority votes. Rather, son
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individual legislators and proponents wemgotivated in part by partisan interest:

Shooter, for example, first raised conceat®ut ballot collection after winning a closge

election. In addition to rsing concerns abouiallot collectors impersonating electio

workers, Johnson complaingfiat ballot collection putandidates “who don’'t have

accessibility to large groups tgo out and collect those hat$” at a disadvantage

Likewise, Richard Hopkis, a proponent of éhbill and a 2014 Republican candidate f

the Arizona House of Representatives, claimed tie lost his election because of “ballpt

harvesting.” (Ex. 17 at 17, 45-49.) In ogpw ballot collection resttions, Democratic
Senator Steve Farley stated]fie problem we’re solving ithat one party is better a
collecting ballots than the lo¢r one.” (Ex. 25 at 35.)

But partisan motives are not necessardgial in nature, ean though racially

polarized voting can sometimes blur thiees. Importantly, both the Fifteenth

Amendment and 8§ 2 of the VRA—upon whidlaintiffs’ intentional discrimination
claims are based—address racial discriminatna,partisan discrimation. That some
legislators and proponents harbopattisan interests, rather than racially discriminatg
motives, is consistent with Agona’s history of adancing partisan objectives with th
unintended consequence of ignoringnority interests. (Ex. 90 at 8.)

Moreover, partisan motives did not pemawe the entire legislative proces
Instead, many proponents acted to advancalfpemportant interests in bringing early
mail ballot security in line wh in-person voting securityjotwithstanding the lack of
direct evidence that ballot collection frawdas occurring. Though Plaintiffs migh

disagree with the manner in which the legfiste chose to address its concerns ab

vJ
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early ballot security, “the propriety of doing so is perfectly clear,” and the legislgture

need not wait until a pblem occurs to take praaec steps it deems appropriate.

Crawford 553 U.S. at 196see also Le€l88 F. Supp. 3d at 609.
The Court therefore finds that the Iglgture that enacted H.B. 2023 was n
motivated by a desire to suppress minorityevet The legislature was motivated by

misinformed belief that ballot collection frd was occurring, but a sincere belief th
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mail-in ballots lacked adequapeophylactic safeguards asngpared to in-person voting
Some proponents also harbored partisan motitBes, in the end, the legislature acted |n
spite of opponents’ concerns that the laauld prohibit an effective GOTV strategy i
low-efficacy minority communitig, not because it intended to suppress those votes.
VIIl. CONCLUSION

Plaintiffs have not carried their bumeo show that the challenged electign
practices severely and unjustifiably burdesting and associational rights, disparatelly
impact minority voters suclhat they have less opportunity than their non-minorjty
counterparts to meaningfully participate time political process, or that Arizona was
motivated by a desire to gpress minority turnout whem placed limits on who may
collect early mail ballots. Plaintiffs haveigad fair concerns about the wisdom of H.B.
2023 and Arizona’s treatment of OOP ballats matters of publipolicy. The Court,
however, is not charged with second-gusgsihe prudence of Arizona’s laws. The
Court’'s authority extends onlto determining whether, iexercising its constitutional
authority to regulate the times, places, anchmea of elections, Arizona has acted within
permissible constitutional and si&dry bounds. In exercisingishduty, the Court also is

constrained by decisions of the Suprei@eurt, including those standing for th

D

proposition that legislatures may act prophytzadty rather than upospecific evidence
of a documented problem, and those fmgdithat prevention of voter fraud angd
preservation of public confidence in electiintegrity are important state interesSee
Purcell, 549 U.S. at 4Crawford 553 U.S. at 199Jlunro, 479 U.S. at 194-95=u, 489
U.S. at 231. Based on a careful review efeélidence and goveng case law, the Court
concludes that the challerdygrovisions contnzene neither the Constitution nor the
VRA. Therefore,

IT IS ORDERED as follows:

1. Defendants’ oral ntmn for judgment on partial findings (Doc. 384) i
DENIED as moot.

[

2. The Court finds in favor of Defenata and against Plaintiffs on all claims.
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case.

3. The Clerk of the Got shall enter judgment aachbngly and terminate this

Dated this 8th day of May, 2018.

N M

Douglias/.. Rayes C;_.)

Ufiitet Swaed Disutct vge
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